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CHAIRMAN SCIRICA: I think we are ready to get 

started. We are pleased to welcome everyone to Harrisburg on 

behalf of the Subcommittee on Corrections, the Judiciary 

Committee and the Law and .Justice Committee of the Pennsylvania 

House of Representatives. We are pleased to have with us six 

witnesses, first of whom will be Mr. Arlen Specter who is the 

District Attorney of Philadelphia. The other witnesses are 

Judge Richard Conaboy of the Court of Common Pleas, Lackawanna 

County, who also happens to be the Chairman of theCorrections 

Committee of the State Trial Judges of Pennsylvania; Mr. Willian 

Nagel who is the Executive Director of the American Foundation 

who is a well known commentator and author on the prison scene 

in Pennsylvania and around the country; Mr. Olymph Dainoff, 

Chief of Classification and Parole at the federal penitentiary 

in Lewisburgj Mr. David Greenberg who is connected with the 

study of incarceration in Washington. We also have an inmate 

from Dallas, Mr. David Terrell, who will be here this afternoon. 

I would like to introduce the members of the committee who are 

present today; Representative Scheaffer, Representative Meyers, 

Representative Kelly, Representative Whittlesey, Representative 

Lincoln, Representative Davis, Representative Rhodes, Repre

sentative Haskell, and Karl Purnell who is the executive 

director of the committee. 
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Mr. Specter, we are pleased to see you again and 

we would appreciate your comments on House Bill 479 which is 

popularly known as the Goodtime Bill. 

MR. SPECTER: Thank you, Mr. Chairman, members of 

the committee, I am appreciative of an opportunity to testify 

here this morning and to express my views on House Bill 479. 

Starting with Section 1, I am opposed to the provision 

which would eliminate the minimum sentence and I express that 

point of view because I believe that at the present time we do 

not have a problem in the criminal justice system of excessive 

sentencing but we have a major problem in the criminal justice 

system with insufficient or lenient sentencing and if we are 

to eliminate the restrictive input of the minimum sentence, 

then I think that we are adding to a serious problem where 

sentencing is not tough enough at the present time. When a 

sentencing judge at the conclusion of a criminal trial makes 

the determination that an individual ought to have a sentence 

for example of three to ten years, he is doing so with the 

total and comprehensive grasp of that particular case which he 

has heard either presiding over a jury trial or by being the 

finder of fact at a nonjury trial. He has available before him 

in that kind of a case a presentence report which is customary 

now under Pennsylvania law. He can dispense with it but he g*s 
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. 6 

a presentence report unless he specifically dispenses with it. 

At least under Philadelphia practice, the presentence report on 

a robbery case for example three to ten years, is very much a 

matter of routine. He has the option at that stage of giving a 

sentence under the Pennsylvania Penal Code with a maximum 

up to twnety years and he has the authority to give the mini

mum of one day so that he could, if he so chose, impose a sen

tence without an effective minimum and he makes the determina

tion or she, if it's a woman judge, makes a determination that 

there should be a minimum period of time which ought to elapse 

before which that convict has an opportunity to apply for 

parole and the minimum sentences are not partially imposed in 

our Commonwealth and especially in the city of Philadelphia and 

if we are to take away from a judge the authority to set down 

that requirement, I think we would be accentuating a trend 

which is in the direction of leniency. 

I think that there is a further problem with the elimina

tion of the minimum sentence in terms of giving too much addi

tional power to the Bureau of Corrections. Under the furlough 

law, and I say this because of my expectation that the fur

lough law is going to be modified in accordance with the pro

posed bill which would prohibit the Bureau of Corrections from 

granting furloughs without first notifying the judge and the 

nrnBftftnt.1 ng attorney and would prohibit the Bureau of 
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Corrections from granting the furlough in an automatic way 

before the minimum has been served if there is an objection by 

the sentencing judge. Now, the way the law stands now at this 

time the Bureau of Corrections has full authority to grant fur

loughs even though the minimum has not been served at the 

present time. So that to some extent, really a substantial 

extent, we do not have an effective minimum sentence law in 

Pennsylvania at the present time. This bill really would only 

give the parole board the authority to release at an earlier 

time before the expiration of a minimum fixed by a judge but 

the furlough law at the present time gives the Bureau of 

Corrections full authority to disregard that minimum sentence 

but I am hopeful and optimistic that the new legislation will 

come into effect which will restrict the Bureau of Corrections' 

authoirty to release before the minimum has been served. If 

the judge objects then, as you know, the provision will come 

into effect before a hearing before the board of bpardons which 

will be the resolver of the dispute between the sentencing 

i 

judge and the Bureau of Corrections but should that new legis

lation take effect, then I think it's more important than ever 

that House Bill 479 not be passed with respect to eliminating 

the minimum because this will totally nullify the other bill. 

Where there is no minimum, then full discretion would rest again 
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with the Bureau of Corrections even assuming the new legisla

tion were to be passed. 

I think that House Bill 479 with respect to the provision 

on eliminating the minimum sentence and all of the considera

tion of the furlough bill together with changing the power of 

the pardon board as it is implicit in this bill underscores very 

emphatically the need for a comprehensive legislation on dealirig 

with post sentencing problems under one administrative unbrella. 

The status of law today in Pennsylvania is inordinately complex 

with the overlapping rights and responsibilities and authori

ties post sentence of the Bureau of Corrections, of the state 

Board of Parole and of the state Pardon Board and I believe 

that entire sentencing issue is fraught with difficulty and my 

office is putting the finishing touches at the present time on 

substantial changes for sentencing from the point of view of 

the courts and we will be submitting those for your consideration 

hopefully early next week and in a nutshell they will relate to 

penal sentencing and immediate sentencing of a convict. I don't 

want to get into that now. That's not the purpose of the heariig 

today. If you divide the sentence function into two major 

areas, who imposes the sentence up to the time of the imposi

tion of the sentence, which is fraught with problems, and have 

a separate consideration for what happens after snetence is im-
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posed which is really the matter before this committee today, 

I would strongly urge that in defeating House Bill 479 as it is 

currently written that this committee undertake a comprehensive 

review of the overall problem and lodge in one central authority 

responsibility to change the sentence after it has been imposed. 

It simply makes no sense to have part of it in the Bureau of 

Corrections, part of it in the parole authority and part of 

it in the pardon authority. As you have it at the present time, 

the Bureau of Corrections can come in at any point even before 

the minimum. Then, after the minimum is served, the Bureau of 

Corrections has overlapping jurisdictions with the parole 

board. The pardon board has general jurisdiction to alter on 

its say either the minimum or the maximum to toally vitiate 

what the sentencing court has done and I think there ought to 

be one agency that has overall responsibility for handling the 

entire matter. 

With respect to Section 2 of the bill relating to making 

automatic eligibility for release and parole after serving 

fifteen years on life sentence, I think that is a very undesir

able provision because it would accentuate thetrend started 

by Furman versus Georgia which declared the death penalty 

unconstitutional. Of course, that is a separate matter and 

there is pending legislation before the House which is 
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under very active consideration to reinstate the death penalty 

on meausres which my office has drafted and submitted for your 

consideration and there have been other bills but at least at 

the present time there is no death penalty in Pennsylvania. I:* 

you pass legislation wich would make any lifer eligible for 

parole automatically at 15 years, and I believe that you are 

setting a trend where it raises an inference that parole is 

likely to be automatic after 15 years, I think there are many 

cases where parole does make sense in certain kinds of cases 

depending upon the rehabilitation of the individual, but the 

Board of Pardons has full authority to alter a life sentence. 

They can change the life sentence to 15 years, 14 years, 11 

years, whatever they feel is apprcjriate and their discretion 

has been exercised traditionally in Pennsylvania and I think 

sensibly in Pennsylvania and I would not like to see legisla

tive action which would have the effect to further diminish the 

impact of the offense of murder in the stepping stone progress

ion from elimination of the death penalty to really a big 

step toward the elimination of the life sentence by making 

consideration for parole automatic after 15 years. 

I think with respect to 15 year provision, it might be 

possible to isolate out certain kinds of cases for considera

tion to be given after 15 years but that would be very 
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lifficult from the circumstances which are in play here and by 

hat I would mean cases where there were most elements of say 

second degree murder or hot blood which may have resulted in 

i jury verdict of first degree murder. The application of the 

lurder laws are very complex and you very frequently find a 

:ase which carries first degree and a life sentence, and under 

:ertain circumstances voluntary manslaughter which is a 

laximum sentence of six to twele years and I think in those 

:inds of cases if it were spelled out, I would have no objection 

o an automatic consideration of 15 years but if the General 

.ssembly is to get involved in that, I would recommend that you 

:onsider prior to adoption of the death penalty statute, that 

:he jury have discretion in come classes of cases to impose 

.ife without the possibility of parole so that before this 

latter is taken up in this carte blanche effect, I think sub-

itnatial additional thought should be given to some classifi-

ation if it is to be enacted in any form. 

After beinf reasonably negative on Sections 1 and 2, let 

le be positive on Sections 3 and 4 of the bill because I think 

;hese provisions are really excellent provisions. I think the 

irovision — 3 is really the one I have in mind and a number 

>f subsections of the section. Three A which provides for an 

.ndividual total program in my judgment is an excellent pro-
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vision and I believe that our correctional system at the 

present time does far too little in effectuating a comprehen-

sive rehabilitation program. I have had opportunity to visit 

all of the Pennsylvania correctional institutions and I believe 

that the word correctional is a misnomer because they do not 

correct at all. The correctional instititions in Pennsylvania 

in my judgment are deplorable. The facility at Western State 

Penitentiary at Pittsburgh is really barbaric, cage like, five 

tier. The facilities for rehabilitation are virtually nil there, 

Only a fraction of the inmates there have any access to rehab

ilitation not withstanding its proximity to a major American 

city. The opportunity for psychiatric treatment or for psycho

logical counseling is at a very low point and it does not do 

the job. The institutions at Rockview and Huntingdon and Dallas 

and Camp Hill and Graterford simply do not impose any reaslistic ' 

rehabilitation opportunities and I think it's high time that 

the state government of Pennsylvania took a significant; step 

in providing rehabilitation facilities and I think along that 

line provisions of Section 3 for an individual total program 

make excellent sense. 

Along that line the General Assembly enacted legislation 

in 1965 which provides for the erection of a major facility 

in Philadelphia or its environs and notwithstanding the passage 
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of more than seven years, not one spade full of earth has been 

turned on tha-6 project and I think that is a disgraceful 

situation in our Commonwealth and I do not say that in a 

partisan sense because it passed through both the Republican 

and Democratic state administrations but nothing has been done 

on that subject. My office filed suit against the state ' 

administration several months ago to compel the governor to 

act to build that institution wich was mandated by the General 

Assembly and it was a very unusual procedure to start a man

damus action against the Governor, given the broad discretionary 

powers which our chief executives have under our republican forn 

of government but we started that suit because we think the 

act is clear and mandatory and we are trying to get that insti

tution constructed but I think the Pennsylvania General 

Assembly is going to have to take a hard look at te facilities 

overall in Pennsylvania if a provision such as an individual 

total program as spelled out in Section 3 is going to have any 

realistic effect. You nee"d Section 3 to have the individual 

program but then you need the facilities in order to be able to 

Implement it. 

I think the provisions of Subsection C make excellent u^ 

sense in its specification that the prisoner should earn a spe

cific reduction in time depending on his completion of a specific 
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program. I think that kind of an incentive program is excellent, 

geared into basic literacy requirements. So many of the inmatss 

come out of Pennsylvania's correctional institutions unable to 

read and write and it would make excellent sense to give them 

time off if they complete literacy standards, if they complete 

educational testing, if they move ahead on a rehabilitation 

program and have vocational training but it would be hollow 

again to have that kind of a provision in the law unless there 

are facilities which could effectuate it. 

Mr. Chairman, that is the essence of what I have to say 

and I would be very pleased in accordance with your regular 

procedure to answer your questions the best I can. 

CHAIRMAN SCIRICA: Thank you very much. I would 

like to note the presence of Representative Rowe and Represen

tative Wagner. Arlen, you mentioned that you thought it worth

while to provide for specific reduction in time based upon 

credits earned for completion of certain programs. Where would 

you apply those credits, towards reducing time on the maximum 

or on the minimum sentence? 

MR. SPECTER: Mr. Chairman, I would apply those 

credits on the minimum sentence because the inmate is never 

really concerned with the maximum. He is concerned with his 

minimum. He wants to know at what date he can get out. The 
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maximum is a theory and really nonexistent. I would exercise 

some caution in my blanket approval to that depending on what 

the Bureau of Corrections come up with by way of reduction time. 

If they apply that section, once enacted, the way that they 

have applied the furlough law, I might want to reappear before 

this committee at a later time but I don't think it is a legis

lative function to spell that out in great detail. I think th*.t 

is an administrative matter. Presumably they can apply it in 

a realistic way. 

CHAIRMAN SCIRICA: Are there any questions of Mr. 

Specter from the committee? 

REPRESENTATIVE DAVIS: I have one, Mr. Specter. 

You stated that you felt as though the entire release of 

prisoners should come under the purview of one department now. 

Would you suggest, if you cared to say so, what department that 

would be, Corrections or the Board of Probation and Parole? 

MR. SPECTER: My preference would be Parole. 

REPRESENTATIVE DAVIS: Parole? 

MR. SPECTER: And I say that because of the long 

tradition and experience of the parole authorities in making 

judgments on release and I also say that because of the diffi

culties, to put it mildly, which the Bureai of Corrections has 

had in administering the furlough program. I do not think the 
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Board of Pardons Is equipped to undertake the broad function 

with representation by the Lieutenant Governor and the Attorney 

General who are very busy men and the other three members of 

the Board of Pardons and I also believe it's salutary to separate 

the correctional function day by day from the evaluation 

function. It places a very heavy burden on the correctional 

authorities to justify their refusal to release somebody and I 

think that is a logical distinction where you have the people 

in contact with the inmates who make the evaluation and may 

have a large say in the release under the furlough program. 

That is much harder to deal with than their ability to say my 

job is to handle the day by day operations but I don't have the 

authority under the law to make the decision and that is with 

the parole board and I think the parole board Is better able tc 

make an indepth evaluation of how well the correctional system 

works. I would take all of this post sentencing authority and 

invest It in the parole authority. 

REPRESENTATIVE MVIS: One more question, if you 

don't mind. It's sort of a two part question. Are you aware 

of — you did mention Western Penitentiary and I too had the 

experience last May 14th of going in Western Penitentiary 

unannounced where we did make certain inquiries of 12 inmates 

and four correctional officers. At that time we were told by 
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some of the lifers that they were being denied rehabilitory 

and educational facilities. Are you aware of that? The fact 

that they were in there for life, that they were denied some 

educational facilities and if so, how far do you think 479 

will go under Section 3 to correct that sort of thing? 

MR. SPECTER: I did not know that lifers at Western 

were denied educational facilities. If that is so, I think it 

is wrong, absolutely wrong to do it. I do not believe that 

the provisions of Subsection C on their face would apply to 

lifers because a lifer has no minimum sentence. In order to 

apply credits to a reduction of sentence, you have to have a 

sentence to start with and who is to say what a life sentence 

may be changed to. It may be changed to 12 years or the cur

rent average is somewhere around 16, 17 or 18 years. So, I 

do not believe that a lifer can earn a reduction on a specific 

sentence. I do believe though that there would be substantial 

motivation for a lifer to want to have educational credits and 

vocational credits and literacy credits because it does help 

him and sets the stage for him to have his life sentence com-

muted and perhaps the consideration you raise might well be to 

an amendment in Subsection C to provide that while no specific 

time reduction can be applied on a lifesentence, that those 

factors should be considered by the Board of Pardons or any 
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ither agency having jurisdiction for change of life sentence 

.n reaching its ultimate conclusion on the issue of commutation 

»f a life sentence. 

REPRESENTATIVE DAVIS: Thank you. I have no furthei 

[uestions. 

REPRESENTATIVE RHODES: Mr. Specter, in light of 

'our comment about the need for consolidation of the effort, 

:oordination and consolidation of effort between the various 

tgencies that have to deal with the post1 release experience, 

rith what they call residence, I suppose — now, how do you 

ieel about the administration proposal for a consolidation 

rithin the Bureau of Corrections and the Board of Pardons? You 

;now abott the administration suggestion? 

MR. SPECTER: I do not. 

REPRESENTATIVE RHODES: They have introduced this 

.dea of consolidating the two agencies. 

MR. SPECTER: Consolidating the Board of Parole 

rith the Bureau of Corrections? 

(Representative Rhodes indicated in the affirmative) 

MR. SPECTER: T'm glad to hear that but I didn't 

enow about it. 
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REPRESENTATIVE RHODES: Would you support that idea 

.f it came out? 

MR. SPECTER: Absolutely. I would go one step 

eyond and urge the inclusion of the Board of Pardons in there. 

REPRESENTATIVE RHODES: And — okay. My other 

[uestion is you have said that in your opinion the conditions 

.n the Bureau of Corrections facilities across the state are 

lot adequate in terms of rehabilitation and education and 

rhatever in terms of correcting the conditions that brought 

•risoners to the correctional facility in the first place. 

'hey are not really correctional facilities at all. Am I 

orrect? 

MR. SPECTER: Yes. 

REPRESENTATIVE RHODES: On the other hand, you 

iuggest, if I read you correct, again that the trend toward 

tinimizing or reducing the average sentences of inmates, 

•esidents, convicts, is not a good trend because it has a detr$-

>ental effect on law enforcement. Isn't that an inconsistency? 

* mean would you not consider that contradictory because if in 

:act you feel that the people should not be — if these correc-

-.ional facilities are not corrected — at the same time, you 

;ay people should spend long times in these places. Aren't you 

suggesting to us that you want the Commonwealth of Pennsylvania 
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to generate more hardened criminals? Isn't this the outcome 

of that conclusion? 

MR. SPECTER: No. My suggestion is that in a great 

many cases we are faced with an accomplished fact of a hardenec 

criminal and when we have to have the option of putting him in 

a bad jail or putting him back on the street, I chose to put 

him in a bad jail. I choose that alternative very reluctantly 

because I do think the Commonwealth of Pennsylvania is not 

discharging its duty to that individual as a human being or 

to the balance of society because he is going to be turned out 

probably more hardened than when he went no matter how hard he 

was and more likely to commit other crimes when he comes out 

in an unrehabilitated fashion but if I have to make the choice 

of sending him to a bad j ail or putting him back on the street, 

I have to make the choice of sending him to a bad jail. My 

first choice is to make the correctional institutions fit and 

able to accomplish their purpose of providing realistic rehabi

litation. To do with the specifics of the start of your 

question, I do not think that it is inconsistent to work the 

objectives of the criminal law of say deterence and rehabili-

tation. Leave out the conflict of punishment which has grave 

and difficult overtones, but I believe that if you have an 

armed robber, for example, and he has a bad record, that when 
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you talk In a sentence range of three to ten years, you are 

talking in absolute terms. I would prefer to talk in terms of 

five to twenty.' So, frequently do I get probation in Philadel

phia for armed robbery, bad prior record, numerous felony con

victions and I would talk to you this morning in terms of 

three to ten. I think it is a very bad system if you even 

remove that three years if the judge, after seeing those facts 

and knowing the mentality and approach of the judge, the judges 

generally, he is going to say this resident ought to spend at 

least thee years before anyone considers him for release and 

I donft want to see a new provision of law come into play to 

take away that three years and bear this in mind too, that three 

years is illusory. It's illusory today because corrections 

can cut him out tomorrow and it's illusory under corrections1 

own standards for they are now pledging not' to release on 

furlough or prerelease before one-half of the minimum is 

served. So, there are so many ways to cut that minimum now that 

I would not add another way to cut that minimum. The judges' 

evaluation of a minimum is another suggestion that that resi

dent needs at least that minimum time to start a rehabilitation 

process or perhaps more fundamentally since the judge is not 

really an expert at rehabilitation cycle, in his judgment 

that Inmate ought to have at least three years as an example 
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to others, as a deterrent to others, as a deterrent to this 

man and as a means of separating him from society for society's; 

protection. 

REPRESENTATIVE RHODES: In one further question, 

Mr. Chairman. Mr. Specter, you seem to make a pretty sharp 

distinction, as is the fact in the bill, between the life 

prison people who have no minimum sentences and if I am not 

mistaken, you suggest that we should not have this threshhold 

of fifteen years when lifers come up for parole or considera

tion. Is that true? Am I reading your comments correctly? 

MR. SPECTER: That's correct. 

REPRESENTATIVE RHODES: Now, you also testified 

of 
that you have visited most/the penitentiaries and so-called 

correctional institutions in the Commonwealth and as a prose

cutor, you have a fairly intimate knowledge of the kind of 

people who go up for these various offenses. I have not had 

the benefit of this broad experience but I hae visited some 

correctional facilities and talked with some prosecutors across 

the Commonwealth and the impression I gather from them is that 

the lifers tend to be the people with the least hardened of the 

criminals and the vast majority of them are people who have the 

hot blood kind of conviction and particularly the lifers are 

the people who should be given the kind of consideration impliei 
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in this legislation. So, what I am trying to get from you is 

your expert opinion. Do you think that this is not a valid 

impression of the lifer in the Commonwealth correctional 

facilities, that in fact the lifers are — the majority of then. 

are the hardened criminals or they tend to be people who are 

not the hardened criminals and if so, if you do believe they 

are the hardened criminals, I'm wondering how does that jibe 

with your own testimony of hot blooded kinds of convictions 

and what not? 

MR. SPECTER: You must separate the lifers depending 

on what they have done. The critical problems of law enforce

ment turn on the robberies and the burglaries and then some 

subordinate to that, on the rapes and arsons. They are the 

four major felony categories. In addition, kidnapping is the 

fifth category of felony murder. If you have somebody who is 

serving a life sentence because of a robbery or murder, that is 

a serious kind of a murder case or if you have somebody serving 

a life sentence because they are part of a contract killing as 

the Yablonski case, that is a very serious kind of a case or if 

you have somebody serving a life sentence because while serving 

a life sentence they have killed &n inmate as we have a couple 

of charges at the Dallas Prison, you have to separate those 

cases out. If you contrast that kind of a case with a bar roon 
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fight or with the Willing between spouses under the influence 

of liquor, neither of which do I condone, but those on occasion 

result in life sentences, more frequently in the past than at 

the present time and more frequently in parts of Pennsylvania 

outside of Philadelphia. We do not have first degree convict

ions in Philadelphia on bar room killings. We simply do not 

have them. We have a very difficult time getting first degree 

convictions on gang fights but if you separate out the class of 

first degree kinds of cases and, as I have said, I think that 

would provide some rational basis for talking in terms of when 

the parole board could have a consideration for — 

REPRESENTATIVE RHODES: Mr. Specter, maybe the 

first part of my question wasn't too clear. Let me make it more 

specific. If you had to give an expert opinion, sort of an 

estimate, of excuses if you will indulge me, an expert opinion 

on the sort of general percentage of lifers who you think 

should not receive the benefit of consideration or at some point 

in their term can be re-evaluated, what percentage would you say?-

MR. SPECTER: I wouldn't give you a percentage 

because I don't think it would have any validity. I think when 

you deal with this kind of question, you have to deal in the 

first issue and a categorization of the kinds of murder it was 

and if that is insufficient, then you must deal with the 
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individual cases. The criminal justice system cannot be 

successful unless it is individual. 

REPRESENTATIVE RHODES: I understand that. Mr. 

Specter, as an expert prosecutor, I am just wondering that maybe 

you have had some experience that would give me some feel for 

what the ballpark figures we are talking about? 

MR. SPECTER: I have substantial experience and 

I would think that my experience is too substantial to think 

that I know an answer to that question. I just don't know. 

I couldn't give you a meaningful answer. 

CHAIRMAN SCIRICA: Are you saying that we should 

not have any fixed period that a lifer must serve before he 

becomes eligible for parole and this determination should be 

left up to the Pardons Board? 

MR. SPECTER: I am saying that is a vastly prefer

able alternative to an automatice review at fifteen years. I 

am saying subordinate to that, that if the General Assembly is 

going to get into establishing a time for automatic review on 

parole, then at that juncture I would want subclassifications 

of the kinds of murder cases you are talking about. 

CHAIRMAN SCIRICA: Interestingly enough, Represen

tative Kelly and I were in Graterford yesterday and talked to 

a number of lifers and they were opposed to this provision as 
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rell. 

MR. SPECTER: Too long? 

CHAIRMAN SCIRICA: Too long. The average time right 

low is about 18 years for cmmutation and they didn't like 

;he idea of having a fixed period. 

MR. SPECTER: Bear this in mind, Mr. Chairman, 

;hat if legislation were adopted for the overall authority that 

: have suggested and it would all come under the Parole Board 

is I suggested, the Parole Board could grant it at anytime. 

!hey wouldn't have to wait for fifteen years since — like the 

'ardon Board can commute the minimum sentence of life. This is 

til very involved but the way it works at the present time — 

'. don't know how much work you have done with it. If you have 

L lifer serving at the present time, the only way he can get 

lis freedom is for both the Pardon Board and the Parole Board 

;o act. The Pardon Board has the authority fully to effect his 

ientence by making it, if he served 17 years and 11 months, 

;hey can change the sentence to 17 years and 11 months to life. 

[e has the minimal time in. Then beyond that, the Parole Board 

iust come into function and then they say he is eligible for 

»arole after satisfying their standards. So, if you do have 

ly plan in effect, the parole authorities would have the right 

;o release at anytime and I would think that would be acceptable 
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Ln a rational scheme but I would still not like to see an 

mtomatic time period because that gives rise to an automatic 

;ime of release and an expectation of an automatic time of re-

Lease and I think it's interesting that the residents, the life 

:esidents don't like it because it's too long. 

REPRESENTATIVE KELLY: How do we establish a 

linimum in the case of a lifer? We are asking for a minimum 

.n this bill. We are running into complications in removing 

;he minimum. If we establish a minimum for any other offenses 

tnd a person comes in with a life sentence, at what point do 

;hey impose a minimum on him and who should do it? 

MR. SPECTER: Under the present law? 

REPRESENTATIVE KELLY: No, not under the present 

.aw. 

MR. SPECTER: Well, my suggestion would be that you 

tot alter the authority of the Pardon Board to change a life 

lentence to establish a minimum unless you do so by giving to 

>ne. agency, the Parold Board, all of the post conviction auth-

irities. 

REPRESENTATIVE KELLY: Then, you are saying that if 

he man goes in under a life sentence and we say, we combine 

lardon and parole, they have the right after a certain period 

if time to establish a ninimum for the individual much the same 
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T other offender would have? 

MR. SPECTER: Correct. After anytime the could 

'lish a minimum for the individual as the Pardon Board now 

hat authority. If you have somebody sentenced to life 

, the Pardon Board would have the power to change that 

sentence to eight years, to life, or 34 years to life or 

ing it chose. 

REPRESENTATIVE KELLY: The common element that we 

found with those under life sentences, there is no hope 

nything but oddly enough they are the ones who seem to be 

g advantage of the educational facilities contrary to 

er information that this was not true at Western Perm and 

rford and other places and I think we do have to look at 

take a good hard look at the problems they face. 

MR. SPECTER: Well, Representative Kelly, it may 

3 perhaps Mr. Nagel can shed more light on this. He is an 

^ in the field. 3t may be that the lifers are more 

~iled to their status as residents having exhausted all of 

appellate processes. One of the greatest difficulties 

• correctional institutions today is that so many of the 

•nts are engaged in litigation and their expectation is 

ire going to be released very soon and it's very hard to 

about the rehabilitation programs if their energies are 
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>eing expended on the search of legal error and release on 

labeas corpus. 

REPRESENTATIVE KELLY: Could I ask you two other 

Luestions? You referred earlier to the role of the Judge. 

Fnder any sort of proposal such as this, where does the Edge's 

•ole end? 

MR. SPECTER: Well, under the proposal, the judge's 

•ole would end when he imposes sentence which would be the 

laximum sentence. 

REPRESENTATIVE KELLY: Do you agree with that? 

MR. SPECTER: No. I believe that the judge should 

lave the authority to impose the more traditional sentence 

rhich is both a minimum and a maximum because I believe that 

:he judge can on the spot as of the moment of sentencing — has 

,he best perspective at least as of that moment to know the 

linimum time the man ought to serve. 

REPRESENTATIVE KELLY: After the sentence has been 

jnposed, then what is the judge's responsibility? 

MR. SPECTER: He has none so long as the minimum 

;entence is served. I think the traditional view is correct 

here, that once the minimum has been served, his expression 

>f intent has been carried out, that man should serve at least 

. minimum three years and he has said beyond that point, I will 
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Leave it up to the parole authorities. Pine. It's out of his 

hands. 

REPRESENTATIVE KELLY: A frequent complaint is a 

nan who is on a five year minimum, reaches two and a half years 

of that, his case comes up for parole and the judge is brought 

back into it. I think there is unanimous opinion among the 

Lnmates that the judge doesn't really remember their case. They 

ire just a number that passed through two and a half years be

fore or five years before and there is no relativity to what 

happened at the time the sentence was made. Let me amplify 

bhis. They go on to say you come to prison under a particular 

sentence and you are forced to be a bad actor for the first so 

nany months. You go through — you may be a good guy, a white 

nat for the first couple of weeks and you discover you have to 

t>e a bad actor so that you can show visible improvement, visible 

signs of improvement, so that when you go before the Parole 

Board, this is the sort of thing that is taken into account 

by the judge. It shows the judge that you went into prison a bad 

actor and you rehabilitated yourself and I wonder if preser

vation of the role of the judge in such an equation that ae are 

trying to formulate isn't really a backward step and I wonder 

Lf the judge ought not to be released of the whole matter at 

the point in time that the sentence is over? 



MR. SPECTER: Well, he is released from any further 

ictivity in the whole matter but that is subject to the order 

rhich he has handed down on that particular day. I didn't get 

:he example you used. You said a five year sentence, referring 

:o two and a half to five year sentence? 

REPRESENTATIVE KELLY: No, five year minimum. 

MR. SPECTER: Five year minimum? 

REPRESENTATIVE KELLY: Completing half as the 

kinimum. 

MR. SPECTER: You see a man — 

REPRESENTATIVE KELLY: He is eligible then for 

'arious other programs within the system. 

MR. SPECTER: If he has a five year minimum, he is 

tot eligible for parole until he has served the full five year 

sentence. He is eligible for furlough instantly and under the 

:urrent regulations he would not be considered for furlough 

intil he has served half of his minimum sentence. Under the 

:raditional sentence procedure, the judge would have no author

ity to say anything after he has served his minimal five years 

>ecause that was his judgment, a minimum of five years. I 

lo not believe the judges have much to say about parole when he 

las served his five years You'd have to check on this with 

;he parole authority but my feeling is that the parole board 
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ioes not go back to the judge after the resident has served 

:ive years. 

REPRESENTATIVE KELLY: Yes. What I am thinking 
« 

bout — well, the example of furloughs is excellent but what 

. am thinking about is if we preserve the minimum and we sub-

:ract what time from the minimum by existing law, the way the 

ituation presently is, the judge would then still be involved 

n the case and that's what I question, whether or not even aft-

r a year the judge ought to be involved in any consideration of 

:he furlough,CTC, or any other program that we do go to. 

MR. SPECTER: I think he should be involved in the 

urlough because there is such broad discretion in the Bureau 

f Corrections today but I do not think he should be involved 

n the later handling of the case if his minimum has been 

erved minus time off for the good behavior on a calculated 

ormula because then in imposing the sentence, the judge would 

:now in sentencing from three to ten that if the inmate per-

brms under certain existing standards and his subsequent 

onduct which earns him a reduction from the three year mini-

turn, meeting certain predetermined standards. I don't think the 

udge would have any role to play if that three years was re-

iuced by say five months. I think it's fine to leave him out 

if that. When the law is established prior to his sentence, 
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that that is going to happen, he can take that into account 

Ln his calculation. He doesn't know what to do at the present 

line. To try to figure out what the Bureau of Corrections is 

going to do. I think when you have the Bureau of Corrections 

Imposing a regulation, saying they will consider a furlough 

ifter one and a half of the minimum, I think a lot of the judge* 

ire doubling their minimums or they may. 

REPRESENTATIVE KELLY: You think that the inmates 

lave any role in this type of a situation? 

MR. SPECTER: Sure. 

REPRESENTATIVE KELLY: In making judgments as to 

rhether someone ought to be released? 

MR. SPECTER: The fellow inmates? 

REPRESENTATIVE KELLY: Yes. 

MR. SPECTER: No. 

REPRESENTATIVE KELLY: No role whatsoever? 

MR. SPECTER: No. 

REPRESENTATIVE KELLY: That's an interesting comment 

:hat has been made in several prisons that I visited from the 

risoners themselves — who can tell you who will succeed and 

ho will not succeed. In three instances they have asked for 

ome input in the decision making process on who goes out on 

urlough in this particular program recognizing that those who 
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fail on furlough adversely affect them. 

MR. SPECTER: Well, that's an interesting concept 

ind it's one which I havenot thought through and my response 

Ls, my judgment for the moment — but if you have inmates making 

;hat determination, it seems to me that you move toward an 

elective system, popularity contest, and what you end up doing 

Ls electing the warden and I am not in favor of having inmates 

sleeting the warden. 

REPRESENTATIVE KELLY: Should they have any input 

ihat soever in this? 

CHAIRMAN SCIRICA: The suggestion was made in a 

;ouple of institutions that the inmates have advisory councils 

io recommend people for pre-release or furlough, that their 

'ecommendations would be advisory only, with carrying no weight 

>eyound that point. My question them them was, would your deci-

jion be fair and equitable or would they be subject to coercive 

forces and so forth. Of course, they answered in the negative 

>ut they were very much aware that whenever anybody went out on 

furlough and committed another crime or such, that this was on 

;he front page of the newspapers and that the 98 percent of 

;he others who had completed the program successfully were being 

mrt, and they claimed that they had, since they live with these 

>eople, they had a better idea, not so much as to which would 

1 
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be successfully but which would be unsuccessful. 

MR. SPECTER: In thinking it through for just a 

nomentj I would see two purposes in giving them some input. 

Dne purpose would be to have a better idea as to what you ought 

bo do with a guy who is in jail, whether you ought to release 

them or not and the other idea would be to get him a share of 

the action so they are participants and have more of a felling 

3f controlling their own destiny and sort of representing a 

lemocracy and I would not give them any input on the latter 

ground. I do not think that it makes good sense to give them 

i voice in determining the ultimate disposition of other in-

aates. I think it raises too many collateral problems. I don't 

think they have earned this kind of authority. With respect 

;o the first consideration as to whether they would have a 

setter idea as to who would make it and who would not make it, 

Lt seems to me that the correctional authorities would be able 

;o make that judgment themselves. Perhaps they could counsel 

informally but I would be very reluctant to give the inmates 

;hat. 

REPRESENTATIVE KELLY: They really can't make that 

lecision because they are relying more often than not on the 

sounselor and from our experience they carry anywhere from a 

lundred and twenty to two hundred and twenty different inmates 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle



26 

md his judgment is of primary consideration in determining 

fho goes out in any set program. The inmates maintain that 

-- you know how the word gaming is used. They claim they know 

iho is gaming and who isn't gaming better than anyone of the 

iounselors and that, for example, at Graterford yesterday the 

.nmates, in agreement with the counselors, cancelled all of the 

mtside activities of the inamtes which had been planned for 

;he coming week, cancelled them beyond that because of a murder 

rtiich occurred by a person on — perpetrated by a person on 

furlough — not in the state system, a person out of the county 

(ail, and they recognized that bad actors who do get out on 

;he street adversely affect the chances of the remaining 

>risoners. They are asking for some input and we haven't 

some to any determinations of what that would be. 

MR. SPECTER: Mr. Kelly, when you talk about a 

;ounselor who has 120 inmates to supervise, I think you are 

>utting your finger on the inadequacy of the number of coun

selors there. I think the answer really is to design and 

finance a correctional system which is adequately staffed and 

lot rely on the inmates to do the staffing. 

REPRESENTATIVE KELLY: Well, I have been surprised* 

io learn that in each case that the counselors are so busy 

latching prisoners and monitoring phone calls, that's about 

^ — — ^ — — — • I M ^ — — — — — ^ — — M i n i ••• •• • • • — ^ — — — — P ^ ^ ^ — • • • • II I — — • • — • ^ — • — — — — " ' • ' • " • ^ — - I 
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the only form of counseling they have been able to do, highly 

qualified individuals. Incredible that that is the key to the 

whole thing. 

MR. SPECTER; That's a very sad commentary on the 

absence of counseling. 

REPRESENTATIVE KEJIY: These are qualified people. 

MR. SPECTER: Just not enough of them. 

CHAIRMAN SCIRICA: Representative Meyers? 

REPRESENTATIVE MEYERS: Mr. Chairman, Mr. Specter, 

would you be in favor of a reduction of time for working in the 

institution such as New Jersey has like forinstance you could 
i 

work seven days a week and get like one day a week off your 

sentence not to exceed three days a month or five days a month? 

You think this would be an incentive for the inmates to, you 

know, behave more and try to work toward the goal of becoming 

a free man again? 

MR. SPECTER: I haven't really thought about that. 

To give you a horseback opinion, I would not be in favor of 

that. I think that if you have been working seven days instead 

of six or seven days instead of five, you are building a lot of 

tension likely to explode. I think that they ought to be 

encouraged to have balanced lives and the good time reduction 

ought to mean something which is more tangibly related to their 
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bility to live in the outside world such as literacy or 

ducational or vocational training. 

REPRESENTATIVE MEYERS: Thank you. 

CHAIRMAN SCIRDCA: Representative Scheaffer? 

REPRESENTATIVE SCHEAFFER: Mr. Specter, you visited 

ost of these institutions. Do you feel that the word correc-

ional industries in these institutions are doing a job of 

ehabilitating or helping to rehabilitate? 

MR. SPECTER: Representative Scheaffer, my opinion 

s very little. When you have the license plate manufacturing 

rocess in Pittsburgh, that teaches a skill which is applicable 

o no other part of the Commonwealth. 

REPRESENTATIVE SCHEAFFER: Do you feel that resi-

ents should work in these institutions? 

MR. SPECTER: Yes, sir, I sure do. 

REPRESENTATIVE SCHEAFFER: Do you think that the 

orrectional industries should be expanded? 

MR. SPECTER: I think they should be expanded in 

ines which are nelated to the rehabilitative process, vocational 

raining to be applied to the outside. I do not think it ought 

o be directed toward getting a specific product produced for 

oneymaking purposes or just for busy time. I think it ought 

o be related to a skill that those men can perform on the out-
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side. I think it's a great mistake to try to economize ir 

;rying to teach residents a trade. It's an enormous exper 

tor this Commonwealth to catch him, prosecute and convict 

md send him back and he commits a repeat offense. 

CHAIRMAN SCIRICA: Representative Wagner? 

REPRESENTATIVE WAGNER: Mr. Specter, you indi 

;hat when the judge makes a minimum sentence, he takes int 

:onsideration the past history of the fellow, the nature o 

:rime, his background, his education and so on and then ma 

L minimum. Do you think he makes a valid determination? ' 

le in a position to make this determination and the next f 

.s on talking to a judge yesterday,he felt that in rural c~ 

;hey do have time and capbilities to make the minimums but 

he parole board, the Bureau of Corrections, when they sei 

ihese good time type determinations, it's a false type of 

>ehavior. It's an institutional behavior. It's not an i. 

ation that the behavior has changed from the outside and 

'elt that their determination was valid whereas the inst• 

.1 determination of behavior was rot valid. What do you f 

.bout it? 

MR. SPECTER: Taking your first question fir 

lo I think that a judge is in a position to properly evali 

»hat the minimum should be, my answer is no but at least J 
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Philadelphia it's too little. It's not too much so that a 

billvhich takes it away totally is counterproductive. I am 

lot suggesting that you have a bill to add 80 percent to what

ever minimum the judge imposes but I do not think that he errs 

>n exceptions so that while he may not be very good in establish.-

Lng te minimum, at least when he does establish a minimum, it 

Ls overwhelming that it's not too long. With respect to the 

Judge's superiority in being die to establish when he ought to 

je released over the correctional authorities, I think that as 

i general rule the judges have exercised better judgment in 

tssessing how long a man should stay as a minimum than has the 

3ureau of Corrections in its furlough program. They have al

tered the judge's minimum but I do believe that there is a real 

>pportunity for the Bureau of Corrections to apply valid 

standards based upon a resident's conduct after he is in jail 

rhich puts them in a better position to make a realistic deter-

lination than the judge has. I think that would depend on the 

standards which the Bureau of Corrections imposes. When you 

"eferred to the judge's comment, what the Bureau is doing is 

;aking unrealistic and false standards in jail, I think that 

lay be valid. It would depend on the kind of regulations they 

rould impose and that's why I would say that the regulations 

•ught to be related to the fundamental consideration which will 
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be when the convict gets out, like literacy, like education, 

Like vocational training and I think those are really valid 

considerations that are applicable on the cubside and the Bur

eau of Corrections, under proper standards, would have very 

valuable input beyond what any judge, however brilliant and 

just he may be, on the day of sentencing. 

REPRESENTATIVE WAGNER: Thank you. 

CHAIRMAN SCIRICA: Mr. Specter, thank you very 

nuch. 

MR. SPECTER: Nice tobe with you, Mr. Chairman. 

CHAIRMAN SCIRICA: Thank you for coming. The next 

witness will be Judge Richard Conbaoy of the Court of Common 

Pleas of Lackawanna County. Judge Conaboy is the chairman of 

the committee on corrections of the state trial judges and 

*e are very pleased to have him with us today. 

JUDGE CONABOY: Thank you, Mr. Chairman. I want 

bo also add, not by way of compliment to myself but by way of 

pointing out that something is in the making in trying to devel

op some coordination of these projects we are all talking about 

this morning, and I am also chairman of the Joint Council on 

Corrections in Pennsylvania which I am rather proud of, not 

ny chairmanship but the Join Council, because I think it's the 

first time in this state and maybe any state that we have made ai 
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ffort beyond the governmental power,/ that we have made an 

ffort to put together some kind of an agency that would get 

he people in the correctional field, in criminal justice, to 

it down together occasionally to get to know each other and 

alk to each other about what they are trying. 

T think preliminary to any remarks I have prepared here, 

hat I would want to point out that in just what you have heard 

his morning, that you realize what a very human field you are 

nto and how many different answers there are to any question 

ou make ask in this field. We are in an area where we are 

rying to feel for the human being and where some of us are 

rying to decide what we should do with those that don't behave 

nd in the way we think they should behave and this is a very 

ifficult question to answer. I happen to have a very large 

amily and the longer I am in this business, the more T realize 

- and the longer I am in'the family business, the more I 

ealize that the problemswe talk about in corrections are very 

imilar to what you have when you are trying to raise a big 

amily. You are trying to change people's attitudes and you 

re trying to correct them and even though we don't like to 

ise the word anymore, we are trying to punish them and God 

:nows there are none of us that has any special endowment as 

o what punishment you should issue under certain circumstances 

& j 
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>ut T think the questions asked this morning;the observations 

:hat some of you have made about some of your own experiences 

nd the responses you have gotten from the man who is in one 

tart of this business, in the prosecuting end, show how diffi

cult it is particularly when you get down to specific cases, 

:o get specific answers, what do you do with the murderer? 

fhen should you let him out of jail? Nobody can answer that 

[uestion categorically because you have to deal with so many 

lifficult factors but I did prepare a few remarks. T am not 

> great one for written speeches but if you will pardon me and 

tllow me, I will read this to you because in the course of my 

ither work, I tried to put down a few thoughts so that I could 

iay a few reasonable things to you this morning. I point ott, 

[r. Chairman, that I am sure that we would all agree that there 

.s little doubt that one of the main concerns in society is the 

.ncrease of violent crime and the lack of safety on the streets, 

.n our schools, even in our private homes. I am sure this is 

me of the things that has led so many of us to a deepening 

.nterest in the penal system. While most people feel that the 

>enal system will always be needed, there seems to be an 

general acknowledgement that jails, as we know them, simply 

lo not work. They are not meeting the purpose for which they 

rere instituted. There is a general recognition also of the 
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ieed for a change in the penal system, since it is acknowledged 

.hat those coming out of the system often get into more and 

.n many cases worse trouble. 

Now, when you come to the question of what should be done 

»r what should be changed, you know, there are many and various 

:onflieting views. History in comparison seems to teach us 

>ery little. Man has a way of making the same mistakes over 

ind over again and we have not learned much about how to teach 

>ur fellow human beings that all of us must pay for any mistakes 

:hat we make. Those mistakes include the commission of a crime 

md the idea that we have to pay when we commit a crime that 

.s something we haven't been able to teach each other. Com-

>arisons too seem to help little, because the problems in one 

:ountry differ greatly from the problems of another nation and 

!ach nation must therefore seek its own solution to the problem 

>f criminal behavior. It's a very popular thing today when you 

liscuss this thing to talk about what they do in England or what 

;hey do in Sweden or what they do in some other country and the 

:loser you read these reports, the more you find out that they 

lave very little -taÛ î ettce to our country for many reasons. 

I have spent considerable amount of time in the past few 

rears in the problems in this general field of corrections in 

:he entire state of Pennsylvania — and through the trial judges 

i 
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onfesnce I feel that we have awakened a new concern im all 

f the judiciary in the state. We have conducted indepth 

isits at every one of the state correctional institutions -
* 

n which we have had as high as 100 judges spend the entire day 

nside the institutions adapting themselves as closely as they 
i 

an to the life within that institution from all angles and we 

ave had conferences, many conferences with all of those c±n 

e entire group of criminal justice system. 

I appear here today certainly not to criticize anyone's 

fforts in this field, rather I would commend you and Al of 

hose who are trying to update our criminal justice and hope 

nly that we can begin to work cooperatively towad the same 

oal. 

Anyone close to the prison and corrections system in our 

tate knows that a great deal of change has been taking place in 

he past few years. Perhaps no area in our lives haschanged 

ore in the past several years in Pennsylvania than the corr-

ctional system. Some of it has la&exi subject to much contro-

ersy bu-fc- the furlough program that you talked about this 

oming — and perhaps much good is lost sight of in the noise 

hat is made over the number of mistakes that have been made. 

ne thing is clear, however, and that is it seems that there 

s sufficient legislation now on the books to allow an entirely 
t 
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ew approach to the operation of the corrections system in 

'ennsylvania — if enough funds, if enough personnel, and 

nough equipment <are made available. 

Thus we come to one view of House Bill 479. In planning 

;o appear here today and I want to point this out that I don't 

ppear as a representative of the trial judges conference or 

n behalf of the joint council or in any other capacity except 

s an individual judge. Although I wanted to point out to you 

:hat I didn't come down here just to burden you with my own 

ihoughts because I think we can go over the field on singular 

ihoughts so that in planning to come here today I surveyed all 

•f the judges who serve on the corrections committee of the 

:rial judges conference. I wrote to each of them and sent them 

. copy of your proposed bill and asked them to review it and 

end me any comments they might think would be pertinent. I 

lave those, by the way, copies I will submit to the committee 

:oday. There are about 20 judges in that conference. I either 

lave a written report or had a lengthy conversation with every 

•ne of them on that poposed bill. I also spoke with many other 

udges across the state and I also s^oke to a number of people 

.n the field of corrections, parole board and . bureau of 

:orrections and to a number of laymen generally ifaterfested in 

:he field. While the reactin to the bill is certainly not 
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nanimous, there was a strong and a large majority opinion 

gainst the bill as it is presently written. In view of what 

have learned in the discussions and in view of my own ex-

erience, of almost eleven years on the bench, I must join in 

his opposition to the bill as it is presently written. If we 

ere to say, within our institutions there is sufficient, com-

etent, personnel to adequately and thoroughly review each case 

nd to make a proper decision on when a person should be re-

eased, I am not sure I could agree with the elimination of a 

inimum sentence but whether I agree with that or not or whether 

nyone else agrees, we do know, as a matter of absolute fact, 

hat our institutions are presently understaffed and are 

resently very lacking in competent people even to do ade-

uate counseling and some of you pointed out this morning, much 

ess to make proper decisions of when a defendant should be 

eleased from imprisonment. Under these conditions it seems to 

e that it would be cruel to pass legislation which impliedly 

aid that we have found a new and better way to sentence those 

uilty of crimes, when we know at the same time that we absol-

tely do not have adequate or competent people to carry out 

he dictates of such a bill. Most judges I am sure will readily 

gree that they have no special endowment that would make them 

nfalltle, as far as sentencing is concerned, and many times 

« 

t 
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i 

iany times, they will acknowledge that hindsight would certainly 

illow for a change in a sentence previously passed. Every 

ludge, however, does have specific training in this field and 

;hosevho sit in criminal court and pass sentences, have the 

enefit at least of seeing the defendant in trial, of viewing 

;nd of hearing the testimony in a given case, of viewing and 

•r hearing from the victim, of being aware of the feelings of 

:he community, and in most cases, of having the benefit of a 
of 

•resentencing investigation prior to the passing /the sentence, 

md the sentence is only passed aftei all of these factors are 

:aken into serious consideration. One of the main criticisms 

>f the present system in here is the inequality of the sen-

:ences passed for the same crime. If this is a valid criticism, 

nd I am not sure that it is, and I heard what you heard this 

lorning can bear that out. It's very difficult to pass the 

lame sentence in every crime and it would be impossible but 

.f this is a valid criticism that there is inequality of 

sentences for the same crime, then the procedure outlined in 

louse Bill 479 would only aggravate this condition because 

mder the procedure in the bill, the determination of the length 

»f a person's stay in an institution would not only/based on the 

:rime committed but would rather be based on an accumulation 

>f other factors, all of which could be or would be peculiar 
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to each individuals attitude and their activities after arri

ving at an institution and all of which would lead to decisions 

which would have to vary very much in each instance. So that 

the disparity in crime served would not be helped by the bill 

but would be greatly aggravated. 

In talking with those who are serving time in institu

tions as some of you have done, you realize that an item which 

causes great concern is the disparity of treatment for those 

accused of the same type of offense. History of those juris

dictions which have done away with minimum sentences shows that 

this disparity is heightened when inmate release is based not 

on a specific sentence, but based on the reaction of a committee 

in a particular institution to make cooperation or participation 

in a program in which he may not desire to participate and 

this is where the gamesmanship comes in. Some of the thinking 

I assume which prompts a bill such as 479 is that all incarcer

ation should be for the purpose of treatment. It is becoming 

more apparent that many of our so-called "treatment" programs 

are no more successful than the old type warehousing approach. 

It is also apparent, however, that the treatment approach is 

extremely more expensive. Certainly we cannot expect the 

public to support a program that is no more effective than the 

old prison system, and at the same time is infinitely more 
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ixpensive. 

In many "conversations and meetings that I have had and that 

>ur committee has had with those in the Bureau of Corrections, 

ind the Board of Probation and Parole, as well as those in 

:he administrative positions in our various institutions, one 

.s inevitably led to the conclusion that there are more than 

tdequate programs now available without any further legislation 

:o accomplish the same ends that are outlined in House Bill 479. 

'he frustration of these people working in the field, however, 

irises because of lack of sufficient funding to cari*y" out these 

urograms or to make these programs operative. 

Tn conclusion, it is my strong feeling that we are making 

lome headway in updating our criminal justice system in Penn

sylvania. T feel just as strongly, however, that we are still 

tpproaching the problem in somewhat of a scattershot fashion. 

>ne of the big problems as I see it and one of the problems that 

ras highlighted by the Governor's Justice Commission in their 

outline of the problems facing Pennsylvania in the correctional 

:ield is the total lack of coordination of the programs fosterec 

>y the legislature, Bureau of Corrections, the Board of Pro

bation and Parole, the judiciary, and others active in this 

field. It seems to me then that on a general overall basis 

It would be a good time to withhold any furthar legislation 
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imilar to that outlined in Bill 479 and to review that which 

s already on the books and it seems to me then that we have 

o make some very hard decisions whether or not we are totally 

ommitted to these changes in this legislation and if so, 

hether or not we have the courage and the ability to commit 

he necessary funds and personnel to make these program more 

f a reality. More legislation at this time is only going to 

dd confusion and worse than that, would only add more false 

lope. Fal&e hope to those who are in prison and who even now 

ealize that there is not enough ability to deliver programs 

o them, and more false hope to the public that we have found 

new way to stem the growing tide of crimes. These, it seems 

o me, members of the committee, are the important factors in 

rying to determine whether we need more legislation like House 

ill 479, Ape we really adding anything new or are we just add-

,ng more confusion? Are we adding more false promises and 1 

on't say that derogatorily. I have been on the other side of 

he legislative branch. I spent nine years in the school board 

n the city of Scranton. I know you have to plan and you have 

:o make determinations where there is not enough money or not 

nough funds to carry out your determinations and hope that the 

iunds will be made available in the future but if you spend 

ny tii,e at all with the people in the Bureau of Corrections, 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle



52 

ith the people in the Board of Probation and Parole, the 

dministrators in the various institutions, I think you will 

ind that they dojn't need more legislation. They need more 

elp. They need more personnel. They need more funds to carry 

ut what programs are already designed. I just refer briefly 

o the bill for a minute and there are items that T would agree 

ith. For instance, in Section 3, Mr. Specter referred to it. 

don't think anyone can quarrel too much that the most hard-

osed person who wants to put everyone in jail for life and 

here are a number of those people around — you know, 

ou run into two different types of meeting anymore as a judge. 

ou go to those meetings where people are very concerned about 

he operation of the prisons and they want to instill more 
r 

rograms and make it possible for inmates to better themselves 

nd you leave that meeting and go right up the street to another 

eeting and the first question anyone asks you was why aren't 

ou judges putting more people in jail for longer periods of 

;ime. So, we are in a very conflicting contradictory area and 

t depends, I guess, on how close you are living to the jail 

>r whether they are going to put a community treatment center 

ext to your house in Scranton or Allentown or Harrisburg. 

Iverybody is in favor of community treatment centers but not 

n their block and I say then in Section 3 there would be very 
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ew people who would be against establishing a program for an 

ndividual, a total program, when he enters a prison. I don't 

now anyone who would be against providing academic and voca-

ional and educational training, employment and group counseli

ng, psychotherapy, physical therapy, religious instruction, 

Dmmunity relations, recreation and such other programs as 

he Bureau deems necessary. As I was reading this, I made 

ome comments along the side of the bill. I said this is good 

ut even the classification diagnostic centers that we have 

oday are far behind schedule. I just got a letter from a 

udge in Allentown yesterday in which he tells me .that he has 

een informed, I don't know how accurate he is, that at Dallas 

he diagnostic and classification piocess that should take two 

onths at the most, is taking in some cases almost a year and 

hat's because they don't have the people to run these pro-

rams. In Section B where you talk about the academic and 

ocational employment group counselling, a similar question 

here, where are the funds going to come from to do this? Where 

s the ability to carry these programs out? Section B, reducing 

he sentence on good time, of course, that might work too. I 

ave a question here if this bill were to be passed as it stands. 

hat do you reduce it from if you have no minimum? It doesn't 

eem to me that you can reduce it meaningfully. But these 
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uestions came to my mind all the way through this bill. I 

ept on thinking if I were an inmate,and I think this happened 

f I recall it when this bill was first introduced. My recol-

ection is that somehow copies of it got around to a number of 

ur prisons and state institutions and some of our visits were 

t those institutions shortly after the bill arrived there or 

utlines of it or whatever it might be and when inmates read 

oraething like this, it really lifts their spirits. They think 

his is going to be great, look at all of the things we are go-

g to get because they are not aware of the fact that this 

oesn't mean that this is going to happen tomorrow and if the 

unds aren't available, it might never come about. This is 

hat I mean. A bill like this perhaps can actually be cruel 

ecause it promises too many things that we are unable really 

o deliver. Those briefly are my comments. I have a letter 

rom about nine or ten judges and I will submit copies of those. 

might say you will find — I hope I don't sound totally 

egative on this thing because there are several judges who 

avor the bill even in its present form, some who are in favor 

f eliminating minimum sentences. As I say, they are a very 

istinct minority and there are a number of judges, of course, 

ho acknowledge there are some good things in this bill but 

think the overall opinion is that we have enough legislation. 
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Let's see if we can make work what is already on the books. 

CHAIRMAN SCIRICA: Judge Conaboy, every member of 

this committee has been at at least one Institution and a 

number have been in many institutions and in the last few weeks 

when we knew we were going to be considering this legislation, 

Ln talking to the inmates at the institutions, I got the very 

firm impression that they were opposed to the elimination of a 

ninimum sentence. They felt they have to have something to 

shoot for. They recounted the experience in California with 

Lndeterminant sentences which differs somewhat from this parti

cular proposal because there is a statutory maximum, but the 

sxperience showed that the inmates served greater terms than 

bhey did in other states that still had the minimum. I wonder 

Lf you could comment on that particular proposition and also 

mother idea that has been coming around, namely that judges 

should not have the authority to fix the sentence at all. It 

>ught to be statutory and, in fact, the sentence ought to be 

aandated for each specific crime and not take into account the 

Individual's history, age, and other factors because they claim 

lany sentences are imposed in an unequal, discriminatory way. 

JUDGE CONABOY: Well, on the first part of your 

Luestion or your comment, our experience has been the same in 

;he visits to the institutions and when we went to the lnstitu-
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t, 

ions, we broke out into small groups and we met at various 

Lnes with groups of inmates without guards or without anyone 

lse in the room t— maybe eight or ten inmates and six or seven 

udges and we met with the guards in the same way. Our exoeri-

nce has been, and we had questionnaires by the way that we 

sed for the judges and inmates and the guaris. We have been 

filiating the information from those. Our information from those 

s that just thinking of the inmates, that they would be opposed 

o not having a minimum sentence. T don't think anything in 

ail bothers a man more than not having some idea where the 

nd of the tunnel is. If you look, that 's one of the comments 

made on this bill here. If you look closely at this bill and 

nalyze it as it will be — one thing that has developed in the 

risons is alot of people have been very astute in the legal 

ield. I think it is the best therapy going on in the prisons 

ow and that?s the writing of writs and studying law and think 

hat's done more for some people than anything else going on 

n the institutions but as you read through this, you can find 

ive or six different ways in which your time is going to be 

ecided while you are in prison and you would never know when 

ou had a chance of getting out. You can teach a man to be a 

arpenter or a doctor or a lawyer or a legislator and anything 

lse in prison. He is not anywhere as near interested in that 
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s he is what day it is that I think I am going to get out of 

ere. So, it seems to me to put so many intangibles in a bill 

ike this as to who is going to decide when he is going to get 

at is a very improper thing to do. I have a great feeling 

hat whether we like to admit it to ourselves or not that part 

f a sentence is punishment, individual punishment for that 

Decific person. He has committed a crime and the reason 

ociety puts him away, whether we talk about treatment or what 

erminology we use about correctional institutions instead of 

ails and so forth, when society deprives him of his freedom, 

hey arepnnish'i'n'g him and I think most individuals think they 

re being punished and they essentially say I am willing to take 

he punishment but when is it going to be over. I don't want 

o pretend I want to be a carpenter. I don't want to pretend 

hat I want to learn how to lay rugs. I did something wrong. 

'm going to be punished and when I get out of here maybe I'll 

ever do it again but whatever I'm going to do, I want to know 

hen I'm going to get out of here and I think a person is 

ntitled to know that. The second part — 

CHAIRMAN SCIRICA: Relates to having fixed mandatory 

entences for specific crimes. 

JUDGE CONABOY: Well, ten years of experience and 

undreds of people who have appeared before me would lead me to 
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e opposed to that and I would, rather than talk philosophi

cally, I'll give you a specific example. I had last week four 

•resentence investigations put on my desk for sentencing. All 

ut three of them had to do with rather similar offenses, drug 

offenses, either possession or possession with intent to deliver 

nd I called up the probation officer after I took them home 

nd read them over one evening and I said I really hate to put 

ill of these on one day because I can hardly see any two cases 

'here I would feel the same sentence would be imposed. The 

circumstances were so different. You just don't find the same 

•erson committing the same act for the same reasons under the 

ame circumstances as you do with the next fellow who is going 

:o appear before you and I actually broke the sentences up into 

wo days because there were some I felt should be put on pro

bation and others where jail sentence was called for and I 

lidn't want them in the same room. That's one of the problems 

re have. Everybody is afraid to face the person and say I am 

:he guy who is keeping you in jail for another day. But this 

.s an example as to why I would be opposed to same sentence for 

svery crime. 

CHAIRMAN SCIRICA: Are there any other questions of 

Fudge Conaboy? 

JUDGE CONABOY: We appreciate you giving us the 
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pportunity to be here. I wrote to you, you know, about the 

oint council and it's really a hope of mine that maybe some-

ay we can find a way of having the legislature represented 

n the joint council. That brings up alot of political problems 

s you know. That's the only thing that is really holding it 

p now. We have the council formed and we have it well under 

ay. What we have been funded by the criminal justice com

ission and the Pennsylvania Bar. We have, as you know, on 

he council the Attorney General, the Commissioner of Correc-

ions, the Chairman of the Boari of Probation and Parole, the 

ommissioner of the State Police, the President of the Public 

efenders Association and the President of the District Attorney 

ssociation. We have several women on the group who repreaant 

arious women offenders and believe it or not, it has been the 

irst time that some of these people sat down in the same room 

ogether and there is parochialism in this thing. The Board 

f Probation and Parole doesn't want to give up some of its 

uthority. The judges don't want to give up some of their 

uthority but if we can learn to sit down together, I think to 

alk these things over and find out are we really all aiming 

n the same direction, we will get better legislation. We have 

efore us now, by the way, someone mentioned the administration 

ill to merge the departments that have been submitted to the 
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Joint Council on Corrections and we are presently studying 

that bill to make a recommendation which we hope will reflect 

the feelings of all of these various groups. If you are going 

to merge the Board of Probation and Parole and the Bureau of 

Corrections, I think It's a good Idea to have the heads of 

those depatments sit down toe to toe and maybe things will get 

a little hairy but at least announce the feelings. So, we hope 

that might be/some benefit to you who have to pass the legis

lation . 

CHAIRMAN SCIRICA: We certainly appreciate that and 

we will certainly welcome any suggestion from your Joint 

Council. Representative Rhodes? 

REPRESENTATIVE RHODES: I have one question, Judge. 

THLs may not be necessarily germane to the subject of the 

committee but it seems to me that the bulk of.your testimony 

has been on the problem of fully funding and supporting the 

existing programs that we have already mandated by law and if 

I read you correct, you feel that we have been greatly renege 

in adequately supporting the programs that we have put out 

as panaceas to the problem. The leadersHp of the House 

has just introduced Into the House the general appropria

tions bill and I was wondering does your group plan, the Joint 

Council, plan to review that budget and make some recommendatio i 

mallen
Rectangle

mallen
Rectangle



61 

n terms of the categories that would correspond to the funding 

hat you feel is necessary? 

JUDGE CONABOY: At the last meeting which was here 

n Harrisburg on the 6th of April, I believe it was, we passed 

esalutions which I think our executive director is here and 

aybe she didn't get around to it yet but we passed resolutions 

n which we endorsed the proposed budgets of both the Board 

f Probation and Parole and the Corrections Department 'in which 

hey seek additional funds for additional personnel. 

REPRESENTATIVE RHODES: Do you mean you endorse 

he proposal of the bureaus or do you endorse the budgets that 

ere submitted? 

JUDGE CONABOY: The Commissioner of Corrections 

as at our meeting as was the Chairman of the Board of Probation 

nd Parole and they informed the council that they had each 

ubmitted budgetary requests which asked in essence for addi-

lonal funds. 

REPRESENTATIVE RHODES: And you endorsed their 

equest? 

JUDGE CONABOY: Yes. 

REPRESENTATIVE RHODES: I see. The question I am 

isking is since we now have our budget proposed which is a 

esponse to that proposal in the house now, I was wondering 
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whether your council plans to review the budget to consider 

whether or not this is adequate or just a response? 

JUDGE CONABOY: We would like to have a look at it. 

fe would be happy to review it. 

REPRESENTATIVE RHODES: I hope you would and make 

i recommendation to the House. 

JUDGE CONABOY: That's the purpose of this council. 

Fe don't propose to become a new bureau or a new agency but we 

rould hope to sit around the table, all the people in these 

ireas, and see if we can get some reasonable response from them 

•earing in mind that there are priorities that you have to set. 

Lt's hard to expect the people are going to devote hundreds and 

:housands of dollars to prisons when the next committee meeting 

light be education for underprivileged children. 

REPRESENTATIVE RHODES: As a note of concern, from 

rtiat I gather we are going to be considering the general appro

priations bill next week and I don't know what the time table is 

Ln terms of approval but I suspect it is very shortly. 

JUDGE CONABOY: We have a meeting set for the 6th 

>f May and perhaps I can talk to our executive director and get 

:hose proposals considered before and at that meeting. 

CHAIRMAN SCIRICA: Thank you very much, Judge Cona-

>oy. 

• 
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I'd like to call William Nagel as our next witness. Mr. 

iagel is executive director of American Foundation. He has had 

ast experience in the correctional field. In fact, so vast, 

can't recount it and perhaps it would be of benefit to the 

ommittee if he could take a minute and give us the benefit of 

cour background. 

MR. NAGEL: Thank you. I'd be glad to do it. A 

erson who is the executive director of a foundation doesn't 

ome to a meeting like this with any presumption of expertise 

ike a district attorney or a distinguished judge. Perhaps it's 

ood that I say something of what I have done. I worked in a 

•rison for many years. I was deputy warden of a large prison 

n New Jersey for 11 years after which I spent four years on 

Ford Foundation Grant looking at the correctional systems in 

irst West Virginia and then the Commonwealth of Pennsylvania, 

ooking at the correctional systems in great depth. After that, 

'. was invited to serve in the Governor's office, Governor 

Icranton and then I stayed on with Governor Shaffer for awhile 

s a coordinator for human service programs in the Commonwealth, 

;rying to do as Judge Conaboy says, kiock some of these heads 

:ogdher including the parole and probation people and the 

:orrectional people and welfare people and all of the rest. 
of 

lost recently I have been the executive director/the American 
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'oundation which former Supreme Court Justice Curtis JBo& is 

:he foundation of his family and their interest in corrections 

leveloped because, of Curtis Jfiok's" very deep interest in correc-

:ions and they brought me there because they wanted to use some 

esources from the foundation to bring about changes in the 

:orrectional system and I have been doing that for the last ^ 

:hree years and a half. I also incidentally served as a con-

lultant to the President's Commission on Criminal Justice and 

:he Administration of Justice, President Johnson's commission 

:hat resulted in the momentus report in 1967 and just this past 

'ear I served as a member of the Commission on Criminal justice 

ippointed by this President which has just made its report and 

.ts findings will be out next month in which we have tried to 

ook at the correctional system. My responsibility was primarily 

lot in that area but the whole criminal justice system. Two 

>ther things and then I will go on to my comments. I have had 

i wonderful opportunity in the last two years in that I have 

:ravelled for the United States at the expense of my foundation 

.ooking at 106 new prisons in great depth, 106 new prisons in 

!6 different states spending two, three, four days in each of 

:hem and as a result of that experience and as a result of the 

!8 years I have spent in the correctional field, I have just 

written a book which will be published next month but an ad-

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle



65-, 

vanced publication copy of which I have just given to your 

chairman and I'd be glad to send any of the rest of you a copy 

if you should want it if you would just write to me in my 

office. It won't be out, however, for another two or three 

weeks or a month and another thing I want to say is that I 

serve currently on the Governor's Justice Commission of the 

Commonwealth and that is the commission, as you know, which 

dispenses LEM money in Pennsylvania including LEAA monies for 

improvement and corrections. 

Now, I didn't come here today with any prepared statement. 

Most of what I would say has come out of a lifetime of thinking 

about these things, a lifetime in which my mind has been 

changed as I have seen need of change. The only notes I have 

brought with me, the only notes I have, are really some of the 

very intelligent questions that you gentlemen asked and I 

jotted some of them down and I might, a little bit later if 

you will indulge me, give you some of my thoughts about some 

of the questions you have asked people who have appeared prior 

to my appearance here. 

On the matter of the indeterminant sentence and that's 

essentially what this bill is, House Bill 479, I have had chang

ing ides over the years. I was one of the strongest advocates 

of an indeterminant sentence a few years ago. I helped to deve op 
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an indeterminant sentence in several of the New Jersey insti

tutions including the one I was the deputy warden. In Mew 

Jersey we passed a law which provided for a law almost identical 

to that provided for in House Bill 479 for the intermediate 

institutions. The" intermediate Institutions were those insti

tutions in New Jersey, three of them as a matter of fact, which 

served the offender group between 16 and 30. These were callec 

institutions for young adults and we created an indeterminant 

sentence law for those institutions because we believed that 

youthful offenders, the basic premise for institutionalization 

should be rehabilitation and, therefore, the basic premise for 

release should be readiness for release and the only way you 

could fit these two things together was to have an indeterminart 

sentence which permitted release when "the man was ready." I 

sat as the principal paroling authority for 11 years in that 

kind of a sentence, a principal paroling authority in that it 

was we, a committee of five of us, which I chaired, who had to 

review progress. We established programs for men just as your 

bill requires, pursued their progress and the accomplishment of 

those programs, reviewed them six months later and six months 

later and six months later and determined whether or not the 

man had met the goals established for him and determined his 

release on this indeterminant basis. In retrospect, I find 
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;ind of experience for me. That fact, that It was an unrewarding 

experience is not something that you people should be concerned 

ibout except for a couple things. We had good people running 

>ur institutions. We had more professional staff than I think 

rou can hope to have in Pennsylvania in institutions for the 

text millenium because our institutions, for some strange reason, 

re were able to convince the legislature to give us pretty much 

rhat we needed. We had two full time psychiatrists, we had 

seven psychologists, we had seven psychiatric social workers 

rith master's degrees. We had any number of counselors. Our 

caseloads were small. We had lots of teachers and we had what 

ras considered to be the most modern institution in the country. 

'eople came from all over the world. In fact, CBS did an hour 

•rogram and it was very famous and won an Emmy award for our 

.nstitution because we were doing such exciting things but out 

ise of the indeterminant sentence, even in those really benevolent, 

lays, was a very destructive experience not only to us but to 

he inmates, especially to the inmates, because as Judge Conaboy 

minted out there is no uncertainty that so destroys men as 

he uncertainty of time, when you don't know when or what to-

lorrow has, what the future will be and when there is no know-

edge as to when the end of that time is. One crumbles in all 

orts of ways, psychologically, emotionally, and every other 
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»ay. You to break up and the manifestations of that 

breakup a and not the least manifestation of the break

up is the went of great hostility and hostility which I 

reel qui- tent resulted in post-institutional behavior 

;hat was caused by the trauma of the indeterminancy 

>f the in mal sentence. 

Th"-' other reasons why I found the experience to be 

>ne of ex- lary pain for me and that was that we used the 

Lndetermii itence to control behavior, to control behavior 

.n all sor unworthy ways. It was as if to say you do as 

;e say. i big brothers, big daddies, in the most pro-

lounced w i do as we say or else you will never go home. 

?his is a e control that people have over other people 

ind it's t ol that very few people — I think it was Lord 

icton who Dwer corrupts and absolute power corrupts 

ibsoluto- i you have absolute power over the time a man 

serves i- - >ment, it's an absolute corrupting thing for 

;hose pc have to implement it and for us it was corrupting 

;o us ar destructive to the man we tried to control 

>ecause t as a method in the clockwork orange way 

;o chan{\ >r without any idea at all as to whether the 

;hange i' >r that we were asking for really would result 

.n differ vior when the man got outside on the street. 
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111 of this is so experimental. The whole matter of what cause* i 

luman behavior, what causes crime, is all so uncertain that we 

*ere using all sorts of untested theories and then using the 

lynamics of time to enforce these theories on the people. It 

fas control in the most, I think, sinister way. 

Now, I know this bill was not written in sinistry. I 

enow the bill was written in really the opposite of sinistrism 

,who 
md I know many of the men/introduced the bill, and some of 

;hem are the men I most warmly respect in the House of Represen

tatives. I would only say that — and one thing I woiM add to 

:hat -- in Mr. Irvis1 eloquent defense of this bill in the last 

louse is something I consider to be one of the great things that 

fas ever made on the floor of the House of Representatives of 

;his Commonwealth but in spite of the eloquence and in spite of 

;he good intent, I still think that we cannot give the kind of 

>ower of indeterminancy to any group of men however good they 

ire. That's essentially my felling about it. I won't belabor 

Lt anymore. I will leave it go but I would like to say that ttii 

las come to me not easily because it's almost a 180 degree turn 

ror me, but it's not something that has just come to me- apparent

ly because other people, good people, people who at one time 

>r another also believed the indeterminant sentence was the 

mswer to this thing, have come to it and I have brought three 
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>r four things along that I would like to leave with you. I'm 

lot going to read them except maybe half a paragraph in the 

Lmerican Criminal Law Review, the most recent issue. There is 

i report of a symposium on sentencing and corrections with some 

rery distinguished people. This is published by the American 

Jar Association, as you know, and in it is an extraordinarily 

'ine article on the subject by the first president of the bar of 

ihe District of Columbia. He was asked to look into the indetei-

linant sentence as it operated in the Pawtucett (phonetic) Insti

tution in Maryland. I don't know whether you are familiar with 

.t or not but this institution in Maryland is an institution 

;hat runs exclusively in indeterminant sentence and one in which 

;hey have seven psychiatrists and so forth. It was written up 

tot so long ago in the New York Times as the clockwork orange 

.nstitution in the United States, one of the most highly staffec 

.nstibitions. If ever there was a place where the indeterminant 

ientence should work, that's it. The per capita cost in that 

•lace, the per capita cost per year per inmate is something like 

14,000. In our institutions in Pennsylvania they are about 

12,100 or something like that. You can see that they had the 

taff, everything else, that anyhow after the distinguished 

(resident of the bar of the District of Columbia, not a correct-

.onal man but a man who went there on an assignment and looked 
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/tthe use of the indeterminant sentence, wrote it up in this 

;hing and his last sentence or two I would like to read to you 

,nd that is this, "Of one point I am reasonably certain, the 

.ndeterminant sentence is self-defeating as a rehabilitative 

levice. Only by the use of the determinant sentence can any 

reatment stand a chance of success for until an inmate knows 

'or certain that he will be released at the very latest on a 

tarticular known date, he will remain outside the purview of 

leaningful rehabilitation. He may play the game," and we have 

.11 talked about this, "to the point where the authorities are 

llling to take a chance on his freedom but from the psychia-

ric standpoint he will be neither cured nor rehabilitated. 

,s soon as society faces the fact, the more quickly it can move 

m to solving the real problem of why these men had to be 

.nstitutionalized in the first place, the better. It's time 

hat we stopped all of this. It is a sham. It is a sham be-

:ause it's based on one premise and that's the premise, the 

iffectiveness of rehabilitation, the effectiveness of the hope 

»f rehabilitation in a criminal institution," and, gentlemen, 

s one who has spent much of his life worrying about this and 

;iving much of the best energies of his life to trying to have 

ehabCLitation work in a correctional institution, I can only 

•eport to you that rehabilitation in correctional institutions 
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Ls a myth. It's a myth. An indeterminant sentence bill is . 

>ased upon the fact that rehabilitation will work and it will 

lot work in correctional institutions. There are too many 

jounter pressures that make it impossible to work and so it's a 

sentence based on a myth in my opinion. 

Then, and I would like to call to your attention — I'm 

joing to leave these all with you. There is a little book that 

las just come out by Federal Judge Frankel, Marvin Frankel. It's 

sailed Criminal Sentences, out in the last month. It's a 

>rilliant little book and it's really written for legislators. 

Jo, I would suggest that maybe you might buy it, but he has 

rritten a chapter on the indeterminant sentence and I would like 

;o read to you just the last half a paragraph of his chapter 

>n the indeterminant sentence. "Subject then to more wisdom 

.ater let me reiterate my basic thoughts about indeterminant 

sentences. They are unusual evils and unwarranted but they 

ty be suitable upon detailed showing in a specific case in-

rolving the demonstrated need for incapacitation." Now, what 

le is saying, when you identify a person as such a dangerous 

>erson that you really want to incapacitate him, sequester 

dm, take him out of circulation for a long long time, inde-

;erminant sentence may then have effectiveness because you can 

.eave him there for ten years, twenty years, thirty years, not 
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or punishment, not for rehabilitation but just for the protec-

:ion of society. He says in there it might have validity there 

nd that is the only place he sees that it does but then he 

oes on to say, "otherwise and for the great majority of cases 

entences ought to be stated with maximum certainty based almost 

ntirely on factors known on the day of sentencing and determined 

ith greatest approach we can make to objectivity, equality 

nd impersonal evaluation of relevant quality of both the 

riminal and the crime." 

And then, and I'm not going to read anything out of this, 

:'m just going to leave it here with you. Last December a 

ery distinguished group of 40 or 50 people including Represen-

i W2LS 

:ative Meister who at that particular time/a member of the 

enitentnry committee of the House of Representatives and heads 

if big corporations and heads of labor movements and distin-

wished professors and correctional administrators were brought 

:ogether up at the Arden House at the expense of the American 

ssembly and for four days we discussed -- I happened to be 

nvited. I don't know why and nobody knows why that group gets 

ailed together but I was invited and we discussed for four days 

ome of the implications of corrections today and where we ought 

:o be going. These were presidents of universities and every-

:hing and the thing that was almost unamimous at the end of 
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] / __ J: 

those four days and this was not dominated by any doctrinaire.— 

people at all but was that indeterminant sentsnce was something 

that we had to move away from and there are some of the reasons 

Eor that in there. 

And then, because this one is by a lawyer and this was 

by a judge and this is by a cross-section of people. Here is 

something that has just been turned out by the Presbyterians. 

They appointed a commission in this past year to present to 

their general assembly, I think they call it, at their meeting 

a report on corrections and the commission they brought together 

was a fairly good group of people, college — theologians, 

correctional people, leaders in the church and so forth and 

they had prepared a very interestingly succinct piece of work. 

I think one of the best short statements on corrections I have 

read and it's been approved by the Presbyterian Church but they 

address themselves to one point, among many points, but one of 

them is indeterminant sentence and without reading it to you, 

it's only a paragraph but I won't read it to you. They oppose 

it. That generally are my views on the subject. I will be 

glad to answer your questions if I can. 

CHAIRMAN SCIRICA: Thank you veiy much. You spoke 

of the eloquence of Mr. Irvis* last year. I remembar listening 

to you once and in which you eloquently gave the reasons why 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle



75 

rou felt that rehabilitation within the walls of an institution 

ras a myth and I wonder if you could share some of those 

:houghts? 

MR. NAGEL; I didn't know you were going to ask me 

:hat. Last night I gave a speech in Montgomery County, a key-

lote speech and I just pulled out what I gave last night. The 

>nly time I give prepared speeches is when somebody calls it 

i keynote speech. I think then you have to leave something with 

:he people so anyhow -- and part of it may have been similar 

:o what I have said. If you will excuse me, I would just like 

:o read a page or two from this speech as to why I don't think 

Institutional treatment works. I said in a presentation limited 

:o these ten minutes it is impossible to explain all of the 

lany reasons why I think — I don't want to go back that far. 

I worked for many years in what was regarded as one of 

:he most progressive correctional institutions in the country. 

Te were pioneers in the development of several treatment techni-

lues which were, at the time of my employment there, considered 

'ery, very advanced. 

We went far and wide to recruit eager and competent 

>sychiatrists, psychologists, social caseworkers, teachers, 

tnd other skilled people; and they worked with imagination and 

levotion. We developed an institution staff with a high morale, 
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great sense of purpose, and flexible approach to the treat-

ent of crime and delinquency. 

In spite of all our efforts during those exciting years, 

e did not appreciably change the recidivist rate. Though 

taff efforts and programs multiplied during the period, our 

uccess rate did not change at all. We had a more humane 

nstitution, a more responsive institution, a more caring one 

- and all that made it worthwhile — but we did not have a 

ore successful one in terms of reduced recidivism. 

Our experience was not unique. Careful researchers, in-

luding Wolfgang at Penn have reported that few, if any, 

orrectional institutions have noticeably affected the recidivist 

ate. Martinson, in fact, reviewed 231 accepted studies of 

orrectional treatment published since 19^5* The evidence from 

hat survey indicates that the present array of correctional 

reatments have no appreciable effect — positive or negative — 

n the rates of recidivism. 

Many serious scholars have tried to understand why insti-

utionalization seems not to work. Haines, in 19^8* found the 

nmate community to be distinctly antisocial and that it worked 

gainst the goals of the larger society and thereby against the 

ehabilitation efforts. Rhymer, even earlier, noted that inmates 

cquire status in terms of that anti-authority reaction to the 
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rison population and that therefore the behavior of the convicts 

s determined by convicts themselves. Clemmor observed that the 

risoners, through assimilation and accxcituraction, take on the 

elinquent values, norms, customs, and general culture of the 

enitentary. McCorkle and Corm conclude that the prison repre-

ents, in fact, the ultimate Jin social rejection and that 

ts inmates develop increased antisocial values in order to 

reject the rejectors". Other serious investigators — Sites, 

offman, Cloward, Scrad — have noted that prison subcultures 

ork powerfully to subvert even the most conscientious treatment 

fforts. 

Gaylen, Webber, and others have noted another phenomenon 

hat contributes to the failure of the prison and to many 

nstitutions for use. In these places, large numbers of human 

eings are placed in a closed society - in which the many have 

o be controlled by the few officials. This creates special 

ounterproductive pressures. 

In the outside society, unity and a sense of community 

ontribute to personal growth. In the society of prisoners, 

nity and community must be discouraged lest the many overwhelm 

he few. In the world outside, leadership is an ultimate 

irtue. In the world inside, leadership must be identified, 

solated, and blunted. In the competitiveness of everyday liv-

i 
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ng, assertiveness is a characteristic to be encouraged. In 

he reality of the prison, assertiveness is equated with aggress-

on, and repressed. Other qualities considered good on the 

utside — self confidence, pride, individuality — are eroded 

y the prison experience into self doubts, of secretiveness 

nd lethargy. In short, individuality is gone and the spirit 

f man is broken into the spiritlessness of obedience. 

Essentially the reason why institutions don't work in my 

pinion. 

CHAIRMAN JSCIRI'CA': NOW I would like to move on to 

hat your recommendations would be — 

MR. NAGEL: As far as sentences are concerned, as 

ar as recommendations on correctional systems are concerned, 

on't ask me that question because you people won't go home 

ntil next month and that's not fair. In regard to the specifics 

f this bill, I think we ought to have — I disagree thit our 

entences are not long enough. I disagree with the District 

ttorney of Philadelphia. Our sentences are longer than any 

tvilized country in the world. One of the reasons why our 

nstitutions have been so totally unsuccessful is because after 

very short period of time of institutionalization, erosion 

ets in, and pretty soon a person is not able to make it in 

:he world)so the longer a man is in an institution, every study 
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:hat has been made shows Chat the longer a man is in the 

institution, the more certain he is to recidivate, the more 

:ertain he is to — and so from the point of view of those 

iccasional persons that have to be separated because of their 

sxtraordinary dangerousness to society, they should be sen-

:enced to an indeterminant sentence, perhaps with no idea of 

ehabilitation. Dnn't tell them that marlarky. Just tell him 

!od damit we can't trust you. We can't allow you to live on 

:he street and you have to be taken out of the world, just 

ike they used to send them to Australia or wherever. We have 

:o talk in those terms. That's relatively few people. I 

ihouldn't have said that. My wife is an Australian and every 

:ime I say that — well, anyhow -- so for those individuals 

rho we are absolutely certain, and this is a difficult thing 

ind a thing that I feel very frightened about. Who is to 

lecide who, but there are certain things in behavior and parti-

:ularly repetition of types of behavior that can lead up to a 

fairly certain assumption that this guy is dangerous and is goiig 

:o be dangerous and that kind of a person I think we ought to 

lave a long and indeterminant sentence for. For the great 

lumber of offenders, a great number of offenders, we ought to 

lave a short sure sentence, a short sure sentence. The thing 

:hat has, for example, done • more to stop drunken driving in 
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«eden is the fact that if you are arrested for drunken driving 

ti Sweden period, I don't care if you are the President, the 

rime minister or- right off skid: row you have 90 days. You have 

3 days, that's all. Not rehabilitation. It's absolutely sure 

DU are going to get it. Short sure sentences for most offen-

srs. For others I think that we should have this in between 

coup, not the minor offenses, not the minor ones for which you 

sed a short sure one and not the very dangerous ones where 

DU should have an indeterminant or great length; in between 

tiat you should have a sentence with a minimum and a maximum 

n my mind. The minimum expressing the community's views and 

spressed by the judge at the time of the sentence. This is 

Dmething that a man can expect as his punishment for that which 

s did. The minimum it seems to me should be flexible. In 

bis respect, let me say that a man is paroled' at his minimum. 

he parole board doesn't even have to act. There is an assump-

lon that you would be paroled at your minimum. Now, the 

ssumption is you will be heard at your minimum and maybe 

aroled. The minimum should carry an absolute guarantee of 

arole unless the parole board acts negatively. In other words, 

hey have to say no, you can't go. The way it is now, at the 

inimum they say yes you can go. It should be just the oppo-

ite. The assumption is that he is going to go unless there is 

i 

l 
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Dmething that is in the record, something that develops about 

tie pathology of the man, the dangerousness of the man, or 

Dmething of that sort that leads an independent-parole board 

o say this guy is dangerous, we ought to hold it. That would 

e the first thing, that the minimum should be guaranteed re-

ease. He knows where the end of the tunnel is. The other thing 

s that the minimum is in effect established by the judge as his 

sst judgment at the moment of sentence as to when this guy, 

ased on all of these things, but anybody that works in an 

nstitution as long as I have knows that in the course of a year 

r two or three, remarkable changes do happen, contriteness, 

tiatever, remarkable changes happen and when this happens, in 

y mind, the parole board should be able to parole prior to the 

inimum. So, you have a certain degree of flexibility but the 

resumption would be that the mi.nimum is what you are going to 

erve. I don't think you have minimums in 20 to 40 years unless 

or those persons that you are thinking about in quarantine. 

hat's my thinking about sentence. 

Somebody asked somebody how they feel about consolidation 

f the Board of parole and the Bureau of Corrections. When I 

as in the Governor's office, the one thing I couldn't help but 

otice throughout the Commonwealth and that was this, that 

ragmentation is what you have most of in this place. If I re-
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iember at that particular time there were 89 different agencies 

n state government that dealt with the problems of crim and 

lelinquency, 89 different agencies. I tried. I won't try to 

ell you the bureaucratic problems in trying to get them to 

iventalk to each other. But anyhow, these particular agencies 

ave different philosophies, different vested interests. They 

ave interpersonal jealousy. You don't know where you are. 

n one part of the system you are with people that want to help 

ou. In another part of the system you are with people who want 

:o cut you to death. You have to have some better thing than 

:hat kind of fragmentation that there is. It seems to me that 

e have to have a department level, department of corrections, 

nd then it should have responsibility for the function of the 

>arole board. As we now have it, the parole board has two 

iunctions, as you all know. One function of the parole board 

.s determined when a man is released. That's the quasi^judicial 

unction, that should remain independent of the commissioner of 

:orrections or of the secretary of corrections or whatever you 

lall it. Then, there is another function and that is the 

supervision of a man while he is on parole or the supervision 

>f a man while he is on probation because now it's a board of 

probation and parole. That's a correctional function and that 

should be part of a correctional establishment. That should 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle



8 3 

>e — in other words, the correctional establishment should 

Include the institutionalization and all of the alternatives 

to the institutionalization and probation and parole are 

alternatives to institutionalization. So, I do believe that 

Ln a unified correctional system in which there is an indepen

dent parole board that serves only the quasi-judicial function. 

CHAIRMAN SCIRICA:: Excuse me, but the parole and 

probation services should not be under the administration of 

the Board of Probation and Parole? 

MR. NAGEL: In my mind boards should never be ', 

administrative agencies. It's the poorest kind of an administr

ation there is, to be administered by a board. There has to 

>e unified responsibility. That's one of the problems in the 

state, one of the reasons we don't operate well in terms of 

:orrections in my mind is that we can always pin the blame on 

somebody else and I want to just tell what I mean by this. We 

lave probation departments, 100 probation departments in this 

state, about 67 juvenile probatin departments, 67 adult pro-

>ation departments and about 40 or something or 30 something 

juvenile probation departments. Juvenile probation departments -

md then we have juvenile institutions that are run by the 

joard, the state Department of Welfare, and we have juvenile 

Institutions that are run by private agencies. We have juvenile 
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.nstitutions that are run by county commissioners . Then, we 

tave adult institutions that are run by our Bureau of Correc-

:ions and we have" a paroling authority. There is a whole 

cattering of them. The result is that if anybody fails, you 

:an always find a scapegoat, the guy that didn't make it be-

ause the probation officer wasn't any good. The parole officer 

an say they didn't do anything for him in the correctional 

.nstitution. The parole officer can say -- the correctional 

.nstitution can say when the guy comes back, well parole failed 

dm. They didn't supervise him. They didn't help him. They 

lidn't do whatever — nobody is responsible for the whole man 

luring the whole process of his criminal career. So, the 

•esult is a series of scapegoats. I have heard it and heard 

.t. Boy, I used to sit around and Paul Q&tmertand Prs*-sy used 

:o scream at each other at meetings and in private blaming 

sach other for all of the troubles in the correctional institu-

:ions and so forth. Somebody has to be the 'fall guy. Somebody 

las to be the guy who you as legislators can put your finger 

>n and say dammit, you have to do something about correcting 

>eople in the Commonwealth and the whole responsibility falls 

>n him and then he can put it together in a way that makes 

tense. Does that answer the question? 

CHAIRMAN SCIRICA: Yes. We are not going to let you 
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;et away that easy. I don't know when we are going to get you 

ip here again. Arlen Specter mentioned a proposal that the 

egislature passed some years ago to create a new correctional 

acility to serve the Philadelphia area. I would be very 

nterested in hearing your comments on that. 

MR. NAGEL: I might tell you that my foundation was 

:he foundation that did all of the staff work for that. We 

pent $212,000 for the Commonwealth of Pennsylvania at that 

:ii.e studying the needs of corrections in Philadelphia, develop-

.ng, doing a feasibility study, and then developing the blue-

»rints for that institution. We donated that to the Common-

'ealth of Pennsylvania. So, we were for it. We are agin it 

LOW. We are agin it for different reasons. The reasons we are 

gin it right now is that is this, that we are convinced that 

>e must not spend anymore money on building institutions, no 

tore money for building institutions at least for this decade, 

it least for this decade. First of all, they are terribly 

sxpensive, terribly expensive to build. The latest institution, 

>y the way, that was just built in Ohio, just opened last month, 

:ost $62,000 per bed, $62,000 per bed. When you are talking 

tbout building new institutions, you are talking about alot of 

loney. We think that for the immediate future we have to spend 

the 
ivery penny we can in /criminal justice field for speeding up the 
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ourt procedures, providing the prosecution and the defense 

lanpower to get the job done quickly because this waiting six 

lonths, waiting a year and so forth is just so ridiculous and 

o destructive to the cfefcerrerit-effect of the penal code that we 

tave to spend money on that. We have to spend money developing 

lternatives. We have to spend money on beefing up the parole 

taff, beefing up our probation staff, beefing our community 

lternatives including a whole series of things that I have 

;een around the country that are really exciting that are being 

lone in other states, states much more benighted than this 

tate. South Carolina — I think South Carolina — that would 

ust make — delightfully exciting stuff that is going on there, 

me of the poorest states in the country but the one reason 

:hey are doing this is because they are so poor that they can't 

ifford to build institutions and so forth. They have to develop 

:heaper things. We really have seen exciting things. I think 

luring the next ten years we cannot spend our money on building 

lew institutions. It's an illusion to protection. It's an 

.llusion to protection. There is no protection to society at 

til. Our forebearers invented the prison. I guess you know 

:hat, right here in Pennsylvania. Bishop White and Benjamin 

tush and Benjamin Franklin and some of these other people down 

Ln Philadelphia decided you couldn't cut off hands anymore and 
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rou cou ldn ' t cut off tongues and you cou ldn ' t c a s t r a t e people 

ind burn out eyes and you had to do something more humane and 

:he more humane thing was the development of the penitentiary 

tnd the ul t imate of i t was Eastern S ta te Penitentiary the most 

expensive bui ld ing tha t had been b u i l t in the United S ta tes up 

:o tha t time. That was the Taj Mahal to prove tha t t h i s was 

;oing to/trie way tha t we were going to solve the problem. I t 

lever worked. Now, in th i s same Commonwealth i t seems to me 

:he same l e g i s l a t i o n , the successes of those people, have to 

:ind a s u b s t i t u t e for the penitentiary which has become j u s t as 

les t ruc t ive and unciv i l ized as the things we used to do back 

.n 1787. So, I don ' t go for bui ld ing tha t i n s t i t u t i o n now. I 

/ould disagree with Mr. Specter on t h a t . That comes only a f t e r 

re spent $267,000 or something l i ke t ha t to ge t i t b u i l t . 

CHAIRMAN SOIRIUA*: Are there any quest ions of Mr. 

lagel? 

REPRESENTATIVE MEYERS: I have one, Mr. Chairman. 

Ir. Nagel, I ' d l i ke to ask you the same question I asked Mr. 

Specter. Due to the f ac t t ha t you have experience in the s t a t e 

>f New Je r sey , do you think tha t t h e i r reduct ion for work i s a 

rood ru le? 

MR. NAGEL: Well, I operated with t h a t and I had 

10 objections to i t a t a l l . I have no object ions to the idea 
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£ the man works, he earns time off. There are a couple of 

bjections that are not fundamental but are in the reality of 

he situation and those things that are in the reality of the 

ituation are that we don't have *?ork in our correctional 

nstitutions. We don't have work in our correctional institut

ions. You may find on the work board of any correctional 

restitution, let's say they have 900 men there and you will 

ee 900 men assigned to work. The work is an hour in the morning; 

aking a mop down the center of the corridor. That's their 

ork. Our correctional institutions, because of things that 

he legislature did a few years ago that were understandable, 

uring the depression, people couldn't get work and prison 

ndustry, the stuff that was made in prisons which were sold 

n the open market prior to that helped to add to the unemploy-

ent in this great nation and so legislatures all over the 

ountry passed lesiglation that restricted the use of prison 

abor to state 'usage purposes and since then our prison in-

ustry has been a farce. We work with — I suppose in any 

nstitution in Pennsylvania, if you have 30 percent of the 

eople working productively, that's more than — in my institu-

ions if I really wanted to tell you how many were working pro** 

uctively I couldn't tell you more than 40 percent. Now, what 

e have to do, as long as you are asking me, what we really have 
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;o do -- this nation believes in the free enterprise system 

nd we have to bring the free enterprise system into the prison. 

'hat means that we would have to contract for example with RCA 

ir Aluminum Corporation of American or something else like that 

:o run an industry that produces stuff that is need in the 
> 

rorld. There are so many damn many deficiencies when you know 

:here are people in this country who have no heating systems 

nd people who have no furniture. When I was in the Governor's 

iffice one day, I will never forget, I spent two days just 

aIking into homes in the northern part of Philadelphia with 

iot a bit of furniture in them, not even beds, not even blankets 

,11 of the stuff we need in this world and we have men who can 

roduce it in prison doing nothing and I think what we have to 

o is bring private enterprise in on a contract basis. Men 

ork for salaries. Part of their salary will go to paying their 

oard, part of their salary goes to supporting their wives or 

:heir families or their children, and part of their salary goes 

:o recompense their victims. You can only do that when you are 

inly producing real things that are needed in a real world in

stead of the make believe kind of stuff we do in our prisons. 

REPRESENTATIVE MEYERS: How about raising beef? 

MR. NAGEL: Yes, raising beef is not bad. By the 

ray, that's one thing that prisons did very successfully. We 
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re getting away from it a little bit. There are prisons out 

n Texas and Montana and so forth that have ranches of ten or 

;welve thousand acres. That's what they do. 

REPRESENTATIVE MEYER: Thank you. 

CHAIRMAN SCIBICA: At our last hearing , we had a 

[r. Stanley tay who is the regional director for community 

ireatment services in the federal bureau of prisons and we asked 

lim some questions about work programs within the institutions 

nd he indicated that it was extremely difficult under the best 

if conditions because the inmates had to be counted. They had 

ither things they had to go to and he said we only get four 

lours of productive work a day and then when they tried to 

>ring in procedures that would enable them to manufacture useful 

•roducts, they ran into problems with the unions and the manu

facturers too which claimed they rare being undersold. 

MR. NAGEL: I think that is partly right but if I 

:elt- that all of the needs of our people in this country were 

»eing met, I would say ok, we should keep the prisoners out of 

;he labor market and let industry solve it but so many of our 

leeds are not being met. It's intolerable that so many thou

sands of men are sitting around idle. I don't buy that. The 

>ther two arguments that he brings up are very right. They 

rount them in the morning. They count them at night. They take 
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hem out of their place and send them back to the housing units 

nd count them at eleven o'clock in the morning. They count 

hem at one o'clock and they count them at four o'clock because 

hey are so darn scared to death that some son of a gun is going 

:o get over the wall and the wall is going to crumblet) So — 

ecause the only thing we look at, the only thing that we hold 

he warden responsible for — we don't hold the warden respons- .. 

ble for how much destruction is brought upon the inmates there. 

te don't hold the warden accountable for how much the --

e don't hold the warden accountable for the fact that the guy 

ommits a rape two minutes after he is out of jail. The only 

:hmg we hold the warden responsible for is the guy who escapes 

nd we make that such — it becomes such an absolute, it becomes 

n obsession with the guy and so they are counting guys every 

:ifteen minutes and to move from here to here you have to have 

i pass and all that sort of stuff. That's not all necessary. 

!hat's not all necessary. If you develop adequate perimeter 

lecurity and if you develop alert checkpoints throughout the 

.nstitution so that men can't flip down cellar stairways and 

•ape another guy and all that sort of stuff. If you develop 

:he kind of security, the movement within an institution can be 

:ree and then you don't have to have counts every five minutes 

md I know because I ran that kind of a prison but most insti-
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;utions are not run that way and so we do spend — and he is 

entirely right. The federal bureau is the one place that you 

:ould have all of the industry if you wanted because the need 

)f the federal establishment, the Army, the Navy, the Marine 

torps, my God, just to buy file cabinets for the federal estab-

.ishment — they have 81,000 square feet just to take care of 

:he Watergate stuff and all that sort of stuff. Just to build 

:ile cabinets for that could keep a prison busy forever. I'm 

tot trying to be funny. So, the federal establishment does have 

>ienty of work for prisoners. They can keep prisoners busy. 

Chat's the only one I know in the country that keeps prisoners 

>usy and they don't keep prisoners as busy as they could for 

some of the reasons that that guy pointed out to you, because 

)f their preoccupation with the control and all of this. 

REPRESENTATIVE RHODES: You said that your committee, 

four foundation, originally was in support of the new penitent-

iry in the Commonwealth but now is opposed to it and that 

Pennsylvania as the inventor of the penitentiary ought to submit 

>oth alternatives and ought to put out funds for that. What 

io we do in the interim? I mean the problem is like the reality 

}f transition time, assuming that we did make the decision which 

jy no means I think this House of Representatives is going to 

nake that decision to come up with that alternative, but in the 
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leantime, you have the kind of conditions have have at Graterford 

.nd at Pittsburgh. I know Pittsburgh better and,'it's an an

ient facility, and the place stinks like an outhouse and you 

lave these cell blocks. You are not going to put all of those 

ieople on community release in the meantime and you are not 

;oing to have them out on furloughs because there is so much 

loopla about that. What are you going to do with that 1,600 

ieople? 

MR. NAGEL: Let me just give you one or two for 

nstances, okay? I will go back to South Carolina again but 

'. could take other states. South Carolina had the worst two 

>risons in the country, the Central Prison in Columbia — when 

ou look at Western, you think of Western as a country club 

:ompared to the old Certral Prison in Columbia, an intolerable — 

lot that Western isn't. I don't want you to think that I think 

hat it is good. Then, they had one other prison that was 

.lmost as bad, but a little bit better but they couldn't afford 

o build a new institution. They just couldn't. That's all 

here was to it and yet they were coming at at the seams. 

ly the way, our prisoners are not coming out at the seams. 

'hat's the one thing we have in Pennsylvania at this particular 

loment, no crowding up. We are only operating at about 72 per-

ent capacity or something like that but they were at 110 capacity 
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>r 140 capacity in an intolerable situation as far as the 

nstitution was concerned, just the architecture. So, what 

ould they do? They didn't know what to do. Well, the passed 

prerelease program. I want to tell you about what a prereleaa 

•rogram is in South Carolina. They purchased in seven parts 

>£ South Carolina nondescript sorts of buildings, one of them 

as a former Food Fair store, Safeway stores, some pretty big 

tore. Another one happened to have been an old woman's prison 

:hat had been closed up. It was located right in the center 

if Greenville. They purchased seven of these places and a few 

ears before a man was eligible for parole he was given -- he 

as made eligible for prerelease program. So, he would be 

ent to one of these community based correctional centers that 

:ost practically nothing to build. I don't think any of them 

osttrore than a 100,000 in South Carolina. There he lived. 

[e took courses at night and so forth but in the daytime he was 

:aken in a bus and I'm not talking about the way we do it in 

'ennsylvania. Pennsylvania, we probably have 90 people involved 

.n this kind of a prerelease program. They had a 100 in each 

me of these seven institutions. That's 700 men. Seven hun-

Ired men would work in KCA. They would work in whatever the 

corporation was. Now, the funny thing about it was there were 

:wo things that made it remarkable. First of all, there was 
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;hat horrible wall, you know, the guy had just come from that 

te could go back * in two minutes if he fouled up, That made him 

lor some strange reason very glad to be in this prerelease center 

rery very glad, to be in that prerelease center. Second of all, 

le got paid. He got paid the going rate, the union rate for 

:he job he did. That meant he had money in his pocket. One 

;uy said to me do you know the worst thing that has happened to 

le in the 12 years I have been in prison, Mr. Nagel, and I 

said what was the worst thing and he said it was the first day 

:hey gave me a paycheck down at Stockleys. That's where he was 

forking, and I had to come home and bring that paycheck back 

:o the halfway house. All I wanted to do was go get drunk but 

le brought it back. They deposited it in his account. They 

jave him ten bucks for his carfare money and lunch money and 

so forth. They sent so much off to his wife. They put the 

rest in a prerelease fund. The remarkable filing about it was 

:hat the average amount of money that men who are released from 

Jouth Carolina prisons have in their pocket is $1100. Now, 

inybodyvho has worked in a correctional institution knows — 

Ln my institution, the most a man could have on release was 

>50 unless his family had money. You can't make it. About 70 

jercent of failure starts in the first three months. Did you 

enow that 70 percent of failure starts in the first three 
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nonths? You go out. You can't get a job. You can't get a 

place to live. You don't have any money to put down in advance 

Cor your place to live and you don't get paid for two weeks 

jven if you get a job right away and so forth . You have no 

noney. The average guy who goes out of South Carolina prisons 

las $1100 in his pocket. The ffeeidivist rate has gone way way 

3own. There have been no particular problems in regard — they 

3o have a couple reservations about the way our furlough program 

suffered a bit. It was not a bad idea. It was a good idea. 

tt suffered because we didn't really work out what were the 

political and everything else problems of it before we insti

tuted it. What they did is they did work out these kinds of 

things and what kind of guys to allow. If a guy is raped, he 

doesn't go out in this kind of program. I don't care hew good 

le is. We are going to sacrifice him for a program for 700 

ather people and they were very careful in deciding who couldn't 

go out. That's the one thing in the country where the recidivisi 

rate is going way down because they have developed a program 

that was so less expensive and so much more productive and so 

tiuch more humane than that which we have. That's one of the 

answers. There are others too. Read my book. 

REPRESENTATIVE RHODES: I have two more questions, 

sir. How do you react to the provision in the good time bill 
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hich has to do with establishing a minimum point for lifers 

o be considered? How do you feel about that? 

MR. NAGEL: I don't know. 

REPRESENTATIVE RHODES: Testimony has been pretty 

niversal. 

MR. NAGEL: I think the one question you asked to 

he district attorney, I think it was you who asked it, had to 

o with wasn't it true that lifers, generally speaking, were 

he best inmates. The statistics do show and, by the way , there 

as been a very careful study made of this, that the best 

arole risks in the country as a whole have been murderers, 

irst degree lifers, but I have to answer too and like the 

istrict attorney because there are two kinds of lifers. There 

s a lifer in which Wiling is really a part of what you might 

all a circumstantial thing, the typical man and wife problems, 

oyfriend girlfriend problems. There are alot of them in many 

tates that get life and they are not the delinquent kind of 

eople. They really, if it weren't for the fact that you have 

o set an example, you just can't condone killing, you can*t 

et away with murder, you have to put them away or something 

or awhile but that guy, as soon as the excitement of his being 

ent away and as soon as the neighborhood is coo led down a 

ittle bit, he is a good parole risk. Then, there is the other 
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ind of guy, the guy that is part of a really — the kind of 

uy who has pathological needs to kill. We have those kinds of-

eople in this world and so forth. I agree with Mr. Specter in 

egards to you have to classify lifers according to their be-

avior and not just according to their offense. 

REPRESENTATIVE RHODES: The reason I ask that 

uestion was leading to this question. How would the comments 

ade fit in with your recommendation that the onus should be 

hifted on minimum sentences from the parole board, putting 

he onus on the prisoner? 

MR. NAGEL: What you are actually doing in this bill 

s -- up until now we have had a minimum and a maximum sentence 

n everything except murder or except first degree murder, life. 

ow, what you are doing is taking the minimum out on everything 

xcept murder and you are moving murder to a minimum and a 

aximum because now what you are saying is murder is really 15 

ears to life. I think 15 years is long enough for anything. 

think it's a relatively few people who have to be kept over 

5 years. I would almost rather leave it without even the 15 

ears. I know alot of lifers/would like to see out way before 

5 years. 

REPRESENTATIVE RHODES: Maybe I'm not getting it 

cross but you said that you thought that the minimum sentence 
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ught to be changed so that the onus of proof is on the pardons 
f 

oard, why the person ought to be kept? 

MR. NAGEL: In regard to this --

REPRESENTATIVE RHODES: Let me finish my question, 

hat he should be kept in the prison rather than released. Now, 

ow does that connect with your comment that you have to dis-

riminate on the basis of the category of first degree murder 

and , 

ffenses because you have/ire saying the two things don't connec :. 

ou are saying don't discriminate on the basis of minimum sent-

nee for other offenders but on lifers, discriminate. 

MR. NAGEL: Maybe I haven't made myself clear but 

think there is a value in having a fifteen year minimum, if 

ou are going to have a minimum for murder and then it does 

ave to come in terms of what I have said in regards to other 

inimum sentences. Then, it does become the onus of the parole 

oard to say you have to stay over 15 years. In other words, 

he guy knows when he goes in there that he is going to get out 

,n 15 years. 

REPRESENTATIVE RHODES: So, just to clarify in my 

tind, you are suggesting that if we have some minimum, 15, 10, 

>r whatever the minimum for lifers that it would be presently 

rhat Mr. Specter said he does not want to have? 

MR. NAGEL: Mr. Specter and T don't always agree. 
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I 

REPRESENTATIVE RHODES: If I understand his comment, 

e said it was leading to an anticipated parole in 15 years and 

ou are saying that whatever the pint is, whatever the minimum 

ime is for lifers, that at that point they should be expected 

o be paroled except if the parole board says no, they stay in. 

m I understanding that correctly? 

MR. NAGEL: You are understanding that correctly. 

REPRESENTATIVE RHODES: My other question which is 

ot related to our hearing but you are such a marvelous testi-

ier — you are saying there are people who should be kept in 

he prison indefinitely who are pathological killers. I have 

iet some of these people. Why not execute them? 

MR. NAGEL: Well--

REPRESENTATIVE RHODES: This is being considered in 

he House. 

MR. NAGEL: I think there are a couple of reasons 

hy I don't like the idea of execution. One is you can always 

iake a mistake. Dammit, I know I have — by the way, there are 

housands of people who have been executed. That's one reason 

, just dont — if I were a judge or if I were a jury or if 

were anybody who had a part in executing a human being who 

ater on the evidence vras that he was not the guilty person, 

don't know that I could ever live with myself. That's one 
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treason. The second reason, I guess , i s more fundamental to me. 

I c a n ' t even k i l l a b i r d . I don ' t th ink - - I be l ieve in rever

ence for l i f e . I be l ieve very s t rongly in the reverence for 

Life and I be l ieve very s t rongly tha t whoever wrote t h a t s tuf f 

3n the s tone , thou s h a l l not k i l l , he meant thou s h a l l not 

s i l l . He d i d n ' t mean tha t the s t a t e can k i l l bu t t h a t nobody 

slse should k i l l e i t h e r because he meant tha t l i f e was reverent 

and t h a t ' s mine and they are not very s c i e n t i f i c reasons . They 

ire a par t of me. 

REPRESENTATIVE RHODES: Thank you 

REPRESENTATIVE KELLY: In our discussion with many 

jf the r e s i d e n t s , they commented on the advocacy of the federal 

system, tha t i t worked, tha t i t worked far b e t t e r than the 

s ta te system. The one specif ical ly t h a t we spoke with yesterday 

lad f inished t h e i r federal sentence and were t ranfer red in to 

ie s t a t e system and i t was a shock. Is the federa l system a l l 

that good? 

MR. NAGEL: Iff 3 b e t t e r in some r e s p e c t s . I have a 

Eixsd r u l e . I t ' s a ru l e of government. I d o n ' t know tha t I can 

express i t bu t I think tha t there should be government respon

s i b i l i t y inversely close to one 's animosity toward t h i s type 

jf behavior . . Let me explain t h a t . If everybody in the world 

*ants the bumps taken out of t h e i r road, the r e s p o n s i b i l i t y 
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:or that should be local because you know darn well taking the 

tumps out of the road, you are going to call up the local people 

tnd they are going to take the bumps out pretty quick. But, 

>n the other hand, everybody hates an offender and therefore 

:ervices for the offenders should not be run locally because 

:hey are too responsive to the lowest common demoninator of 

luman feelings rather than that which is most enlightened about 

.t. So, my experience has been that the worst correctional 

.nstitutions in the country are jails. They stink, smell, and 

tnything you want to callchem. They are inexcusable in a 

:ivilized society. The next best are the state. That's further 

removed. The state has a little bit more cushion. They can 

>erhaps give better support without being baled out of office 

:or giving a little aipport but best are the federal because in 

:he fact that they are further away from, as I. said, the passion 

)f people and they can look at things more closely. As a result 

>f that, as we see it, is that the federal government does 

spend more on its institutions, do spend more on staff, do 

lave better staff relationships, higher paid people, generally 

;peaking, but I wouldn't say that it is all that much more 

successful. It would be a better place to do time. It's/less 

Jehumanizing place to spend time. It's a place where you are 

nore active. You do more things. You work better and all that 
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ort of stuff. In those respects, they are better. In terms 

f their r-ecidlvi'strate, they are not particularly better. One 

f the funny things about it is, Mr. Kelly, that the rate in 

rkansas, is not surprisingly different than the rate in Penn-

ylvania or the rest or the rate in the federal system and yet 

he three of them are — one is about the worst, one is about 

he middle and one is about the best. 

CHATRMANS£IRICA: Wouldn't you say the nature of 

he offenders in the federal system is quite diffesnt from 

hose in the state system? 

MR. NAGEL: In the federal system, up until relative-

y recently, there was a very different type offender9 white 

ollar offenders and stuff. Alotcf them were people who for 

xample if all these bastards down in Watergate get convicted, 

hey will go to federal prison. They will be very good pri-

oners. They will practically run the prison within a month. 

ou get those kinds of prisoners in federal prisons. You don't 

et them in state prisons. 
The warden 

CHAIRMAN SCXRICA.: / will have to watch who .He 

alksto on the telephone. 

MR. NAGEL: But, on the other hand, the federal 

ystem of late, and this is one of the things you worry about, 

nd that is lately the federal government has decided to 
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luplicate the federal criras. Almost every state, there is a 

federal crime too. You just put a little angle on it and it 

>ecomes a federal crime as well as a state crime. For a long 

Lme, the federal government had very few limited crimes, treason 

md stuff like that. Now, almost anything that is a crime in 

:he state is a crime in the federal government too. All you 

lave to do is — If you, steal an automobile, it's a state 

;rime but if you drive over — and I live in Yardley which is 

>n the Delaware River, if I cross in my stolen car the Calhoon 

Street bridge, I am in Trenton and I am a federal offender all 

>f a sudden. The result is that recently the federal prison 

system has been getting more of the street criminals because 

5f their duplicating the state systems and all of the criminal 

ode and you are essentially right, the federal system has a 

aore elite clientele. 

REPRESENTATIVE KELLY: Do you think that the region-

ilization of the prison system, what we are pursuing in Penn

sylvania, is a proper approach? Let me give you an example. 

fe have at Cfraterford, as you know, all we have done is transfer

red the street gang from Philadelphia and we have — in stead 

jf having them on the street, we have them in Graterford, 

MR. NAGEL: You have them all in one place. 

REPRESENTATIVE KELLY: Right. 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle



105 

MR. NAGEL: Well, there are advantages to regionali-

ation and it does have flexibility. Generally speaking, 

n my view, a pri-son should be close enough so that there is 

easonable means of retaining relationships with one's family, 

ith one's friends, with one's neighborhood and with one's — 

ith positive forces, if maybe work forces and so forth. So, 

hat is best done when inmates are sentenced to insitutions 

n their general locality and that would be my basic premise. 

owever, our system must be flexible enough so that you may move 

nmates to other insitutions for reasons for the needs of the 

ystem which means in effect breaking up gangs. For e&nple, 

ou know I'm a dreamer. I ran a prison. You have to have 

ontrol and in order to have control, you can't have every 

rganized gang leader in Philadelphia have his gang there in 

act fighting every other gang that he was fighting on the 

treet. You have to move some of these things around but 

asically the concept of regionalization— in the concept of 

'egionalization is based on the fact that the remoteness from 

ne's family and so forth is destructive to whatever rehabili-

ation hope these is. That's basic to a regionalization system 

nd I think that's a desirable idea. 

REPRESENTATIVE KELLY: Would you oppose capital 

unishment for a person who kills a guard? 
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MR. NAGEL: Well gee, I think — hell, I want to 

ell you this. 

REPRESENTATIVE KELLY: The pathological individual, 

or example, who has a need to kill, who we are not able to 

onfine? 

MR. NAGEL: I do know a little bit about killing 

uards. I came as close to being killed as those people ever 

id and I had to take knives out of people's hands and I have 

een hit in the head with a piece of flying toilet bowl and 

know a" little bit about it but you start saying okay killing 

he guard, okay. Then, how.about killing a policeman and how 

bout killing this and how about killing that. Where does it 

nd? I think killing is absolute. You do not kill human beings 

eriod. That's my feeling. We are not talking about capital 

unishment. 

REPRESENTATIVE KELLY: Does it serve to give the 

uards any greater protection? 

MR. NAGEL: I don't think so. You know something, 

mr institutions, when I went to our institution, everybody 

arried a club and everybody used clubs. Inmates spent their 

ifetime trying to figure out how they could grab that club 

way from a guy and hit him on the head with it. Violence 

•egets violence. Violence begets violence. In an institution, 
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me of the first things we did was eliminate clubs and you 

rould be surprised at how little violence we had in the 12 years 

[ was there. We had occasional violence. There are pathologi-

tl people and sometimes you have to treat them with -- today 

.t's not like to used to be. Once upon a time all you could 

lo is put them in padded cells or shackle them to the floors 

tnd this sort of thing. There are enough medications, and I 

tm not particularly happy about medications, but there are 

jnough medications now that reduces the pathological acting out 

>ehavior that is not necessary and it's more humane than putting 

:hem in a padded cell and keeping them for a year or six months 

>r so forth. So, I don't think that the idea of killing a guard 

Ls going to result in capital punishment as providing protection 

:o the guard. 

REPRESENTATIVE KELLY: Let's forget about this bill 

>er se for a moment and follow another track. Suppose we do 

Impose a minimum. At what point should we remove the judges 

rom this process? Now, one of the things that I have turned 

>ver in my mind, recognizing that a judge can't remember for 

in extended period of time the sentencing of an individual, 

>ut would it be wise to exclude him from any judgment of a 

>arole - furlough situation after a specified period of time? 

MR. NAGEL: I would think that when the judge had 
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sentenced, the judge had sentenced. 

REPRESENTATIVE KELLY: Exclude them at that point? 

MR. NAGEL: Yes. Maybe I wouldn't exclude them for 

3ixty days or ninety days because he may have an opportunity 

to rethink it or resentence it or whatever but ~ first of all, 

judges in Philadelphia can't remember a guy's name five minutes 

after they have sentenced him and this is not anything wrong 

tfith the judges. Many of them are very able men. It's just 

the fact that they « on the days they are taking guilty pleas 

they see 16 or 18 people in that day or whatever. In fact, 

in the juvenile court of Philadelphia one day I sat there and 

Judge Hoffman, he sat on 232 cases in one day. T think that 

fhen the judge — the judge has made a decision. He has been 

cool and collected. He has had all of the evidence in front 

Df him. He has considered all of the evidence — he's made it. 

He goes on to the next case. He can't be reliving^ the case 

he has already sentenced. I don!t think he should. 

REPRESENTATIVE KELLY: How would you impose a 

minimum sentence on lifers? 

MR. NAGEL: How would I impose a minimum sentence? 

I don't know. Most states — most states in the country use a 

sort of rule of thumb which says that life is 75 years and that 

one is eligible for parole for all offenses at one third of 
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aximum. So, one third of the maximum is 25 years. When you 

ake the work time and earn time, it comes down to about 15 

ears. That's the time you put into your bill. Maybe that's 

ow you came to it. There is no magic about it. 

REPRESENTATIVE KELLY: Should it be the responsibil-

,ty of the judge or parole or the Department of Corrections or 

here does that responsibility lie? 

MR. NAGEL: I think if you have in the law like you 

lave in your law the fact that life sentences carry a minimum 

if 15 years, I think it takes it out of everybody's hands. I 

:hink that --

REPRESENTATIVE KELLY: Shall we change that? That 

s what I am getting at. Should we change that? 

MR. NAGEL: Not necessarily. That part of it I'm 

tot in disagreement with. 

REPRESENTATIVE KELLY: Do you recall our discussion 

jarlier about prisoner input on various programs? 

MR. NAGEL: Yes. 

REPRESENTATIVE KELLY: Should the prisoners have 

my input? 

MR. NAGEL: Sure, they should. First of all, for 

\o other reason than if they don't have input, they are not 

;oing to participate. 

i 
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REPRESENTATIVE KELLY: But I mean in terms of the 

»ther prisoners who are released on parole or furlough or 

rhatever? 

MR. NAGEL: The best prerelease program I know in 

:he country, the best program I know for determining prerelease 

.s in Florida and I must admit it's not for adults. It's for 

:rom 16 to 19 yeai olds where they are working very strongly 

.n a sort of a behavioral modification program and I'm not mak

ing any effort toward behcvioral modification programs but in 

:his particular program every day -- and by the way, inmate 

.nput can only be effective as a part of a small group. You 

:an't have some political leader of the prison population de

eding who he likes and who he doesn't like and this guy goes 

sarly, but if the decision for release is a part of a thera-

>eutic community in which people live together and somebody 

lere pointed out -- and the release of one guy prematurely is 

;oing to affect the future of all those other 15 ot 20 or 30 

>ther people in this group, you would be surprised how factual 

:hey will be in saying this guy is not ready, this guy is not 

ready and they are — because they themselves have played all 

>f the games. They smell out the games that the other guys are 

>laying and you know, I trust that kind of judgment. It doesn't 

lean they have the final say but they have an input. 
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REPRESENTATIVE KELLY: How do we implement it? 

MR. NAGEL: Only in a small therapeutic kind of 

:ommunity where you have first of all housing units instead of 

;he housing units like you have at Graterford with 400 men 

Ln a cell block. Where you have housing units of 40 or 50 

md the *D or 50 are an integrated group with a counselor 

issigned to that group and maybe a teacher assigned to that 

jroup or whatever and the people meet together everynight and 

liscuss their progress and their work assignments, their pro

gress — for example, if a guy hit a guard today, what he has 

;o do that night is discuss with his group why he hit that 

juard, that kind cf a close interaction in which people really 

:now what is going on inside of people. I don't think you can 

.mplement it at Graterford. 

REPRESENTATIVE KELLY: No. Well, we have 1,600 at 

S-raterford right now and the ones that we spoke to maintained 
1 

ihey could identify those who would fail in the furlough program. 

MR. NAGEL: They may be able to. They live with 

;hem closer than the counselor. A counselor at Graterford 

irobably sees a guy, as somebody pointed out, he monitors his 

;elephone calls once a month but they are living in the hall 

fith them. They know what they are talking about. They know 

(hat their plans are. The only thing about it is will they 

1 

1 
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translate their knowledge of the people into a responsible 

iecision about release. There are too many political implica

tions of living in an institution. They don't want to be handed 

their heads. 

REPRESENTATIVE KELLY: The question is what we do 

or how we recognize their evaluation. What I'm beginning to 

think is that we have to accept that judgment that they make. 

Ct's up to us what we do with it. The mechanism for getting 

their judgments out of the prison population is what concerns 

ne. 

MR. NAGEL: Well, it involves smallness. It in

volves close relationships between the inmate population and the 

>rofessional staff. The institution I ran, everybody in our 

Institution was involved in relatively small group discussions, 

L2, 14 people in the group. The psychologist or a social worker 

sat in. When a man was coming up for parole almost invariably 

*or the whole month before the man was coming up for parole 

>art of the discussion of that group was are you read. What 

lo you think? Are you ready and the funny part about it is 

is a result of what the other people said about his readiness, 

;his was interpreted to the paroling authorities through the 

itaff person, you know, not by ratting or anything like that. 

it's the consensus of the group that he has lots of problems. 

• 

i 
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It would be done in subtle ways. We would get the feel of the 

inmate's group's feeling about another inmate's readiness for 

parole. We have to make our own decision and we were very 

careful to make absolutely sure that we weren't being biased by 

an inmate's hostilities, jealousies, power plays and all of that 

sort of stuff. 

REPRESENTATIVE KELLY: We have, to the best of my 

knowledge, at Graterford no small group system like that and 

we would have to rely on some other mechanism in a place like 

Sraterford that perhaps would work elsewhere. 

MR. NAGEL: I don't know. I wouldn't want to try 

trusting too much inmate input in a place like Graterford yet, 

intil you get more staff, more smaller groups and all the rest. 

Cm just afraid that there you would end up with a half a dozen 

>r a dozen inmate psychologists who are making the final judg-

aent on people. Power, that's a hell of a lot of power for 

:hem to have. 

REPRESENTATIVE KELLY: It's power only so long as 

;he administrators or the decision makers allow them to use it. 

MR. NAGEL: Let me tell you something. Say you 

lave — there are five housing units at Graterford. Supposing 

.n each of those you have four men who are inmates whom you are 

Looking to forinput about readiness of other inmates. Okay. 
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uppose because the adminis t ra t ion s t a f f r e a l l y doesn ' t know 

nything — they don ' t have any weekly boards . They don ' t have 

apperception 1 t e s t s . They don ' t have any Rorschachs. They 

ave nothing. They are going by the fac t they haven ' t got any 

i s c i p l i n e repor t s for s ix months so they must be okay. Then, 

omes input from an inmate t h a t says tha t t h i s guy i s so and 

o and so and so and you find tha t - - don ' t forge t the inmates 

ode and the inmates grapevine i s a very remarkable th ing . 

' re t ty soon you find out tha t / tn ink ing of Joe Blow/who i s t h i s 

;uy has been accepted seven s t r a i g h t times by the adminis t ra t ion 

u t h o r i t i e s and thus by the parole board. That guy then be-

omes the parole board. He then becomes the parole board. In 

ly i n s t i t u t i o n , I knew more about every inmate in the place 

nd because my judgment was always the f i na l judgment, every-

>ody would say what do you think,Nagel , every inmate said there 

s the parole board but t na t was me. Well, T d i d n ' t l i k e t h a t 

ob and I wouldn't l i ke i t i f I were an inmate because i f I 

ere an inmate and I had tha t j o b , I would have a screwdriver 

n my back one day. 

REPRESENTATIVE KELLY: I noticed in your hook one 

ect ion was devoted to r e l i g i o n . Does t h i s pose any cons t i t u -

:ional problem? In a b i l l we are mandating, l i ne 2 1 , page 2 

e l ig ious ins t ruc t ion - -
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NR. NAGEL: The Supreme Court in every state has 

ipheld that there is a responsibility for the state to provide 

eligious service's because a guy doesn't have the freedom to 

;o out and get it. I think that is all the state's responsihil-

.ty should be. That's another thing. Parole boards for a long 

ong time, including our parole board, couldn't think out why 

ou are not going to parole a guy. You don't know because you 

lon't have any information on the guy. You don't have nothing. 

ou are seeing him together with 64 other guys today. So, you 

ire not going to parole him because you have some feeling he 

tasn't served enough time. So, what do you look at? Wei], he 

»nly attended church -- that's quantitative. You can put down 

:hat he only attended church twice • out of 52 weeks a year. 

!bu can say look you haven't gone to church. You don't really 

:are. If you really cared, you would try and see what the 

ihaplain has to offer. We don't think you are ready. You don't 

enow how many times I have seen over the years religion, being 

lsed as a pressure by the parole board and being used by the 

Inmates as a part of the game they play. One of the — my 

feeling about religion as you see it in there is that most 

eligion in our institutions are a big fake. They are a great 

>ig fake. We build great big beautiful chapels — you go to 

raterford there is not a gymnasium in Graterford There is not 
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a gymnasium In Graterford -- 1,600 active men with no gymnasium 

but a great big chapel there. Who for — for you and me. See 

how we take care of our inmates, take care of their souls. 

That is a lot of crap. It's all over the country. 

REPRESENTATIVE KELLY: I agree with you.. When I 

was in there yesterday, the first thing that struck me was that 

we built this tremendous edifice for a chapel. Of course, the 

inmates contributed but comparing that to the rest of the in

stitution, — 

MR. NAGEL: It's part of the facade that we have. 

CHAIRMAN SCIRICA: I know we have gone very late 

and if there is a short question or two, that would be fine. 

If there are some people who would like to ask Mr. Nagel more 

questions, perhaps he could come back after lunch and continue 

this. 

REPRESENTATIVE GEKAS: I am involved in some 

hearings of my own. Could I ask a few questions? 

CHAIRMAN SCIRICA: Absolutely. 

REPRESENTATIVE GEKAS: George Gekas, member of the 

louse. In one of the answers that you gave you seem to imly, 

lot implied but actually said that you prefer short and sure 

sentences rather than indeterminant sentences and you gave the 

example of the Swedish penchant for giving almost mandatory 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle



: 117 

sentences on drunken driving. Does that imply in your answer 

that you gavor mandatory sentences, short though they should be' 

MR. NAGEL: Well, I wouldn't say that for all 

things. For example, let's say if you pollute the air, the 

mandatory sentence is a $5,000 fine. That's a mandatory sen

tence. But a $5,000 fine, if you pollute the air and if I 

pollute the air in my fireplace is one thing and a $5,000 fine 

Lf United States Steel pollutes it, you know, and kills all of 

[)onora or something like that, $5,000 doesn't mean the same 

thing to United States Steel. In other words, short mandatory 

sentences that are absolutely uniform are not uniform. They 

ire absolutely not uniform because people are different and 

situations are different but what I really mean is that you 

select those kinds of behavior that we are extraordinarily 

loncerned about, drunken driving happens to be one of them, 

laybe one of the other things we are terribly concerned about 

Ls burglary at night and you pick out those offenses that 

iociety has good reason for being concerned about because of 

;he consequences and you do make a mandatory short sentence on 

;hose things but I wouldn't want to say for all of the 497 

;hings in the criminal code because we'd haveto build 4,967 

irisons in the state tomorrow and that would be destructive. 

REPRESENTATIVE GEKAS: You can see then that the 
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landatory sentence, short, let's say three months, drunken 

riving, first offense, six months for second offense, could act 

,s a deterrent factor knowing that when you get in the automo-

lle and you are drinking, that you are going to get a three-

tonth madnatory sentence can act as a preventative? 

MR. NAGEL: It apparently does in Sweden and by 

he way, it would act for all reasonable people. One of the 

roubles with all deterrents — one of the things we don't 

ecognize often enough is that crime is not always the result 

if reasonable behavior, you know. I think you know that any-

ody that has worked in a prison as long as I have recognizes 

hat many guys commit crimes because dammit they want to be 

unished. They have something in their screwed up life that 

emands punishment. Just today as we were driving down here 

y wife — I'm trying to remember what the situation was about 

- the automobile. Some guy — there were two policemen shot 

esterday and they were shot intercepting a person with a 

icense plate that expired but it was probably a stolen car; 

ut you know if I were stealing an automobile, there is one 

hing pretty darn sure, I'd be pretty sure of, that there 

ouldn't be anything about my behavior while I was driving 

hat car that was going to attract the policemen and yet you 

on't know how many guys when you woik ina prison as long as 
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[ did are there for driving the wrong way in a stolen cardown 

i one way street, for going through red lights. I had one 

;uy in my institution, believe it or not, was in a stolen car 

tfter a whole series of crimes and drove from Philipsburg, 

lew Jersey to Newark, New Jersey, 22^ at nighttime with the 

.ights out and was stopped four times by state troopers and 

svery time they said turn on your lights and fifth state 

:rooper said let me see the registration and he didn't have 

my registration. So, he was arrested. That's what he wanted 

rhen he turned off the lights. 

REPRESENTATIVE GEKAS: I turn out the lights on 

:he question. 

CHAIRMAN SrCIRICA: If there are any further questions, 

>erhaps Mr. Nagel would like to come back. He has been on the 

stand so long. Mr. Nagel, thank you very much. 

(The hearing recessed at 1:15 P.M. and reconvened 

it 2:10 P.M.) 

CHAIRMANSCIRICA: Let me welcome Olymph Dainoff who 

Ls at the federal penitentiary at Lewisburg. Mr. Dainoff -

MR. DAINOFF: Thank you. Let me begin by expressing 

ny appreciation for having been invited here and fpr whatever 
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ontribution I can make. I have listened to some of the stimul

ating and even exciting presentations this morning. I have 

o position on the bill. It's probably because of the simple 

act that I just received my first copy of it yesterday after-

oon and I only have/a short time to review it and therefore 

ill not be able to take any position on it for or against. 

agree we have no strong feelings either way. I don't want 
it 

o express any until I have had the chance to view/a little 

loser. I am perfectly willing though to give you the benefit 

f whatever expertise I may have in the way of indeterminant 

entence operation in the federal system. 

CHAIRMAN SGIEICA: I think we would appreciate 

earing what exactly is the sentencing system under the federal 

tatute and then how you administer your goodtime program. 

MR. DAINOFF: Incidentally, I think perhaps the 

'ederal statute of the indeterminant sentence, under the 

'ederal statutes, probably cured Mr. Specter's objections to 

:he absense of the minimum sentencing statute. Perhaps just by 

eading the appropriate portion of the statute, this is Section 

208 Title 18, United States Code. The title is "Fixing 

lligibility for Parole at Time of Sentencing". 

"Upon entering the judgment of conviction, the court 

laving jurisdiction to impose sentence, when in its opinion the 
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nd of justice in the best of interest to the public require 

hat the defendent be sentenced to imprisonment for a term 

xceeding one year, may (1) designate in the sentence of the 

mprisonment imposed the minimum term at the expiration of 

hich the prisoner shall become eligible for parole, which term 

tay be less than but shall not be more than one third of the 

laximum sentence imposed by the court, or (2) the court may 

:ix the maximum sentence of imprisonment to be served in which 

vent the court may specify that the prisoner may become elig-

ble for parole at such time as the board of parole may deter-

• II 

une. 

So, within the statute, we have both provisions for the 

tinimum sentence if the court so feels that such is necessary 

tnd also provision for a maximum' indeterminant sentence in 

hich the actual length of the sentence is determined by the 

fnited States Board of Parole. That's essentially the way 

.t functions in the federal system. 

CHAIRMAN SCIRICA:: Do you actually have a good time 

>r a work time provision in the statute as well? 

MR. DAINOFF: No. That's a separate statute. That 

.s independent of the indeterminant sentence. I can read you 

some figures on what is involved in the statutory good time 

>rovision. For whatever meaning the figures may have, on a 
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entence of zero to six months, there is no statutory l imitation, ' 
i 

n a sentence of six months to a year and a day, five days per 

3nth; a year pnd a day to three years, six days per month; 

nd so on, and so on, up to ten years for which the maximum is 

en days per month. That is good time. Now, the way it would 

perate, for example, on a sentence we have some listing of 

ypical sentences here. On a sentence of one year and five 

ays per month, maximum statutory good time would be sixty days; 

wo years, six days per month, 144 days and so on. These are 

ixed amounts determined by the statute. I think that it needs 

o be clarified that the statutory good time is earned automati-

ally except for misbehavior. Tf there is misbehavior serious 

nough to involve forfeiture of good time, this can take place. 

ther than that an inmate just by virtue of serving his sentence 

ithout any serious misconduct mandatorily earns this fixed 

nount of good time. 

CHAIRMAN SCIRICA:: In the case where a minimum sen

tence has been fixed by the judge, "is good time app.lied-

gainst the maximum? 

MR. DAINOFF: Good time is always applied against 

he maximum. 

CHAIRMAN SCIRICA.: I see. 

MR. DAINOFF: The effect can obviously be to reduce 
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:he sentence. If there is no favorable action during the 

luration of the sentence, then the good time actually reduces 

:he period of confinement. 

CHAIRMAN SCIRICA: Is it more than likely then that 

omeone who has served his time in an institution without any 

lerious problems would be paroled before the operation of this 

ood time came into effect and that that would be applied against 

:he maximum? 

MR. DAINOFF: Yes. Tn other words, if a man is 

>aroled, the good time that is earned is in effect not in 

>peration. 

CHAIRMAN SCIRICA: Is his time on parole thereby 

•educed by the good time served? 

MR. DAINOFF: No. The federal statutes require 

service for the entire sentence whether in the institution or 

n the community wxth one exception. Under certain conditions, 

.80 days of the total sentence is forgiven in effect and no 

supervision during that period is required. 

CHAIRMAN SCIRICA: What is the agency within Lewis-

>urg for example,that makes the determination as to whether to 

leny good time to an individual? 

MR. DAINOFF: Well, it's not a matter of denying 

;ood time. Good time is earned automatically. The denial 
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takes place in the case of any misconduct in which there is a 

formal agency or board which is the good time policy board 

tfhich has some of the features of due process. However, not 

all of them. Included with them is a record being made of the 

bearing and through such proceding good time may be forfeited 

and forfeiture again is not closed door. Forfeiture of good 

time may be forfeited but also by the same process it can be 

returned after a specified period of time. 

CHAIISMAN SCIRICA: I see. Is right to counsel 

allowed? 

MR. DAINOFF: Not yet. This is something that may 

ultimately occur. At this point , counsel in that sense does 

aot authorize although we may have witnesses appear in his 

behalf. 

CHAIRMAN SCIRICA: Do you sit on that board yourself? 

MR. DAINOFF: I happen to be a member of that board. 

CHAIRMAN SCIRICA: How many members are on that 

board? 

MR. DAINOFF: Three. 

CHAIRMAN SCIRICA: What are the other positions? 

MR. DAINOFF: The other positions are an associate 

warden and in this case the superintendent of industries but 

that is flexible, other department heads or other staff members 
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nay sit in as members of the committee. 

CHAIRMAN SCIBICA: And you receive your recommen-

Jations for the forfeiture of good time from your staff, from 

rour correctional officers? 

MR. DAINOFF: No. The correctional officer writes 

the report, submits the circumstances and the board makes its 

>wn determination as to whether or not good time should be 

Eorfeited. The warden has the final authority in this. He 

nay accept the recommendation of good time forfeiture to the 

>oard or he may discount it and submit some other adjustment or 

nay discount it entirely. 

CHAIRMAN SCIEICA: Are you satisfied with the opera

tion of this system or would you make any suggestions toward 

improving or changing your program? 

MR. DAINOFF: I'm not entirely satisfied with the 

Eact that it implies primarily a passive acceptance on the part 

3f the inmates. This mere acceptance is enough for him to earn 

good time, no positive efforts need to be made on his part, 

just merely the absence of any adverse behavior. I would like 

to see a little bit more incentive built into the system. 

rhere is an alternate procedure which is what we call meritor

ious good time which is over and above, which is in addition 

to the statutory good time. This is awarded for performance — 
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lor outstanding performance, for outstanding accomplishment in 

sducational and vocational areas. In this instance, we have 

.ncentives. 

CHAIRMAN SCIRICA: Who makes that determination, the 

same board? 

MR. DAINOFF: No. This is made by a classification 

:eam upon the recommendation of either a correctional officer 

>r detail officer or somebody who is responsible for the in-

late's work, study, or training program. 

CHAIRMAN SCIRICA: Is there a maximum limitation on 

:he amount of days that he can earn? 

MR. DAINOFF: Yes. There is a statutory — these 

'igures that I read earlier, that's the statutory limit. 

CHAIRMAN SCIRICA: That operates in the same way as 

he other program in that it comes off the maximum sentence? 

MR. DAINOFF: Yes. 

CHAIRMAN SCIRICA: Can you lose that month that has 

een granted? 

MR. DAINOFF: That may be lost in the same way that 

:he statutory good time is lost. 

CHAIRMAN SCIRICA: Any other questions? 

REPRESENTATIVE KELLY: What percentage of the 

>opulation serves its full term? 
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MR. DAINOFF: You mean without being granted parole? 

REPRESENTATIVE KELLY: The maximum? 

MR. DAINOFF: Very few serve the full time because 

jood time reduces the full term. The inmate would have had to 

lave been a serious management or serious behavior problem to 

sach the point where he has lost all of his good time. 

REPRESENTATIVE KELLY: What percentage of the popu

lation is affected by the good time approach? 

MR. DAINOFF: The percentage that fails to make 

>arole and that would be anywhere depending on the nature of 

:he institution and type of institution, that would vary from 

tO to 70 percent of the population. 

MR. PURNELL: Mr. Dainoff, does the good time --

rou may have answered this, but does the good time come off of 

;he minimum or maximum? 

MR. DAINOFF: The maximum. 

MR. PURNELL: What controls are in existence which 

tould protect the prisoner from the kind of arbitrary discipline 

Erom one of your correctional officers? Could you explain that 

jrccedure as you have it? 

MR. DAINOFF: Well, the disciplinary decisions are 

lot made by a correctional officer. They are made by a committee 

separate and apart from the adjustment board, from the good tine 
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tolicy board. We have what we call the adjustment committee 

rhich meets three times a week which passes on disciplinary 

latters based on .reports, submitted by the correctional officer. 

>ur correctional officer may not, except under some circum-

itances, these are very rare, it would be difficult for him to 

irbitrarily take some action against an inmate, serious action, 

»n his own. He would have to appear before this disciplinary 

ioard at which time they would make a decision as to whether 

my action would be taken. 

MR. PURNELL: So, if the correctional officer has 

i report to submit, that report goes to his superior and then 

:he inmate has a right to a hearing before the board? 

MR. DAINOFF: Yes, 

MR. PURNELL: Is the inmate allowed to see his files 

MR. DAINOFF: No. Let me qualify that. I'm 

[ualifying it because there are certain changes now in process 

in connection with the new parole procedures in which the 

.nraate probably within the near future will be permitted to see 

i copy of a parole progress report or classificatinn study that 

las been done at the institution. This is not operational but 

>robably will be in the near future. 

MR. PURNELL: Will that be an administrative older 

>r will that be legislation? The reason I ask that question, 
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?e are aware of the f ac t here t ha t the United S ta t e s Senate i s 

currently holding hearings and we a l so understand t h a t they 

jui te poasLbly w i l l recommend or a t l e a s t there i s a b i l l in the 

Jnited Sta tes Senate to e l iminate t h i s good time. I don ' t 

cn.ow — possibly you "wouldn't be aware of tha t bu t there i s some 

reeling apparently within the bureau t h a t t h i s i s not a good 

system. 

MR. DAINOFF: The s t a t u t o r y good time? 

MR. PURNELL: Well, probably from one of the reasons 

[ s t a ted plus some others I am not aware of. There i s some 

Eeeling tha t the casual grant ing of incent ives such as s t a t u 

tory good time without any r e a l accomplishment, progress on the 

j a r t of the inmate i s not necessar i ly a good th ing . With 

regard to the other mat te r , I d o n ' t know. We hope to be able 

to an t i c i pa t e any l e g i s l a t i o n by doing t h i s admin i s t r a t ive ly . 

Whether we can or no t , I don ' t know. 

CHAIRMAN SCIRICA: Are there any fur ther quest ions 

>f Mr. Dainoff? 

(No response.) 

CHAIRMANSCIRICA* Very good. Thank you very much 

Eor appearing before us today. 
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MR. DAINOFF: My pleasure. 

CHAIRMANSCIRICA-: Next witness will be Mr. David 

'errell. Mr. Teixell is a resident of the State Correctional 

institution at Dallas. Mr. Terrell, you have been interested 

md active in proposing a program for our state correctional 

.nstitutions and we would like to hear what your proposal is. 

MR. TERRELL: It's a proposal for -- we have a 

iroposal for work time sentence remission and all of the inmates 

.n the correctional institutions in Pennsylvania, this work 

:ime proposal they want and would like to see that come into 

.aw. 

CHAIRMAN SCIRICAJ: Good. Could you explain for us 

'hat that proposal, is. 

MR. TERRELL: It was molded almost exactly after 

:hat in New Jersey. The proposal they have in New Jersey, 

:hat's what it's like. 

REPRESENTATIVE MEYERS: Is that a proposal in New . 

lersey or is that a law? 

MR. TERRELL: That's law but that's our proposal. 

MR. PURNELL: I think one of the things that is 

.nteresting, maybe you can describe it in detail, not all of 

is are aware of the,New Jersey situation but I think you are 

.n favor or a mandatory good time. Is that the way you Ascribe 
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t? 

MR. TERRELL: Nothing mandatory, just work time. 

ou work five days, you get one off, one day off your sentence, 

>ff your maximum or minimum whichever comes first. 

MR. FURNELL: But suppose something happens, suppose 

:here is some kind of a situation that aiises and a disciplinary 

leasure is taken against you, under your proposal would you 

ose that good time? 

MR. TERRELL: Not for administrative infractions. 

ouU lose it for a criminal act, a felony. See, this is work 

ime. It wouldn't be considered good time. 

MR. PURNELL: Suppose you had a year of good time. 

bu had no problems and in the second year you got in a fight. 

MR. TERRELL: That's good time. Ours is work time. 

'ork time and good time is two different things. Work time you 

an only negate it by a criminal conviction or a felony while 

ie is in the institution. Good time is a matter of grace by 

:he administration. They could negate that at any time they 

:elt there was misconduct or an infraction. There are differ-

nces in work time and good time. 

MR. PURNELL: How do you feel about good time ? 

MR. TERRELL: I feel good as far as it is known in 

:he federal system. The man just testified good time should be 
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;ood time. I have here House Bill 479 and we oppose this bill 

ecause it would do away with the minimum sentence and for 

ither reasons, you know, the bill, we don't favor it at all. 

CHAIRMAN SCIBXCA: Do you feel there should be a 

inimutn sentence? 

MS. TERRELL: We, we do. 

CHAIRMAN &CIRIGA: Why? 

MR. TERRELL: We feel that the judge is the only 

»ne that could decide technically a man's sentence because he 

.s the classt one involved in the case at the time. We feel 

:he man should be sentenced to his crime not for what he is 

taybe lacking. If he was given a maximum sentence which this 

ill proposes, he would be — it would be for an administrative 

:ommittee in the institution. He would be lacking something 

:hat like a high school education or something of that nature 

nd he would be forced to complete high school or something and 

:hat's not the way the law works. A man should be sentenced 

lor his crime, not for anything else. 

MR. PURNELL: What you are saying then is that 

to the extent that you speak for residents, we are to assume 

:hat the residents at least at Dalfcs, the majority of them do 
elimination of the 

10't want the/minimum sentence because they are afraid they will 

»nd up serving more time. Is that what you are saying? 
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MR. TERRELL: Yes. We are af ra id of adminis t ra t ive 

i i s c r e t i o n . They might abuse t h e i r d i sc re t ion* as far as s e t t -

.ng the minimum sentence. That ' s what the bureau proposes, 

that the adminis t ra t ion would s e t the minimum and then they 

jould recommend i t to the parole board. 

CHAIRMAN SGIRISA: Some of the r e s iden t s t ha t I have 

talked to have indicated a minimum gave them something to shoot 

:or , tha t a t l e a s t they had some c e r t a i n t y as to where they 

stood in the\ohole system. Do you think t h a t ' s an accura te 

jbservation? 

MR. TERRELL: Yes, I do. 

CHAIRMAN SCIRTCA: What about some of your friends 

>r other, or your associates at Dallas, how would they feel? 

MR. TERRELL: We all feel that way, all the people 

*ho signed the petition for work time feel that way, that 

judges in court should be the ones to determine the minimum 

sentences. Programs should not be compulsory. See, that 

Ls what the bill proposes, compulsory programs. Compulsory 

programs are not rehabilitative. In other words, you could 

»et a 100 percent attendance if you make it mandatory that a 

nan attends the program but you are not going to rehabilitate 

lim. 

CHAIRMAN SCIRICA: You mean he is just going to go 
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:hrough the motions? 

MR. TERRELL: That ' s a l l they go through now, j u s t 

:he motions most of the time. That ' s a l l they go through r i g h t 

IOW. With the programs tha t are a l ready e s t ab l i shed , 70 percent 

re j u s t pa r t i c ipa ted in to show a good adjustment record . That 

Ls a f a c t . 

CHAIRMAN SCIHICA: Could i t be said tha t tha t i s the 

a u l t of the programs tha t are present ly in ex i s t ence , t ha t i f 

he programs were adequately funded — 

MR. TERRELL: I t ' s not the program i t s e l f . I t ' s 

:he adminis t ra t ion because the adminis t ra t ion want to see t h i s . 

'he man goes and has to do i t . In other words, the program i s 

stepping s tone . I t ' s a necessary element before he can apply 

lor paro le . The parole board wants to see a c e r t a i n adjustment 

•y an inmate so he w i l l p a r t i c i p a t e because he.knows th i s i s 

ixpected of him and i t ' s a l l d e c e i t . 

CHAIRMANSCIRICA.: You d o n ' t think anything i s 

:eally ac tua l ly learned? 

MR. TERRELL: By a c e r t a i n percentage i t i s but not 

:he ac tua l a t tendance. 

CHAIRMAN SCIRICA: Would you apply the reduct ion in 

:ime tha t i s earned by work or good time aga ins t the minimum 

sentence or aga ins t the maximum sentence? 
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MR. TERRELL: Well, work time can be taken from the 

linimum to establish eligibility for a day for a man to be 

;oing up to see a parole board and if the parole board would 

lecide that a man is ineligible for parole, it would come off 

lis maximum in any event. 

REPRESENTATIVE HASKELL: What in your opinion is the 

lefinition of rehabilitation? What is rehabilitation to you? 

MR. TERRELL: I believe rehabilitation is a two way 

street. You can't force it on a person. He has to want to -

ehabilitate himself. You have to have the facilities available 

:or him to rehabilitate himself. 

REPRESENTATIVE HASKELL: What kind of facilities? 

MR. TERRELL: I think you should have more vocation-

tl training in institutions. We have nothing at the state 

:orrectional institution at Dallas. There is nothing, no 

vocational rehabilitation. Most of the men in the institution 

lave to go out and make a living and they don't have the facili-

:ies to do it, no training. Everything is psychological which 

Ls no good. — it's good in a way if a man needs it. It should 

>e available but a man should be able to make a living when he 

jets out if he expects to get married or whatever he expects to 

lo. 

REPRESENTATIVE HASKELL: Did I understand you cor-
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r e c t l y to say t h a t the programs t h a t a r e proposed in t h i s b i l l 

are r e a l l y meaning less? 

MR. TERRELL: '"They a r e » y e s , i f they a r e going to 

be compulsory. 

REPRESENTATIVE HASKELL: But they a r e n o t compulsory 

r e a l l y . 

MR. TERRELL: The way I look a t them, they a r e 

REPRESENTATIVE HASKELL: A p r i s o n e r does n o t have 

to p a r t i c i p a t e in the programs. 

MR. TERRELL: Then, he w o u l d n ' t be cons ide red fo r 

p a r o l e . 

REPRESENTATIVE HASKELL: I f he wants good t i m e , he 

has to p a r t i c i p a t e b u t you d o n ' t have to p a r t i c i p a t e . 

MR. TERRELL: What? 

REPRESENTATIVE HASKELL: You d o n ' t have t o p a r t i c i 

pate un l e s s you want good t ime . So, i t ' s no t t o t a l l y compul

so ry . 

MR. -TERRELL: I have t o d i s a g r e e wi th you because 

i f he d i d n ' t p a r t i c i p a t e he knows he would s e r v e a l o t more time 

than i f he d i d . 

CHAIRMAN SCIRICA: You a r e say ing t h e r e would be a 

compulsion on every r e s i d e n t to p a r t i c i p a t e ? 

MR. TERRELL: I t would e s t a b l i s h some new programs 
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and if you didn't participate, you would be given additional 

programs and additional time and they would abuse the discretion 

and just becai se you felt that there are some men in jail that 

feel that the programs are not suited for their needs and 

psychologists, we don't feel that a psychologist could deter

mine, that what programs are really needed for a man. In other 

words, he could suggest certain programs for an individual. 

If he is an alcoholic, he could suggest that he go on Alcoholics 

Anonymous but the man has to want to go on there for himself on 

his incentive, to want to rehabilitate himself. In that way, 

you can't force him to go over. Right now it's going to be 

compulsory thing that you have to attend AA meetings. That's 

Alcoholics Anonymous. Now, they want your name. They want to 

make a record of it and the parole board uses this as a means 

to show your adjustment. 

CHAIRMAN SCIRICA: Are you in any kind of a program 

right now at Dallas? 

MR. TERRELL: No. 

CHAIRMAN SCIRICA: Do you have a spec i f i c job? 

MR. TERRELL: I go to a few of the programs tha t 

I feel l i k e going t o . I p a r t i c i p a t e in a law and environment 

c lass but I don ' t do i t to achieve any diplomas and have i t on 

my record or anything l ike t h a t . I do i t because I might ge t 
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something out of it. It's voluntary and I do get something out. 

If I thought it was compulsory, I might not go. All of the 

programs are inmate oriented. Most of them like this law and 

enforcement class, the inmates established it and it's run by 

the inmates but if anything is compulsory, you are going to 

force the men to go over there and deceive everybody the same as 

everything, the school and everything else. 

REPRESENTATIVE HASKELL: Just for my own information 

how long have you been in Dallas? 

MR. TERRELL: Over a year. 

REPRESENTATIVE HASKELL: And what is your sentence? 

MR. TERRELL: Twelve and a half to twenty five years. 

REPRESENTATIVE HASKELL: For what? 

MR. TERRELL: Robbery. 

REPRESENTATIVE HASKELL: Thank you. 

MR. PURNELL: Are you saying now — I think you have 

said that you would rather have — assuming , given your sen

tence, you would rather have twelve and a half to twenty five 

rather than one to twenty. Which would you rather have? 

MR. TERRELL: I'm in a hard position. One to twenty, 

that's still a minimum. I'd rather havethe twelve and a half 

to twenty five. 

MR. PURNELL: Just say up to twenty. I mean it would 
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Lake a year to get processed. Would you rather know that in 

L2^ you can get out or would you rather have a longer sentence 

md not know when you are going to get out? 

MR. TERRELL: We dcfn't know when we are going to 

jet out now anyway the way the bill is proposed. If it was one 

to twenty, you wouldn't know when you were getting out. Tt is 

jp to the administrative discretion. 

MR. PURNELL: Ŵithl the minimum of 12 \ , your 

:hances of going before the parole board are quite good at 

that point? 

MR. TERRELL: Yes. 

MR. PURNELL: It might be that if you had say one 

to twenty, you might get out in three years or then again you 

night be there fifteen. How do you feel about it— which would 

fou rather have? 

' MR. TERRELL: I rather have it the way it is now. 

fe all would. We'd like to have work time as it is known in 

the federal system. T mean not work time, good time that is 

known in the federal system. That's good time. This is not 

;ood time. I don't know it ever got put into this bill it was 

good time. We would like to have work time as it is known in 

flew Jersey and somewhere else. We also say in section B, 

subsection B, a lifer would be eligible in 15 years for parole* 
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Fhis here we think is the intention of putting a ceiling on the 

:ime that a lifer would serve but in actuality it puts a base 

>n it by this here section here. Right now a man is eligible 

for parole on life in one, two, three years. He can get comm

utation at any time and make ĉommu,ta,t"ion< and go out on parole 

.n one or two years. Very few do but some go out in 12 or 13, 

right, and the bill would actually put a base on there and 

lere are alot of men in institutions that should never serve 

L5 years for certain killings like theMessing(phonetic) kill-

lgs. We feel a man should never serve 15 years for that where 

rou have women in Muncy serving three and five and six years 

md getting out, same type of killing. Commutation* is a little 

lifferent now, just a little different. 

REPRESENTATIVE HASKELL: How many prisoners signed 

four petition? 

MR. TERRELL: A couple thousand. 

REPRESENTATIVE HASKELL: Is that ail of them? 

MR. TERRELL: We only have 600 inmates at Dallas 

>ut I was talking about the public,too, 1400 signatures from 

the public and all the other institutions in Pennsylvania also 

lave petitions and I recalled them and I am waiting for some of 

them to come back. 

CHAIRMAN SCIRICA.: What percentage of the residents 
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it Dallas signed the petition? 

MR. TERRELL: I would say 70 percent or 80 percent. 

REPRESENTATIVE MEYERS: Dave, I'd like to ask you 

i question about over in New Jersey. Do you think that if we 

tad similar laws on our books here, this would be an incentive 

:o the inmates to work and stay out of trouble while in the 

.nstilutions? Do you think this would help solve some of the 

•robleras we hear of in institutions like homosexuality, rape 

md stabbings and what have you, fights? Do you think it would 

urb it and give them the incentive of working toward a goal 

>f coming home earlier? 

MR. TERRELL: I think so. I think that work time 

oes build incentives because you could see by taking a differ-

in t job, a job that requires more trust, you'd receive addi-

:ional compensation in work time, push yourself to get that 

ob. Like outside classification would give a man more work 

:ime. A man would try to adjust himself to say in pretty good 

tanding so he could get a job like that. 

REPRESENTATIVE MEYERS: Would there be work avail-

ibie in the institution? 

MR. TERRELL: That's a little problem too because 

.n Pennsylvania we don't have that many outside facilities for 

ten to work. It would have to be more or less molded by the 
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iureau of Corrections to establish a certain system where the 

len working inside the institution in certain positions would 

eceive extra compensation for certain jobs like — Like some 

ten in there are bosses, head cooks, where a man would advance 

dmself to a head cook or something of this nature. In other 

rords, they have the salary in the jail which is 50 cents, 75 

:ents and a dollar a day and it would be molded like say certain 

:lassifications of inmates and the job that they have, they 

rould receive certain remissions in their sentence. 

REPRESENTATIVE MEYERS: In other words, they would 

tot draw any salary? 

MR. TERRELL: They would get their salary from the 

.nstitution but they would receive work time in remission of 

heir sentences also. 

REPRESENTATIVE MEYERS: I see. 

MR. TERRELL: Like a man would receive one day off 

svery five that he worked. If he works seven days a week, 

le would receive six days a month off his sentence. If he 

las outside classification, he would receive an additional 

:hree days off his sentence and then for the second year he 

zould receive an additional five days off his sentence and 

:hen for his third year and any successive years he would 

receive seven days extra a month off his sentence. This is the 
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ray it is done in New Jersey and I know the work time gives 

.ncentive to the men, to anybody, because we all work better 

rhen we get paid for it, we are getting some compensation for 

.t. Right now we have nothing in Pennsylvania, good time, 

10 work time, nothing. The work time in New Jersey has been 

imended twice since it was enacted in 1956 and I really believe 

:hat it's a success over there or it wouldn't have been amended 

:o add additional time each time it was amended. I think it 

las to be effective and in California, doing away with the 

linimum sentence, is only causing riots. Indeterminant sen-

:ences didn't work in Philadelphia either. They used to give 

:hem in certain cases, I think. 

CHAIRMAN SCIRICA: Are there any more questions of 

Ir. Terrell? 

REPRESENTATIVE KELLY: Were you here earlier? 

MR. TERRELL: I missed it. 

REPRESENTATIVE KELLY: In the prison, you know 

7hat gaming is? 

MR. TERRELL: What? 

REPRESENTATIVE KELLY: You know who is gaming, who 

Ls going to game to get out? To day games to figure out the 

:ast ways to get out of prison? 

MR. TERRELL: Right. 
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REPRESENTATIVE KELLY: To fool the administration. 

MR. TERRELL: That's what going on right now. That 

s what the whole thing is about right now. 

REPRESENTATIVE KELLY: Do you know who is doing it? 

MR. TERRELL: Everybody. Even the administration 

s doing it because they know that 70 percent of the men don't 

elieve in what they are doing. I could get you affadavits to 

hat effect too. 

REPRESENTATIVE KELLY: Now, does the administration 

now who is gaming? 

MR. TERRELL: They don't know who is but they know 

hey are. 

REPRESENTATIVE KELLY: Well, you as a resident know 

ho is gaming, right? 

MR. TERRELL: I could find out easy enough. 

REPRESENTATIVE KELLY: But the administration can't? 

MR. TERRELL: They know too. I mean they know it 

s all a game. Most of the guys only,go over there to establish 

good report for the parole board. I came down with a man 

ho had 25 men on a psychological therapy class that he was 

rogramming himself and he told me he had 25 men and only three 

f them were sincere out of the 25, that the rest of them were 

ust trying to game, trying to pby a game on him, trying to get 
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nit of the institution. I mean you can't blame a man for gaming 

If that's what they want to hear. If they want to hear a game, 

rou tell them a game just to get out of the institution. A 

zork time tells the truth. Work time gives a man time off for 

ihat he does. 

REPRESENTATIVE KELLY: How did you endup in a group? 

Lhis is the first I'd heard of any group that is as small as 

>5. 

MR. TERRELL: I wasn't in the group myself. I 

explained it that I was driven down here by a counselor from 

:he institution and this is what was related to me. 

REPRESENTATIVE KELLY: Was this group inside of 

>allas? 

MR. TERRELL: Yes, it was. It was Dallas inmates. 

REPRESENTATIVE KELLY: But you are in any such group 

is that yourself? 

MR. TERRELL: No. 

REPRESENTATIVE KELLY: Should the inmates then have 

my say over who goes out on a furlough? For example, you know 

*ho was gaming better than the administration, right? 

MR. TERRELL: I don't see what difference it makes 

*ho is gaming. If they want to hear the game, they can hearit. 

REPKESENTATIVE KELLY: Then let's make this a little 
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learer. If somebody goes out on a furlough and they commit 

nother crime or they disappear for a short period of time 

onger than they should have, that reflects the whole furlough 

rogram, right? They stop giving furloughs or they reduce the 

mber of furloughs or clamp down on the furlough program? 

'hat affects you if you are eligible for furlough. 

MR. TERRELL: Right. I would say that is a weak 

aw anyway, the action of one or two individuals can affect the 

hole system. I don't really believe in it. A man should be 

n individual, deal with the individual man, and I believe that 

ork time does deal with the individual. In other words, a 

heck on the television appealing to the inmates that they 

etter start to shape up and not run away anymore. This is 

^effective if the man has to appeal to the inmates and something 

ike this and a few individuals are going to affect the majority 

if the prisoners in Pennsylvania. There are five thousand 

irisoners or six thousand. 

REPRESENTATIVE KELLY: Maybe I'm not getting through 

lere. We had in I would say 40 to 50 various residents that 

'. have talked to over the past several months, it has bee n a 

ommon sentiment that the various residents themselves know 

:hat when certain individuals are let out on furloughs, those 

ndividuals should not have been let out on furloughs because 

— I — — — . • .1. — | ., , • • • ! • • — — .1.1 . . . • • — , . . . , . . — . . . . . . . . | . , . . . . — M — , | . . . I 
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;hey are the ones that make the mistakes and adversely effect 

he whole program. They have said to us time and again that 

;iven the opportunity to give some form of input to the adminis-

iration about individuals who go out on furlough, they can 

,-nprove the effectiveness of the furlough program. What you 

re telling me doesn't jibs with 99 percent. 

MK. TERRELL: I went off a little bit there. I 

lisagree with what you are saying as far as having other guys 

.nform on who is telling the truth and who is playing the game. 

.n other words, the guy himself is probably playing the game 

lecause everybody — it's a big thing, you know, you tell any-

ody anything to get out of jail. 

CHAIRMAN SdRICA:: Maybe, tell me if this is what I 

:hink you are saying. You are saying whenever you give' •* -

discretionary power to the administration or even if you 

.nclude residents or whatever, that you are still playing that 

;ame and there are still going to be bad choices made and you 

'ant to have something that is not discretionary like work 

:ime. You do your work time, you get so many days off and that 

.s it,and nobody can argue about that. 

MR. TERRELL: That's the beginning, I believe, the 

•eal beginning in true prison reform, not a furlough where a 

tan would have to participate in so many programs, who is play-
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ng the game. In other words, I could play a game and have 

ten go outside the institution and kill people on furlough. 

hy should this effect 6000 men but it does. The man does good 

ork time and has good time for his individual efforts. This 

s achievement. By the time a man is eligible for furlough or 

omething like this, here all of that time in jail previous was 

as ted because there was no program beneficial to him. All he 

as had to do is serve hall.of his minimum and he was eligible 

or furlough, stay in good standing, go on a few programs and 

ame. 

REPRESENTATIVE RHODES: Mr. Terrell, what you are 

aying about the furlough leads me to believe that you would 

ant to connect the furlough program to a work type program. 

s that what you are saying? 

MR. TERRELL: No, I wouldn't. It's a separate 

hing, work time is altogether different. 

REPRESENTATIVE RHODES: What you are saying the 

urlough program is based on criteria which are suspect or liable 

:o be distorted by gaming as Representative Kelly calls it. So, 

re you suggesting that the furlough should be tied to something 

you say more concrete or simple like work time? 

MR. TERRELL: I'm not suggesting that. 

REPRESENTATIVE RHODES: How would you modify the 
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urlough program? 

MR. TERRELL: Excuse me? 

REPRESENTATIVE RHODES: How would you modify the 

urlough program? 

MR. TERRELL: I wouldn't bother with the furlough 

rogram. That's a separate and distinct thing. 

REPRESENTATIVE RHODES: Would you leave it like it 

s? 

MR. TERRELL: I wouldn't say a furlough program is 

eally reform because it only affects a certain group of men 

n the institution. I won't be eligible for a furlough for six 

nd a half years. You understand a lifer wouldn't be eligible 

or a furlough at all. You have alot of people that know this 

nd they see men coming in for two or three years and they are 

;oing out on furloughs and they aren't getting nothing. There 

s no reform for them. Furloughs really were substitute visits 

t one time. That's why they woe instituted and the people 

lidn't get visits for a long time. 

REPRESENTATIVE RHODES: So, you are sa/ing we should 

iodify the furlough program to take in the long time inmates? 

MR. TERRELL: It does but they still have to have in 

lalf of the minimum. With my time, I have to wait six years he-

lore I would be eligible. I don't want a furlough. I want 

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle



150 

something substantial. I want work time and I want good time 

:hat is known in the federal system and the people that I 

represent, that's what they want. These programs that are 

istablished now are experiments when they could be decided by 

me or two prisoners' actions in so far as going out and abusing 

:hese things when the whole administration is going to take it 

>ff of everybody, if they can't be sound, if that's the case and 

:hat's the way human nature is.' You have to have something 

substantial. There is nothing that is substantial right now. 

REPRESENTATIVE RHODES: Can I ask you one more 

luestion that is not directly related to the good time bill 

je are considering, 479, but it does concern me and since you 

ire from Dallas, you can give me some advice here. Since I have 

teen visiting correctional facilities as a representative, I have 

:un across a number of incidents , allegedly to have occurred 

zithin the prison between guards and inmates and every instance 

[ have run across it's almost impossible, even though you go 

:o the lieutenant governor or the governor, you involve the 

tttorney general, it really boils down to the guard's word 

versus the inmate's word and it seems to be almost impossible 

:o determine truthfulness. I can be more specific. I don't 

enow if this is the proper forum to be specific but this is 

something that is greatly concerning me because it seems to me 
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.t is impossible to explain or to track down situations within 

>ur correctional facilities as long as the thing really boils 

lown to the word of the guard versus the word of the inmate. 

)ne iincldent I am involved in, I'm pretty sure there was col-

.usion between the guards but there is substantial evidence that 

:here was collusion between the prisoners. So, in terms of 

fixing a story that would be consistent on both sides, the 

itories don't match at all about the incident'- at Western. So, 

rhat 1 am asking you is do you have -- is this a problem with 

:he inmates at Dallas and do you have any ideas about how the 

representatives of the legislature, the people of the Common

wealth, or the attorney general, the governor, might fix the 

situation? 

MR. TERRELL: They can fix that very easily. 

REPRESENTATIVE RHODES: How would they do that? 

MR. TERRELL: They could have compulsory lie detect-

>r tests for Commonwealth employees and I think they should 

lave had that a long time ago. The state police should insti-

:ute compulsory lie detector tests and it should be by a 

representative of the inmate and a representative of the insti-

:ution. 

REPRESENTATIVE RHODES: Does this occur now when 

:here is disputed incidents?.' 
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MR. TERRELL: No, it don't. 

REPRESENTATIVE RHODES: You are suggesting there 

should be lie detector tests? 

MR. TERRELL: I do thinkthat would solve the whole 

problem. There is no real problem if they would institute 

that. 

REPRESENTATIVE RHODES: Okay. 

CHAIRMAN SCIR.ICA: Mr. Terrell, thank you for appear

ing before this committee today. 

The next witness is Mr. David Greenberg. Mr. Greenberg is 

from Washington, D.C. and is one of the authors of the "Struggle 

for Justice" which was put out by the American Friends Service 

Committee. I believe he spoke to the issue of corrections in 

this country. 

MR. GREENBERG: For the last year and a half I have 

seen on the research staff of the committee for the study of 

[ncarceratlon* a group, a multidisciplinary group, funded by 

the Field Foundation whose chairman is former Senator Goodell 

Df New York and prior to that, I was working , as you mentioned, 

on the American Friends Service Committee group. During that 

time we engaged in a fundamental consideration of the philosophy 

that has been guiding progressive penal reform in the United 

States for the last hundred years. I would like to say a few 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle



153 

ords about it because I think it bears on House Bill 479. 

We started somewhat puzzled by the fact that in a country 

here there had been a long tradition of prison reform movement 

e found a prison system that in many ways, highly impressive 

s one of the speakers testified, with the longest average 

entences in the world and yet with the crime rate several times 

s high as in other western industrial countries. In trying 

o solve that puzzle, we found in some cases our problem was 

hat earlier reformers had not succeeded but that in many other 

ases the problem was that rather the reformers had succeeded 

nd it was their reforms that now burdened us. During the last 

entury, the dominant theme in progressive prison reform is 

hat could be called in individualized treatment mod61. The pre-

ominant themes in this model are stop crime by rehabilitating 

he criminals that you have caught, keeping them in prison un-

11 they are rehabilitated, releasing them only when you have 

cided that they are rehabilitated. Implicit here is a system 

f preventative confinement. If a person is not rehabilitated, 

e or she will be kept in,until such time as he is rehabilitated, 

'e found in examining the promises of that philosophy that most 

»f the assumptions were mistaken or at least very dubious. 

First is the assumption that people can be rehabilitated 

.n prison. Someone mentioned this morning that Robert Martinson 

— — • — ^ ^ ™ • " " • • • "I • I I I •- • r I I M l . I . I — 1 I . H.IIMI.H , • • — — M M I 1 — I . II I • .••.. 
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ad done a survey of 231 prison reform programs in the United 

tates conducted since 1945 and found none of them had shown 

ny evidence of the ability to reduce recidivism, that is to 

educe the rate of return to crime after release. That study 
not 

ncluded/only programs conducted in prison but also on pro-~ 

ation and parole. As part of my work, I brought here a survey 

hich ended in 1967 up to date through 1972 and I found the 

onclusion remained unchanged. I think the reason is precisely 

he one that Mr. Terrell cited. People at present most often 

articipate in these programs in order to manipulate the release 

rocess rather than any genuine desire to change. Without such 

esire, it's very dubious that any of these programs would have 

luch effect and I mention that all of the ones listed on page 2 

f this document have been evaluated and found to have no impact 

>n return to crineafter release. 

The second promise was that it would be possible to tell 

mprison who will be dangerous if released. This promise also 

:urned out to be false. I have spent a good bit of time looking 

t the prediction methods that have been developed. California 

las spent now 15 years investing hundreds of thousands of man-

lours in developing these techniques. There is no lack of 

loney. They have computers, psychiatrists, psychologists. 

it best they can do marginally better than they do by pulling 
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lames out of a hat. If the criteria, for example, is committing 

new crime within one year of release, if they were to pull 

tames out of a hat, they would be wrong 88 percent of the time. 

:f they use their most sophisticated statistical techniques, 

:hey would be wrong 87 percent of the time, an improvement of 

ne percent. This is assuming that the best methods are used. 

.n fact, they are not. The parole board in California does not 

ise these methods because they find that they offer so little 

elp in deciding who will commit crin.e after release. We 

houldn't be surprised at the failure of these methods for two 

easons. First, the artifical environment in prison is very 

ifficult from the environment that people will be going out 

;o after reJaase. Behavior in the one environment may tell you 

ery little about the behavior in the other environment. So, 

lecondiy, my behavior out on the street depends not only on 

:haracteristics that pertain to me which you could conceivably 

leasure through psychological tests or in some other way but 

ilso on how others behave toward me. Has my wife abandoned me? 

ire the first five employers I go to after release going to 

;ive me a job or are they going to turn me down ? These things 

:e not available for a statistical analysis and so naturally 

:he predictions are going to be imperfect. The result is that 

:he parole boards make many mistakes, many more mistakes than 
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:hey make correct decisions but the system tends to conceal 

tart of those mistakes. 

There are two kinds of mistakes a parole board can make 

rom its perspective.. One is to release someone who then goes 

>ut and makes a dangerous crime which is splashed all over the 

leadlines and everyone asks the parole board why did you release 

:his dangerous fellow. The other kind of mistake is to fail to 

elease someone who would do fine if released. That kind of 

lis take is completely invisible because the man never gets a 

inance to prove that had he been released, he would have gone 

itraght. As long as parole boards are held accountable for 

lecisions, a conservative bias is built into the system and we 

lo find historically that average sentences tended to rise in 

:his country. In fact, that during the 20s when parole was 

.ntroduced throughout the United States, its proponents main

lined that it was an advantage. It was a way of countering 

in argument that parole was a form of leniency. 

The result has left us with a system that accorded large 

leasures of discretion to parole boards and to judges to in-

lividualize the treatment according to the rehabilitative needs 

ind the preventative confinement needs of the individual crimi-

lal. These needs were not being served but we found sentences 

/ent up. We found the decisions being made by criteria that if 
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lade explicit we would probably be inclined to reject. Deci

sions not only based on what a parson is likely to do upon 

release or the need to deter a certain kind of crime but based 

xi cultural criteria. Does the person go to church on Sunday? 

)oes he look like a stereotype of a white middle class person 

tnd so on. At best you get gross disparities in outcomes that 

ire highly resented. At worst you get racial clash, cultural 

md political discrimination. 

Perhaps I can indicate how this works by telling you about 

something that happened to a friend of mine. At the age of 19 

le decided that he was a professional thief. At the age of 23 

?hen he was sentenced to prison in California, he decided that 

ie was a failure as a professional thief and to think about 

finding another occupation. Under the indeterminant sentencing 

jrovision in California, he was.sentenced one to life, we will 

Let you out when you are rehabilitated. This fellow who did 

:he crime with him who was convicted at the same time and had 

i comparable prior record got out after two years. My friend 

said when he went in he wanted to go to college when he got 

Dut. They said we think you should be an electrician and he 

said I don't want to be an electrician. I want to go to college. 

tfe want you to be an electrician. He started taking college 

correspondence courses. They became very angry. This was not 
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staying in your place. The result was that he didn't get out 

antil five years, year after year of three years after his 

friend's release. He was held in prison because he wouldnt 

study to be an electrician. He eventually got out, earned a 

PhD in sociology and is now a professor of sociology at San 

?rancisco State. It makes a good story because he was right 

and the parole board was wrong but I maintain that his having 

seen held three years extra in prison because he didn't want to 

3 an electrician would have been wrong, unfair, even if he bad 

>een wrong, if he had made a mistake and maybe should have be

come an electrician. One of my objections, and there are 

several to this bill, is that it tries to coerce prisoners 

through the threat of id.ease, of withholding release, but are 

likely to serve covert purposes, getting people into group 

counseling so that the prison can spy on them and find out 

information that it would be difficult to obtain otherwise, 

jetting people to go to church and the like. 

I do see some purposes that I think motivated the people 

that made this bill but I think the way the bill is formulated, 

nost of these purposes will not be served and the result will be 

very unfortunate. One is this business of coercing-' people 

into these programs. I agree completely with the previous 

speaker that rather than giving the board or the bureau the 
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;otal discretion to tell people what programs to go into, it 

jould be better to prohibit them from doing this, to say you 

ire authorized to set up programs to help inmates, those who 

/ish to do so, may take advantage of them but no one is to be 

leld a day longer because he doesn't go to group counseling, 

>articipate in vocational training or any of these other things, 

My second gripe about the bill is the large measure of 

tiscretion it accords both to the Bureau and the Board of Parole 

1 consider this to be an abdication of legislative responsibili

ty. It's very revealing in some of the sentencing councils 

;hat have been held for judges when summary case histories are 

(resented to judges for present record, past record, behavior 

.n prison — I'm sorry, not behavior in prison — just other 

dographical data about the fellow and judges are asked to say 

fhat sentence do you think this fellow ought to get. Typically 

.t will range from probation to twenty years. There is gross 

lisagreement when you ask people why should a person get this 

ientence as to what factors ought to be taken into consideration. 

'he result is that each judge makes a decision on his own. 

he parole boards make their own decisions. These are low 

isibility decisions. No one has to give reasons. The legis-
i 

ature never has to spell out what criteria ought to govern 

decision and what not. If you look at the criteria actually 

, 
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>eing used, you find that race, class and other objectionable 

iriteria frequently play an important role in deciding who is 

:eleased and who is not. This is the kind of discretion that 

re would never authorize under other circumstances. Can you 

.magine what our reaction would be if we were told the Internal 

Revenue Service, instead of having to operate by an enormously 

letailed tax code, prescribing precisely how much tax we have 

:o pay were to be told that within perhaps very wide boundaries 

:hey would form their assessment of how much tax we ought to 

>ay based on our moral worthiness, the government's need for 

iunds and so on. Of course, we would be terribly frightened, 

sven if we had confidence in those men;that they would be 

irbitrary, that abuses would creep in. Yet, we build in no 

safeguards against this in other elements of the system. The 

system I would like to most see adopted would be one of short 

:ixed sentences that would be fairly certaia/dould be inclined 

:o do away of much of the granting of probation but to have 

sentences that are measured in weeks and months rather than in 

rears and decades. Our sentences, -- almost everyone who 

studies this system agrees that they are far too long, either 

m rehabilitative grounds or on deterrent grounfe or on grounds 

"a. 
)f retribution. I think it's outrageous that/person could 

spent 1215 years in prison, such a large portion of a person's 
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lifetime, for robbery. I think it simply doesn't deserve that 

Long a time and it is likely on rehabilitative grounds to become 

.counter -
>retty/productive. The evidence of deterence suggests that 

ilmost all of the deterrent effect of a criminal penalty is 

)btained — sentences there are rather short. So, i would be 

Inclined to move toward a system of short fixed sentences 

Ideally prescribed by the legislature. If we are talking about 

Less than ideal like nevertheless improved system, I think you 

:ould allow a judge some discretion based on criteria that are 

spelled out by the legislature. The law might say one year to 

:wo. The judge can take into account aggravating circumstances. 

Juveniles are allowed to get less and a few other criteria, 

>rior record perhaps, but not such things as whether a person 

lad a high school diploma, and thought to be in/S urther educa- i 

tion. 

Now, I would further allow a very limited discretion of 

sentence to insure discipline within the prison but very limit-

jd. If we are talking about a major offense, assault, rape» 

:iomocide, these offenses are already against the law and should 

>e prosecuted so that the defendant will have the protection of 

3th substantial and procedural due process that are available 

In the courts. At present, these guarantees simply do not 

sxist. You have the executive both prosecuting and judge and 
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:hey may be different individuals but they are a part of the 

;ame system. Prisoners deserve the same individual judiciary 

;he same protections, that people deserve on the outside. 

In addition, there are some regulations that may need to 

>e enforced in the prison that are not part of the criminal 

:ode but arise from special circumstances of a penitentBry. 

iome of these rules are perhaps very minor and well might be 

ibolished. Some may turn out to be necessary but here too I 

rould like prescribed sentences, due process, a number of 

[uarantees to make sure that the wrong people aren't punished, 

:o make sure that no one is punished excessively. At present, 

'ou could lose a large measure of good tine for a relatively 

dnor infraction, insolence or loitering or something like this. 

fhat I would suggest then is that not the bureau be allowed to 

set up as it is here some good time provision but that the 

.egislature do this, that the good tine be a reduction from a 

lentence whose maximums are shorter than the maximums are now 

.n the law and I would further introduce the provision that 

nice good time is earned, it cannot be take n away. If you 

lave been good this month and earned your week of good time, 

fou have it. If you are bad next week, we can take it away 

•ut no more. This will ensure that the severity of the penalty 

loes not grossly exceed the severity of the crime. There is 
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nother anomaly here that needs some attention. I think it 

asn't intended that these good time provisions would apply to 

people only if they have sentences of two years or more. Once 

hey have a sentence of two years, the parole board, if this 

•ill were implemented, could release them the day after they 

re in prison. So, a person sentenced by the judge to two 

ears could actually do in theory a sentence of one day. That 

on't happen because parole boards are conservative but it 

leans that a person might serve a sentence less than a person 

entenced to one year by the judge. It's an anomaly. So, 

>ne here who gets 30 years for rape could walk out after six 

lonths. Someone who gets six months for shoplifting would do 

:he same amount of time. That is an additional measure that 

'. think deserves your attention. 

I am skeptical that people will be helped by this bill. 

t strikes me that one of the reasons why people want a good 

:ime provision is that they really don't trust the parole board 

:o let these people out. So, they want to put in another way 

»f putting people out but T think there is a much better solu-

:ion, one that is much less susceptible to abuse and that is 

'or the legislature to take some responsibility and drastically 

ower the length of the sentences. 

CHAIRMAN SCIRICA: Thank you very much. When you 

i 
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;alk about your idea of the system, could you spell it out 

sxactly what you mean about the terms? Let's take for example, 

i felony like armed robbery or repe, what kinds of terms are 

ou talking about and how would that be applied? 

MR. GREENBERG: Our committee has talked about 

caling sentences down so that five years would be the maximum 

"or the most serious crime, perhaps longer for the murderer 

ho gets out after five years and then kills another person 

imply because the community sentiment is not likely to tolerate 

ive years but that's a very rare circumstance. So, we would 

:alk about scaling sentences down with the criteria that we 

rould continue scaling them down to the point where crime rates 

lo not rise. I have been doing some research in comparing the 

rime rate in different states which had a vast range of 

entences of different lengths. There are all kinds of problems 

.n that research but the conclusion seems to be that within the 

ixisting range of sentence lengths and sentence severity, crime 

ates are absolutely unaffected by sentence length. This 

teans that we can scale sentences down considerably fiom what 

:hey are now without suffering any impact on higher crime rates 

md the thing that does seem to make a good deal of sense is 

:he clearance rates by the police, the chance of getting caught 

y the police does seem to make quite a bit of difference. So, 
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[ would think — I'm reluctant to see any more money spent 

for law enforcement but if it were to be spent wisely, it might 

J a major diversion of funds from the prison to the police. So, 

Let's say that if we had this — let's suppose one year's sen-

:ence for armed robbery. Let's take just a hypothetical exam-

>le. Now, starting from that baseline, you might want to go 

iown slightly for juveniles, up slightly forrepeaters, any other 

:riteria that you are going to be willing to write into law 

>r if we did this in England where the appeals court spells out 

:riteria, then the criteria would be those that are spelled out 

>y the appeals court. The advantage of this is that any criter

ion that anyone wants to use for severity or leniency will be 

>pen to debate and discussion. It can be tested to see whether 

Lt's constitutional. It means that no one is going to propose 

that blacks should get longer sentences than whites which could 

lappen even under the skies of rehabilitative standards when 

lere is no test of whether a person actually meets those stan

dards . 

CHAIRMAN SCIRICA:: Are you talking about a mandatory 

sentence for these felonies, everybody would get one year, 

Let's say five years, that's more realistic? 

MR. GREENBERG: Nationwide, the average for robbery 

Ls three years. 

\ 
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CHAIRMANSCIRIGA* We can take three years. Are 

ou saying that the penalty should be fixed at/three year 

eriod so that somebody would serve three years? 

MR. GREENBERG: That would be my ideal and if you 

ant — let's say juvenile to serve less, then you would write 

nto the law to reduce for juveniles or whatever it happened 

o be and that way everyone could take advantage of the 

eniency instead of having to hope that they get the right 

udge and if you think that for one reason or another someone 

ught to be kept in longer, then all would be kept in longer 

nd it would be a fair system. People would know what the 

enalty is in advance. 

CHAIRMAN SCIRICA: I can see the anomaly in the 

ystem that you are trying to correct but don't you run the 

anger in that kind of a sentencing system/almost completely 

ying', the hands of the sentencing person, a judge or a judicial 

erson or whatever even if it's a board of citizens from taking 

nto account the individual circumstances aside from the fact 

hat a person may be a juvenile or aside from the fact that 

e has maybe been a recidivist? 

MR. GREENBERG: You do tie their hands and I think 

n some cases you may feel that will be an injustice but I 

ould argue that the injustices that are likely to be done under 

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

kbarrett
Rectangle



167 

hat system would be far less than the ones that are done now 

ecause you have no guarantees that these individual circum-

tances that you might want to involve leniency will be con-

idered in the same way by the judge. The fact that there is 

gross disagreement among different decision makers about these 

tatters indicates that he may decide just the opposite. This 

tappens all of the time. A kid comes from a broken home and 

ie is brought in for some delinquent act. We might be inclined 

:o say well gee our retributive standards should hold him to — 

re are inclined to excuse him because we can understand his 

iffense. He comes from a broken home. The judge may say that 

ir may say I can't send this kid back to this home because the 

>arents aren't around to supervise him. I better send him to 

;he reformatory. So, I would rather say get these things out 

>n the table. There is another circumstance that may be more 

:roublesome and this is that in tying .the judge's hands that 

ray, you play havoc with the plea bargaining system. At present 

Lt's advantageous to give judges a certain amount of discretion 

ecause the courts can only operate with guilty pleas that are 

>roduced by pressuring defendants with the threat of more time 

Lf they don't plead guilty. Now, to some extent the parole 

system already does that because the person, if there is a 

Large amount of indefiniteness in the sentence, they still don't 
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enow what they are going to be getting. The parole board is 

free to disregard it, anything tne judge may say, but I myself 

lon't like the plea bargaining system very much. 1 think it 

subverts the rights to due process of trial by jury and so on 

ind would prefer to see much more resources devoted to the 

:ourts so that people could be tried and have a determination of 

:heir guilt made without feeling they will be crucified for 

:hem doing that. 

CHAIRMAN SCIEICA: That's a very real problem. Plea 

>argaining also results in lesser sentences, lesser time. 

MR. GREENBEKG: You as legislators can deal with 

:hat independently and you can make sure that it's not done with 

criteria that you don't want making a difference such as whether 

:he person has the money to get out on bail. 

CHAIRMAN SCIRICA: You have some problems with writ

ing too many criteria into our statutes. For example, we/write 

tggravaiing and mitigating circumstances into any sentencing 

:ode and we can even have other judges participate in that 

decision but when it comes down to it, I would think that the 

Individual judge that heard the case is going to make his 

lecision no matter what the statute says. It's going to be 

)ased on his appraisal of the case. That would mitigate 

igainst the second alternative. 
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MR. GREENBERG: That's true. There is still room 

for abuse in that system but as I look at it, I think the 

:hances of adoption of my ideal system at the present time are 

/ery small. Under my system the parole board would be abolished 

ind any proposal, to reduce the amount of patronage is going up-

lill and may have very little chance for success. It may be 

:hat we will have to deal with a system in which the appeals 

:ourt begin to evolve some criteria but we will also worry 

Less about this if the range between the minimum and the maxi-

Qum were greatly reduced, if the judge had discretion between 

iwo and three, we would worry less than if it's one to twenty-

:ive. It's been unfortunate but this legislature has particular

ly not been willing to go in the direction of lower sentences. 

)ne very interesting study was done on the rapes in Philadelphia 

tt>out five years ago there was a highly publicized rape which 

>ccurred a few months before election to the legislature. The 

Legislature responded to that by greatly increasing the penal

ties for rape. Sociologists have looked at what effects this 

tad on rape rates in Philadelphia. It had no effect at all. 

Jnfortunately, it's much easier to raise sentences than lower 

them. Perhaps counterproductively, it's often the belief of 

certain observers that one of the reasons why judges and juries 

ire reluctant to convict is because the penalty is disproport-
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Lonate. 

CHAIRMAN SCIRICA: Yes, I would agree with that. 

)ne of the other reasons why they are reluctant to convict also, 

Ls whenever a mandatory sentence is imposed. 

MR. GREENBERG: Because the sentences are so high. 

[f the sentences were low, I think this wouldn't be so much 

:he case. 

CHAIRMAN SCIRICA:: Are you aware of any states that 

ire actively involved or moving toward a reduction in sentences 

ilong the lines that you have suggested? 

MR. GREENBERG: I don't know of any state that has 

>ne so. There have been several moves in the California legis

lature along that direction. So far the rehabilitative ideal 

still remains in California. I think it will be some time, 

/e have a real problem that there are very few powerful politi-

:al forces that are so interested in the intricacies of the 

system, perhaps prisoners and ex-prisoners are the ones most 

Interested and they are as the previous speaker increasingly 

seeing the dangers of the system. It's ironic but 20 years 

ago when California started moving in this direction under 

Sovernor Earl Warren, this was thought of as liberal reform. 

Prisoners were all in favor of it. They thought they would get 

real help with their problems and so on and it had no effect 
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»nd now they are disillusioned and one of the strongest voices 

igainst it. 

REPRESENTATIVE HASKELL: What criteria, if any can 

>e used to determine acccurately whether a person has been 

rehabilitated? 

MR. GREENBERG: There are none known if by that you 

mean likely to return to crime. No one has any way of knowing. 

)ne of the interesting things in this connection some recent 

research I have been doing on recidivism. We have been told 

:or many years that recidivism is very high that this is why 

:rime rates are so high and rehabilitation programs have to 

solve this problem in order to reduce the crime rates. If you 

ictually look at what people tend to get sent back to prison for 

lationwide, three fourths of all the people sent back to 

>rison are sent back for technical violation of parole, staying 

>ut too late at night, marrying without permission, this sort of 

;hing. Only one fourth for new crimes. Most of those new 

srimes are relatively minor crimes, possession of drugs, 

ilcohol offenses. Where they involve crimes against person 

>r property, they tend to be nonviolent property crimes. The 

:rimes of violence or potential violence, homocide, rape, 

robbery, and so on, the ones that the public is the most worried 

about are extremely rare in parolees. I began doing research 
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sing California data since I found these serious crimes to be 

o rare on parolees, to ask how likely is it that a parolee will 

o one of these things compared to a person just chosen at 

andom out of the general public and the answer from- homocide 

as somewhat more likely but you have to remember it's a high 

isk group because you are dealing mostly with young males, 

ostly racial minorities or poor whereas the general population 

ncludes women who really/a8ntnese things, infants, elderly, 

nd so on. I found out that just by taking a few demographic 

ariables into account, most of this disproportion was eliminates 

here was still some discrepancy for robbery and this means I 

hink that some robberies are done by professional thieves who 

ust like people in other occupations don't like to change their 

ccupation but most of the serious crimes are no more likely 

o be committed by a parolee than anybody else drawn from the 

ame social background. 

REPRESENTATIVE HASKELL: Then, we can institute all 

f the programs we want and we can't really determine whether 

person has been rehabilitated? 

MR. GREENBERG: That is correct. I would suggest, 

herefore, that you have these programs on a strictly voluntary 

asis, designed to meet offenders' needs as they perceive 

hem. My guess will be that this will then have a shift from 
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jroup counseling which at best is a bore to prisoners and at 

;orst is a kind of surveillance device, to vocational training 

programs. Now, how much of a difference even that will make is 

lot so clear. Most of the few vocational programs now in 

existence tram people for jobs that don't exist or are extreme

ly low paying and don't eliminate the prejudice against hiring 

in ex-convict. So, it may be that even those won't do a great 

leal b,ut this is the direction that I would suggest people begin 

to move in. 

REPRESENTATIVE HASKELL: Thank you. 

CHAIRMAN SCIRICA: You are saying that within the 

:ontext of a relatively short mandatory prison term, that 

really the only purpose of incarceration is punishment? 

MR. GREENBERG: That's correct. Punishment both to 

3eter the person, perhaps others but it doesn't need to be very 

severe to do that and perhaps to satisfy community sentiments 

:>f a retributive kind, which even if we didn't approve of them 

still exist. It's remarkable when we look even in the supposed

ly rehabilitative oriented system, everyone gets one to life 

and supposedly release is to be on rehabiliative criteria. 

Still, if you look at the sentences that people are actually 

serving -- in fact, they ordered roughly according to the rank 

of the seriousness of the offense. Homocide will get the most. 
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Jurglars will be getting less and so on. There are some 

rariations from this. It's ironic in California that people 

then they commit'consensual sodomy end up doing more time in 

;he prison than rapists who have inflicted serious bodily 

.njury to their victims. This is probably one of the abuses 
i 

>f a rehabilitative oriented system. People running the 

system begin to inject their own notions about rehabilita

tion that are sometimes very peculiar and involve cultural 

torms and not protect anybody who has been victimized. 

CHAIRMAN SCIRICA: If I can ask you a hypothetical 

tuestion, if we could assume that within our lifetime, anyway, 

;hat your proposal for mandatory shorter prison terms is im-

tossible, then what do you propose? 

MR. GREENBERG: It's very hard if you don't have 

;hat system to have a truly satisfactory sustem but I am temptec 

;o go along the following lines and this would be to keep the 

•resent system, hopefully, with somewhat shorter sentences but 

fe will do the best we can and that might not be very good but 

fith release to be automatic at the minimum eligibility date 

inless the Bureau of Prisons went to court and proved beyond 

•easonable doubt, as in any other criminal adversarial pro-

ceding, that specified criteria have been met and these might 

»e prediction of future dangerousness or something else. I 
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don't think that is very good because the conditions are so bad. 

tt means that you are going to be right one time out of a 

hundred and wrong 99 times out of 100 but at least it would 

Eorce people to put their reasons for some independent decision 

naking and to justify what they are doing. At present, its 

a completely secret kind of decision making that has to go. 

REPRESENTATIVE HASKELL: What is your opirion as to 

Che worthiness of community treatment centers as it exists now? 

MR. GREENBERG: We have to ask what these are for 

before we can evaluate them. If the answer is they are more 

humane than putting somebody in Graterfofd probably that's so 

though I have heard contrary opinions from some inmates who 

say they prefer a system where they know what the rules are, 

vhere they are not tempted constantly by freedom and so on. 

If the answer is to rehabilitate the inmates, no it doesn't do 

any better. If your only concern is with preventing the inmate 

from returning to crime, in most cases you might as well release 

the inmate from the start because anything you do to them is 

likely to be more harmful than helpSal. If the answer is to de

ter the person or others, well it might or it might not. Not 

really enough is known about those things to answer that. In 

looking at all alternatives to imprisonment, our committee has 

become very much interested in the idea of intermittent confine-
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oent, perhaps a sentence that would be served on weekend but 

jould not prevent a person from continuing his job or her job, 

aaintaining ties with the family and so on. 

REPRESENTATIVE HASKELL: This has been tried in 

Pennsylvania in certain areas. 

MR. GREENBERG: Has it? I suspect only with 

selected people and not on a mandatory basis. 

REPRESENTATIVE HASKELL: Right. 

MR. GREENBERG: But particularly for violent 

:rimes or on retributive ground, we may not want to send someone 

to a very charitable institution. I think this is very tempt

ing but again no attempt would be made to i^joetcepeople into 

rehabilitation. We would frankly admit that we are punishing 

people and if then we want to be restrained, we will try to 

ninimize the brutality of that punishment. 

REPRESENTATIVE WHITTLESEY: You talk about coercing-' 

people into rehabilitation but isn't this rehabilitation in a 

sense that it's an attempt of society to protect themselves^ 

Ln a sense that if a man knows how to read and if he is forced 

to learn how to read he is going to be better able to manipulate 

nimself in society? Isn't that a valid goal of the prison 

system? -

MR. GREENBERG: You might consider it a valid goal. 
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[ did actually hear about one bank robber who said had he known 

how 

to read he would have seen the sign on the door saying that 

this bank was .protected with seeing eye cameias. But it hasn't 

forked. It is proved to be a cover for many other things. It 

Leads to all kinds of unfairness. Let's suppose that I and 

another fellow bath had come in for buigLary and they say to 

tie well Greenberg you have a PhD so clearly your prospects are 

iretty good. We will let you out but the other fellow, he 

lasn't finished grammar school. We have to keep him in for 

Eive years to teach him how to read. I think that's unfair. 

Whatever goal it may be it's still unfair. There are many cases 

vhere we do not want to put people in prison even though we 

feel confident that it would protect society from crime^because 

Lt would be unfair. As an example, there may be individuals 

*ho have committed no crime but you think are very likely to 

Momit a crime. Even so, it could be argued that we should put 

them in prison even though they haven't done anything, and you 

night be right. It would prevent a certain amount of crime, 

/ery little probably, because the prediction is likely to be 

«:ong but we don't do it because of our concern for principles 

5f justice. 

REPRESENTATIVE WHITTLESEY: If your thesis then is 

that the entire system of rehabilitation is unfair or that it 
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tas been administered in an unfair manner and the legislature 

hould set forth a criteria more clearly — 

MR. GREENBERG: I think that it should be put on 

i volunteer basis and it's very hard to do that as long as a 

>arole boari or some other agency has a good deal of discretion 

.n deciding when to let people out. As soon as that happens, 

>eople participate in order to manipulate the release process 

md though you may force them to read, you also teach them to 

> secretive, manipulative and so on. These are not necessarily 

values you want to teach prisoners. 

REPRESENTATIVE WHITTLESEY: Would you recommend 

:hat we abandon the whole thing then? 

MR. GREENBERG: No. I think you want to keep some 

>f the programs but give prisoners much greater choice in 

setting up the program and deciding whether to participate and 

>revent them from influencing the disposition of the prisoner 

.r\ the system and from determining the release date. The same 

Issue arises, by the way, not only in release from prison, 

>ut also in the decision whether to send somebody to prison or 

:rial. May jurisdictions are setting up programs called pre-

:rial diversion. Under this system trial is postponed. The 

Individual is pressured into going to a rehabilitation program 

md if they complete that program, then charges will be dropped 
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it a future date. I would think again that this undermines the 

:ight to be acquitted. It means that some people who are 

.nnocent may be pressured into programs that they don't want to 

>articipate in even though -they committed no crime. They don't 

rant to take a chance. They think it may be held against them. 

REPRESENTATIVE WHITTLESEY: But how would you 

justify this to taxpayers if we adopted your system? How would 

rou justify maintaining any of these programs within the 

>risons at all? 

MR. GREENBERG: Much more likely to work. 

REPRESENTATIVE WHITTLESEY: What would be? 

MR. GREENBERG: My proposal, much more likely to 

;ork than the present system. I think there are many reasons 

rtiy this doesn't happen but one of the reasons is that people 

.ike to think of themselves as being helpful, not punitive. 

[ spent a good deal of time going around talking to Quaker 

jroups after I worked on "Struggle for Justice" the mere 

sention of the fact the prison rehabilitation programs are 

failing is what makes many of them angry at me. They had 

/be 
in intuitive need that there would/some people they wanted to 

;ee put away but also a deep need not to think of themselves 

is punitive, to be able to say we are doing this for their 

>wn good. Ultimately they will be better off for it and if you 
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ell them no, you don't put people in prison for their own good, 

ou may want to do it for our good but never for theirs, some-

hing that many of us have a hard time facing up to, and we 

ught to confront it openly. 

REPRESENTATIVE WHITTLESEY: I agree with you but 

. wondered how you came to that conclusion. 

REPRESENTATIVE KELLY: Have you ever tested public 

eaction to any of your proposals? 

MR. GREENBERG: I have found a great deal of appeal 

mong conservatives because they are as (distrustful as I am 

erhaps for different reasons of this type of liberality to the 

urogram and they also see the need for punishment. I think this 

concept of treat the criminal not the crime, don't punish but 

ehabilitate, has been really greeted with a good deal of sus

picion on the part of the general public. 

REPRESENTATIVE KELLY: What's the greatest deterrent 

:o crime, hasty or quick apprehension? 

MR. GREENBERG: That's our belief, and of course, 

:he thrust of liberal reform as present is against that. In 

Jalifornia together with the indeterminent sentence, they also 

lave a probation subsidy so that only ten percent of those con

victed of felonies go to prison. The rest either do a short 

:ime in jail and then go out on probation or get a flat pro-
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ation. The certainty of being punished has declined steadily 

n the sixties. I have a hunch it may have contributed to 

ising crime rates though we don't know for sure. It's hard 

:o think positive about these things. So, I would be inclined 

t the same time that I put in short and certain sentences to 

,reatly increase the prospects that someone will do some time. 

REPRESENTATIVE RHODES: Mr. Greenberg, you are 

uggesting that we should have changes in terms of a minimum 

nd maximum sentence. If the legislature responds to your 

uggestion, why wouldn't the judges just prescribe higher mini-

mms? 

MR. GREENBERG: They m.ght if you gave them alot of 

eeway to do that. That's why I would like to see this pre-

cribed as narrowly as possible. Of course, if the maximum that 

:he legislature allows is really low, there is not too much 

iarm they can do in that. Actually, it may be worth mentioning 

lince someone quoted earlier Judge Frankel's article on sen-

encing. He points out that judges are perhaps the least 

[ualified to do sentencing of anyone. Nothing in their law 

chool education prepares them to do this. They learn a great 

leal about contracts, about criminal law, about how to determine 

:rom rules of evidence whether someone has violated the law 

>ut very little, either a philsophy or psychology or anything 
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f this kind to decide what the proper penalty ought to be. 

low, you may say this is true of legislators also but legis-

ators can hold hearings and spend some time debating what 

:he criteria ought to be. 

REPRESENTATIVE WHITTLESEY: So can a judge, can 

ie not? 

MR. GRELNBERG: Hardly, on each individual case 

onsidering the case loads. 

REPRESENTATIVE WHITTLESEY: But philosophically , 

:heoretically he can? 

MR. GREENBERG: Theoretically they could but in' 

'act they haven't. 

REPRESENTATIVE RHODES: Mr. Greenberg, you said 

:hat — I'm interested in your observation about the recidivism 

•ate in terms of the percentage of violent crimes that parolees 

commit. 

MR. GREENBERG: Yes. 

REPRESENTATIVE RHODES: What's the relationship 

>r the ratio of percentages betwen the general inmate popula-

;ion and the parolees committing violent crimes? 

MR. GREENBERG: You want to know what a non-parolee 

- what percent commit violent crin.es? 

REPRESENTATIVE RHODES: You said that after you 

http://crin.es
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:ook demographic factors out, that the parolee pretty much 

:orresponded to the normal population. I was wondering in 

relation to ratios between that and what percentage of violent 

:rime is there in the general MA population? 

MR. GREENBERG: Maybe one percent over a period of 

i couple years after release. 

REPRESENTATIVE RHODES: No. I think you are still 

lot understanding my question. I am asking what is the ratio 

lot the percentage, what is the ratio between the percentage of 

Inmates who have committed violent crimes and are incarcerated 

cor that reason in the general population to the percentage of 

parolees who commit violent crimes because that would give us 

i better idea. 

MR. GREENBERG: I'm sorry. I still don't understand 

the question. 

REPRESENTATIVE RHODES: Okay. You said that the 

sarolee commits a percentage of crimes, you say one percent, 

eight? 

MR. GREENBERG: Yes, something like one percent will 

:ommit a crime of violence. Oh, I see. You want to see — 

REPRESENTATIVE RHODES: What is the percentage of 

the general population of inmates who are in the prison — 

that's the percentage of those people who committed violent 

j 
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irimes are not all in there for armed robbery and-rape. So, 

'ou have an idea of what the transition is. 

MR. GREENBERG: I don't know nationwide what it is. 

Lt varies alot from one prison to another especially in the 

state that operates its system with a number of different prisons 

REPRESENTATIVE RHODES: Total prison population? 

MR. GREENBERG: I don't know. 

REPRESENTATIVE RHODES: You have no idea? 

MR. GREENBERG: You do find a large measure of 

:rime switching. This is one of the reason'why it is hard to 

iake accurate predictions. You might have a stereotype about 

:he compulsive arsonist or the check writer who does nothing 

>ut write checks or the homocidal maniac but if this exists, 

Lt's very rare. If you look at the correlation between what 

jeople go in for and what they go out for, there is some 

tendency to switch but for the most, there is some tendency to 

sersist in the same crime but it's a slight tendency, mostly 

people switch. So, if you look for example in a given year at 

the crimes for which the parolees return, for homocide, were 

ariginally committed, you would probably find that none of them. 

*ere an original homocide conviction but they were in for any

thing ranging from marijuana, checks, burglary, robbery, and 

so on. 
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REPRESENTATIVE RHODES: Okay. YQU can't give us the 

atio. 

MR. GREENBERG: That's correct. 

REPRESENTATIVE RHODES: Not even a ballpark figure? 

MR. GREENBERG: It might be five or ten percent 

iepending on how widely probation is used in that particular 

tate. In California where probation is widely used, — 

REPRESENTATIVE RHODES: It's not automatic by the 

:en percent? 

MR. GREENBERG: Something like that. My next 

[uestion is a previous witness suggested that there is a point 

.n a term where maybe there was a direct relationship betwcm 

:he time you spend in prison and your likelihood for recidivism • 

:hat in a sense you become dull or unresponsive to treatment or 

whatever after a certain point and I was wondering is this 

lonlinear or linear? Is there a sudden drop at some point or 

s it two years? You just give up on the person or does it 

steadily drop off? 

MR. GREENBERG: If you keep people for very long, 

intil they are very aged, their likelihood of being back to 

:rime is very low. 

REPRESENTATIVE RHODES: It goes back up — 

MR. GREENBERG: But within a normal range where you 
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re talking about people that are not old, when they get out 

ost of the studies show that the longer you keep people, the 

ore likely they are to return to crime. There are few that 

how that there is no effect, that it's absolutely flat but 

ost show that the increase is not real sharp but sharply enough 

o that you would not be inclined on those grounds in a couple 

f years into the prison where the person becomes unrecoverable? 

MR. GREENBERG: No. 

REPRESENTATIVE RHODES: There is no special point? 

MR. GREENBERG: There is another problem with the 

ndetermination of these studies. Someone gets picked after 

eing let out. Is that because in one group they were more 

rone to return to crime or is it because they were more likely 

o get caught? Many people believe and I am one of them that 

he business of prisons being a school of crimeis vastly over-

ated. If you actually talk to thieves, you find that most of 

hem will maintain that doing time is very bad for your pro-

essional career as a thief. You are under intense surveillance 

y parole authorities and police after you get out and youre 

etting rusty. You don't think quite as well. You have lost 

our physical agility. You are much more likely to get caught. 

o, it may be that the recidivismincrease is not because they 

re more prone to crime but they are under tighter surveillance 
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id have lost the knack of it. 

REPRESENTATIVE RHODES: My last question is you have 

sen fairly critical of the programs that we offer in the Common-

salth to prisoners for rehabilitation and treatment adjustment 

i the adult correction systems. Doesyour criticism also part air 

a the juvenile system and if it does, does it mean for esanple 

a should not require schools in our juvenile facilities and our 

if DC camps? 

MR. GREENBEKG: I don't know much about the institu

tions in Pennsylvania but I suspect if they are similar to 

ather states, my criticism would apply. The way I would deal 

tfith the question of coercing juveniles into programs is to 

say that do to them whatever you do to juveniles on the outside 

t>ut no more. If you can require juveniles to go to school it 

is reasonable to say that they can be made to do so in the 

penitentary or reformatories as well but I would be cautious 

about granting large amounts of discretion in choosing what 

penalties can be exacted against those that don't comply. You 

know, in other words, may be,— and here you may have a problem 

because you may not have alot of choices with penalties but 

if you want to say to a kid, we will never let you out unless 

you go to school, that's too severe. 

REPRESENTATIVE RHODES: Yes. Thank you. 
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REPRESENTATIVE KELLY: What would you do with the 

ociopath, somebody who Is a hardened criminal? 

MR. GREENBERG: The same as to anyone else. If 

someone hits you on the head, -- I don't care if is sociopath 

or a nonsociopath, I think we ought to have some penalties to 

deter some crimes but the penalties shouldn't be accepted. 

Those that violate the law — I don't know what a sociopath 

is except someone who oflen violates the law but we should 

penalize those people. I wouldn't make any special categories 

based on some psychological diagnosis that means that some 

people are going to go out and commit a crime again. Last 

year Governor Keagan was asked in California to comment when 

a parolee was released and shortly after that killed a cop and 

he said rather bluntly but honestly you can't win them all 

and that might be a hard thing to say when someone gets killed 

but in fact some penal policy requires the release of some 

dangerous prisoners. 

REPRESENTATIVE KELLY: I take it you wouldn't 

support the death penalty? 

MR. GREENBERG: That's correct. 

REPRESENTATIVE KELLY: What about the individual 

who you know you can identify is going to go and commit another 

crime, for example, the kind of prisoner — the one that is 
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ne of the most notorious in our system that we have met, escapeA 

rom a prison, killed a policeman, killed s mother and child 

rhose bodies have never been found. They assume that he did 

t. What do you do with that? 

MR. GUEENBERG: I think you put that individual in 

;a: 
>rison for/sentence commensurate with the seriousness of the 

•ffense. 

REPRESENTATIVE KELLY: Life? 

MR. GREENBERG: No, I wouldn't have it life. It 

light be five years or ten years That individual would go out 

>ut that person is very unlikely to commit another crime 

particularly one of violence. No one knows which ones these 

will be. So, if you don't want to take any chances on them, 

rou keep them all in jail for life. You could prevent very 

.ittle crime. Hardly any of the murders committed are committed 

iy people who have been in for murder and released but I 

wouldn't be inclined to do that because it would mean keeping 

something like 300 men in prison to prevent one crime. I see 

10 reason to do that. 

REPRESENTATIVE KELLY: He'd been in for murder, 

ras out, committed other murders. 

MR. GREENBERG: It was one of the 300 

REPRESENTATIVE KELLY: He would tell you today that 
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.f he were out, he would commit more murders. That person has 

:o be locked up for — he would be — if we still had the death 

tenalty which I don't agree with either, he would be under 

leveral sentences for death but I don't see how you can say 

:hat while statistically we have to line this thing up so that 

•verybody has a shot to go out of there. I think on my own 

:hinking -- the liberal that everybody is rehabilitative. 

lonservatives might say we can rehabilitate some and I think 

iomewhere you have to draw the line. You have to say that 

iomebody of the nature of this individual should never be let 

>ut. 

MR. GREENBERG: You may want to say that and some 

leople would even say that apart from any belief as to what 

le is likely to do in the future. Some people might say that 

nultiple murders is such an offense that a person should be 

jiven life with no chance of parole. I am not one of those. 

[ simply say if you want to choose — no one knows which one 

>f those thousand or which two of those thousand are going to do 

it again and you are going to be putting an awfully lot of 

>eople in prison for an awfully long time for not going to do 

inything. You might find that an .unpleasant choice but that 

Ls the choice given present ability to predict. I don't believe 

myone who tells you I know this person is going to go out and 
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o that. Many people will say that with great confidence but 

very time that is even tested it has been found to be totally 

srroenous. Psychiatrists are the worst. They make mistakes 

more often than anyone else. They are much more conservative 

in these predictions. 

REPRESENTATIVE RHODES: Mr. Chairman, I'm just 

following up Representative Kelly's question. I don't think 

you quite understood his question. What if this psychopathic 

erson that Representative Kelly is speaking of has already, 

identified himself out of that group of thousand, because the 

case that Represen&tive Kelly is talking about is someone who 

has gone out and two or three times I gather already identified 

himself as that one in a thousand who is going to commit 

multiple murders. 

REPRESENTATIVE KELLY: Six. 

REPRESENTATIVE RHODES: If this person has gone 

through three or four phases — statistical phases, samples, 

and two or three times has been out and two or three times with 

regularity identified himself as this one in a thousand for 

murder, aren't you pretty sure he is going to do it? 

MR. GREENBEKG: You might feel more confident about 

it. Again, you probably would be wrong but under retributive 

grounds you might want very long sentences for those few people. 
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Ehis a r i s e s more often in r e l ease from prison on insan i ty de

fenses. There i s the famous case of Dallas Williams in Washing

ton, D.C. who due to peculiar combinations of being found in

competent but not insane had a number of time been a r re s t ed for 

attempts to k i l l , for stabbing people and so on but had to be 

released because they cou ldn ' t t ry him because he was incompetent: 

md he wasn ' t insane. So, they cou ldn ' t put him away. So, 

ie 'd go out and then k i l l someone, cut up the body, very grue

some murder. I would do away with the insan i ty defense and I 

fould probably be incl ined to do away with the business of not 

trying people because of incompetence and ju&t t ry ing them and 

putting them away tha t way. 

REPRESENTATIVE RHODES: Thank you. 

CHAIRMAN SGIRICA: Mr. Greenberg, thank you very much, 

MR. GREENBERG: Thank you. 

CHAIRMAN SCQEHICA: That ' s the conclusion of the t e s t i 

mony for today. 

(The hearing terminated a t 3:57 P.M.) 
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