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~ we have seen the redefinition and reform of our criminal

PROCEEDINGS !

i — B —— R —— = R

REPRESENTATIVE SCIRICA: I would like to
introduce the members of the House and Senate Judiciary !
Committee sitting here today. Representative Arthur Earley
of Delaware County. Next to him is Representative John
Alden of Delaware County, Representative Norman Berson, the
Minority Chairman of the Judiclary Committee in the House
from Philadelphia County, Senator Robert Jubelirer of Blair
County and Senator Richard Snyder of Lancaster County.

Senator O'Pake, who 1s the Chairman of the l
Senate Judiclary Committee, will be here momentarily.

We are herer-today because cne area of the

law has proved resistent to change. In the last ten years

law, our civil law and our probhate law. The time has come
to adopt a modern divorce code, to adopt a law that 1s fair,
to adopt a law that diverts attention from fault which is
in most cases illusory and concentrate instead on honesty
and economlc justice between the spouses and protection of

the welfare of the children.

!
This effort for divorce reform in Pennsylvania

began in 1961 with the report of the Jolnt State Government

Commission. It has undergone periodic review by the

]
]

Pennsylvania Bar Association, by local county bar associations

and most recently by the Pennsylvania Commission on Women i
H
J

MOHRBACH & MARPSH&L ta¢ . ZF M. LOCRWILLOW AVE, - HASRISSURG, Aa 17111
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and the staffs of the House and Senate Judiciary Committees.

The incidence of divorce in Pennsylvania
continues to rise and matches the experience of neighhoring

states with nco-fault diverce laws. Few bills will affect

more directly the lives and well-being of more Pennsvlvanians
than this proposal. It is lmportant that we do it right.
The present law 1s unjust. It perpetuates and even intensifies

bitterness between spouses. It does nothing constructive.

In many cases it demands perjury or distortion of the truth.
You can get a divorce by mutual consent in Pennsylvanla. You'
Just have tc lie to do it. We all know that well over 90O
percent of dlvcrce actions are ex parte in Pennsylvania.
Where the marriage is irretrlevably broken down, Pennsylvanians
should be able in thelr own state to get a divorce without
lying and without washing their dirty linen publicly.
Pennsylvanlans should have access to the courts to obtain
economic Jjustice in the award of alimony where appropriate
and equitable distribution of property and have it disposed
of in a single, consolidated action that will determine
those rights and also thke rights of custody and visitation.

There 1is obviously more than one approach to achieve these ;

ends.
Senate Bill 450 and House Bill 640 represents
one approach. Among the guestions that I hope will be

answered today are the following:

MOARBETA 3 WARSHAL INC +  IT N LOCEWILLOW ANE . HAIRRISBURG #a 13112
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Should we adopt as an additlional ground for
divorce muteal consent and 3 three -month separaticn period?
Should a diverce ne permitted where oniy one
party consents and they have lived apart for twelve moaths,
especially where the court has ordered counseling and where

economic jJustice is avallable through the courts for the non-

consenting spouse?

In this case does the state have a legitimate

Interest in perpetuating this marriage, especiaily where

counseling has taken place and where economic justice is
available?

Does in fact this bill provide for economic
Justice?

Should the award of alimony and the distribu-
tion of property be corditioned on the relative fault of the
parties or should it be without regard to fault?

Finally, should the counseling provisions be
mandatory or are they in fact needed at all?

Many of us believe that the present law

creates a lepgalized system of perjury, fuels the adversary

nature of the proceedings and serves to destroy the last
vestize of concern for each spouse's feelings. We hopa
that we will be able to pass a law that diverts the parties
from recrinination and instead establishes a system that

insofar as we can make it is fair and Just and helps people

MOMERACH & MARSHAL Ibi = B % tTekilA AYE . MAFPISELPG FA :Te42
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towards reshaping useful ard productive lives. :
I would 1like to note the presence of Senator

Bud Dwyer. Are there any other members of the House or

Senate Judlclary Committee who would like to make a state-
ment before we begin?

I note that Senator Michael Schaefer of
Allegheny County 1s also with us.

Is Dr. Eugene Crow here? PFine.

The first witness is Dr. Bugene Crow, !
President of the Pennsylvania Council of Churches.

MR. MYERS: Mr. Chairman, my name is Albert
E. Myers. I am the Executive Director of the Pennsylvania
Council of Churches, and I am presenting the testimony on
Dr. Crow's behalf, Dr. R. Eugene Crow is the Chief Executive:
Officer of the American Baptist Churches of Pennsylvania and
Delaware. In today's testimony he represents the Pennsylvania
Council of Churches in which he serves as president. The

Council 1s a common agency of thirty-elght Protestant church

bodies with more than three million constituents in the

Commonwealth.

The Pennsylvania Council of Churches supports
the legislative proposals for divorce reform as found in

Senate Bill 450, Printer's Number 462, and House Bill 640,

Printer's Number 692. These bills are currently before the

Judiclary Committees of the respective chambers.

WIHRBIL S g wapSHal. INE 2 % LOCEW.LLCH AVE WAREISRUARL, Pa 12112
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The Pennsylvania Council of Churches testifieQ
cut of deep ccncern for the 75,000 perseons who go thrceuch
the process of divorce each year in our state. We are not
experts in the intricacies of the law. However, we do bring:
the expertise born of experience of our ministers, cften the:
primary counselers in the agonizing personal and familly E
trauma that precedes and follows divorce.

We wish to affirm ocur concern for family lifei
We strongly supvort the six statements of legislative finding!
and intent found 1in Section 102 of the bills. T repeat:
our testimony does not reflect any diminution of our traditional
commitment to family 1ife. Our serious concern for persons

and the family impels us to speak at this time and in this

context.

1

The General Board of the Pennsylvania Council
of Churches, in its Statement of Legislative Principles for
1979-1980, states:

"We affirm the solidarity of family life.

However, human imperfection may resuli in the destruction of

a marriage to the polint where divorce is the better and more :
|
honest option, despite the pain and acknowledgment of failure
i

involved. With the needs of chilldren and spouses protected E
in any divorce actlon, we support divorce reform which |

includes mutual consent as a legal ground. Further, we

support divorce law reform which includes a provision for

l
MOHABLCH & =LRShAL  INC = XT % LOCAWILLIW AVE, uARRISPURS, ma 1FI1}
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unilateral divorce actlon after a twelve-month separation.”

The Pennsylvania Council of Churches believes
that Senate Bill 450 and House Bill 640, now before you, will
accomplish the needed and appropriate divorce reform in the
Commonwealth for the following reasons:

1. Whether we like 1t or not, divorce is a
reality in today's soclety. Persons seeking divorce have
been married an average of seven and one-half years (HEW
Public Health Service statistic, 1967). However, divorce
comes to persons married for a brief time, for those who
have been married for decades, and even for those married
for forty or fifty years. Divorce may come for what may be
considered a "good reason” or it may come for apparently no
good reason, but it does often come. Pastoral or other
counseling, 1f sought and accepted by the couple, may avert
divorce, and result in a strengthened marriage relationship,
However, sometimes it is apparent that the dissolution of
the marrlage 1s a better response -- in spite of once
seriously taken marriage vows.

2. The practical reality is that, in our
state, 1t is not always easy to proceed toward a legal divorce
while maintaining mutual respect and concern. Civil law
continues to requlire that marriage partners establish an
adversary relationship in order to effect dissclution of the

relationship. This may result in an unnecessarily embittered

HOKABACH & MARSMAL, THG. - 17 %, LOCKAWILLOW AYE. - HARRUSEURG P, AF10E
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atmosphere which may persist long after divorce 1s decreed.
This unfortunate circumstance is especlally painful when
others, such as children are involved,

This needs to be changed. We believe that
divorce without demonstration of "guilt" or cause after a
three-month separation when both spouses agree to the
divorce, as in Section 201{c)(l), or after a full year
separation when one spouse wants a "guiltless" divorce, as
in Section 201(c)(2) is appropriate. These provisions
respond to present realities.

When a spouse moves to anocther state to obtaln
a divorce and is successful, we are concerned ahout the
potential unenforceability of property and alimony awards.

There are those who believe that unilateral
divorce action after one year of separation, or even two or
three more years, is crassly blind to the other partner who
wants the marriage to contlnue. This may well be the most
debatable aspect of this legislation. The concern of the
Pennsylvania Council of Churches is not for persons who use
marriage as a legal cover for progressive polygamy, but for
persons who mean what they say when marriage vows are given
and accepted.

It is our finding that a marriage is truly
over when it is conclusively over in the experilence and

mind and heart of the spouse in the circumstance. It is

MOIHMBACH & MAASHAL, INC. -+ 17 M. LOCKWILLOW AVE +  HARRISBURG. Fu 11112 J
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over regardless of whether or not 1t truly began in mutuoal
love and with serious intention to permanence. We support
unilateral divorce actionmt for the freedom of one spouse
but for justice for both. We see Justice in terms of the
appropriate settlement of rights and responsibilities and
the cessation of a relationship which has become empty or
intolerable. OQur goal is that both partners can make the
besgt of a future apart from each other.

Most no-fault divorces are better called
"both fault". We belleve, and studies indicate that provisions
for such divorces will not appreclably increase the rate of
divorce in the Commonwealth.

We are strongly pro marriage. Divorce is an
agonizing and final step in the dissolution of life's most
intimate unit and society's most basic relationship. Where
such dissolution is the better remaining option, it should bve
an option for every citizen, not Just those who can economically
afford to establish resldence in a state where unilateral
divorce action can be brought. Not only 1s out-of -state
divorce unequally avallable, it can result in a séttlement

that cannot be enforced in Pennsylvania.

3. Pennsylvania needs provision for alimony. |
I

Too often this has been regarded as the blg payoff by affluent

persons in order to change marriage partners. That is nct

the case with most marriage dissolutions. However, to be !
]

ACH & MARSWAL, INE, . 37 N, LOCKWILLOW &VE. +  HARRISHURG Fa 2 7%12
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11

falr, there must be consideration of the earning capacities
of each spouse, as well as thelr mental, physical and
emotional conditions. Contributions of the homemaker spouse
and retirement benefits for thls spouse should alsoc be
included in working out a settlement, along with other

concerns in Section 501(d). !

4. The Pennsylvania Council of Churches

supports the concept of distribution of the "mutual property'r
Criteria for such distribution should include age, health,

lengtn of marriage, employment abllity, and parental custody

especially as it relates to remaining in the famlly dwelllng,

as found along with other criteria in Section 401(d).

While we have some concern about the proposal .
for court ordered counseling, we can agree to it as outlined!
in this legislation - where one party requests it and there
is at least one child under fifteen years of age. We have

gsome concern about who will be considered dy the courts to

be "other persons who, by virtue of their training and

experience, are able to provide counseling™ in Seétion 202(c)
The General Assembly is responsible for
establishing public policy which is judicious and equitable.
This responsibility 1s seen in bold perspective as 1t relateg
to reforming our divorce laws. The Pennsylvania Council of

Churches believes that the legislation before this hearing

represents great progress, not making divorce easier or more |

MOHRBACH & MAmSHAL IMSC, - I7 8. LOCRWELLOW ANE + HARRISEURG, P& {17712 I
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alluring, but adding realistic provisions for more Just and 7
amicable decisions when marriage has failed to fulfill its
hope and promise for two human beings, and has become for
them a negatlve and debilitating influence in their 1lives.

Thank you for this opportunity to share the
thoughts of the Pennsylvania Council of Churches on divorce
reform in our Commonwealth.

REPRESENTATIVE SCIRICA: Thank you, Reverend
Myers. I would like to note the presence of Senator George
Gekas, the Minority Chairman of the Senate Judiciary
Committee from Dauphin County and Senator Quinten Orlando
from Erie County.

Are there any questions for Reverend Myers?
Senator Gekas?

SENATOR GEKAS: Reverend, did you take into
consideration in your presentation Senate Bill 49 at all?
Did you confine your analysis in your testimony today to the
House Bill and Senate Bills 450 and 6407

REVEREND MYERS: That is correct, the latter,
We did confine our consideration to Senate Bill 450 and House
Bill 640.

SENATOR GEKAS: Did you then not even consider
at all Senate Bill 497

REVEREND MYERS: Not for the purpose of this

testimony.

WOHRBNCH & MARSHEL kG, - ¥ W LOCKWILLOW AVE, - HARRISBURG F& 32012
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SENATOR GEKAS: I am wondering whether or
not Senate Bill 49 was circularized to all the prospective
witnesses. It was?

REPRESENTATIVE SCIRICA: It was, George.

SENATOR GEKAS: Do you recall whether you
received accopy of Senate Bill 497

REVEREND MYERS: We did.

SENATOR GEKAS: But you did not touch upon
it?

REVEREND MYERS: Not for this testimony,
Senator Gekas.

SENATOR GEKAS: Senate Bill 49 calls for
mutual consent type of no-fault divorce to supplant the
problem that the courts now have with the action based
on indignities, where someone 1s forced to go into court
even though there is mutual consent. Setting aside 450
and 640, the items on which you testified, i1f neither one
was able to pass the Ceneral Assembly, could you support
Senate Bill 49 if that were the only viable passable
alternative?

REVEREND MYERS: I am not authorized to speak
to any position of the Council on that bill.

SENATOR GEKAS: Well, do you opposemutual

consent type of divorce if that would be the only thing

that the General Assembly could find itself willing to pass? |
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REVEREND MYERS: In principle we would not
oppose mutual consent as you have outlined it.

SENATOR GEKAS: I have no further questions
at this time.

REPRESENTATIVE SCIRICA: Thank you, Senator
Gekas. George, we dild send coples of your bill to the other
participants today.

Senator Snyder?

SENATOR SNYDER: Thank you, Mr. Chairman.
Reverend Myers, on page four of your testimony you expressed

some misgiving with respect to the unilateral divorce action

after one year of separation. You sald this may be the most
debatable part of the legislation. Was there a split withinl
your Council on this issue when it was discussed by yours
members?

REVEREND MYERS: No, but there appears to be
a division within the wider religious community and we
ackncwledge that in this sentence of the testimony.

SENATOR SNYDER: Have you any way of measuring
that? I ask this because I think I have a -- frequently a
concern whether a body which represents so many people,
millicns, I suppose, accurately senses the feeling of the

peoples in the pews, shall we say, or whether 1t is determined

by a select council that may take a different position.

REVEREND MYERS: Mr. Chairman, in response let

v 1
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me say that the Pennsylvania Council of Churches is governed
by a legislative assembly composed of officlally constituted
representatives of the church bodies which own the Council.
These do include a substantial number of grassroots peocple.
A majority are lay perscns in the churches. They come from
all areas of the Commonwealth. At the general board meeting
of the Councill this month at which thils Council was reviewed
there was substantial agreement. I would say those in
opposition to this position would be less than five percent
of tho= participating in the vote.

SENATOR SNYDER: Thank you, Mr. Chairman.

REPRESENTATIVE SCIRICA: Senator Jubelirer.

SENATOR JUBELIRER: Thank you, Mr. Chairman.
Reverend Myer, I would like to pursue what Senator Snyder
has stated on and go to your testimony on page five, because
I think it does need to be clarified somewhat. You have
sald that this may well be the most debatable aspect of the
leglslation, unilateral divorce action. Furthermore, you
have set forth in your testimony on page five I think the
key provision or key fact of life shall we say in Pennsylvania
that I don't think has been really brought to the general

public's attention and to those who oppose no-fault divorce

well encugh. You say divorce is an agonizing and final step
and when such dissolution is a better remaining option it

should be an option for every citizen, not just those who

MOMRBACH & “ARZHAL, {NC, - T N, LOCKWILLOW AVE,, - HARRISAURG, PA. 7102
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can econcmically afford to establish residence in a state

where unilateral divorce actlon can be brought. Not only

is out-of -state dlvorce unequally available, it can result
in a settlement that cannot be enforced in Pennsylvania.

I think we need to talk about that section,.
because to me that 1is the key part of your testimony in the
entire matter. Pennsylvania 1s one of three states that
does not have no-fault divorce. The others being South
Dakota and Illincis. We are one of, as I gather, two states
in the entire fifty states without alimony, Texas belng the
other state. Now, let me present a set of facts to you and
to this distinguished Judiclary Committee of the House and
Senate.

Let's take the businessman in the city of
Pittsburgh as a hypothetical example. He goes to his
lawyer and says I would like to get a divorce but my wife
won't give me a divorce, and let's face it, contested dlvorce;
action in Pennsylvania 1s most difficult if not impossible to
get. His lawyer, being well versed in thelaws of not only
Pennsylvania but the surrounding states, says: Well, Chlio
has a six-month's Jjurisdiction and West Virginia has a year's
Jurisdiction and the courts have sald that you can move your
residence to either of those states, establish a valid
residence -- that 1s get an Ohio or West Virginla license

plates, vote there, join a club, joln a church, but become

MOHRBACH & MARSHAL NG | - 2T Y LOCKWILLOW AVE = HARRISBURG, P4 17412
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for all practical purposes a resident of either those states.
He can afford to do that, so he does and he commutes to the
clty of Pittsburgh and works there and the Supreme Court has
set forth that 1s very valid. You can be a resident of one
state while being employed in the other. When he establishes:
that residence for the statutory period of time, either six
months or a year, he then brings a divorce action under the
no-fault provisions of the state of Ohlo or West Virginia,
whatever the state may he. He satisfactorily secures a
divorce, then the attorney for his wife has the decision to
make shall we enter an appearance and recognlize that
jurisdiction or shall we attack the jurisdiction. Whatever,!
chances are almost overwhelmingly that that divorce is going
to be granted. ©Now, those states have alimony. The question
then becomes if they grant alimony, what happens next? The
divorce is final, That man obviously is going to move back
into Pennsylvania, give up his residence in Chio, give up

his residence in West Virginia, come back to Pittsburgh and

establish residence there. Then the question becomes the

public policy of Pennsylvania on alimony, and I belleve, you |
t
know, it is a mixed bag. There have been some decisions that
|
said Pennsylvania will give full faith and credit to the '

alimony, but it is not a eclear decislion. The fact is the i
woman who may be ecconomically unfortunate, there is no equal

i
i
distribution of property in Pennsylvania. There is no ;

MOHRBACH & MARSHAL, $%¢ = IT M. LOCKWILLOW AYE. = WARKISHURG PA. T2
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community property. She may have nothing in her own name.
It may be in his name. It may be in Joint names. But,
whatever purpose this woman may be married twenty, twenty five,
thirty years, the woman that those who oppose this bill seek
to protect is in fact the one who is hurt the most because
she may not get alimony. She may not get equal distribution
of property. He has his divorce and the benefits of the no-
fault divorce, the alimony and the equal distribution, are
not avallable to her,

I bring that out. Is that a falr clarificatién
of what you are testifying to as unequally or uneconomically

unfair?

REVEREND MYERS: It is very much so, Senator
Jubelirer and you have accurately described the situation of
a man for whom I was pastor in Allegheny County.

SENATOR JUBELIRER: And the other situation
of course is the state of Florida. You go down there and the
only alimony 1is rehabilatative alimony in the state of

Florida, to rehabilitate the woman, ala Michele Marvin.

REVEREND MYERS: Have you been in my counseling

files, Senator?

SENATOR JUBELIRER: No. Anyhow, I think

that these are things that I have not seen or heard, things

that I have reviewed since this bill was introduced and

[N |

since it was introduced the first time. I thought it might i
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be well to bring this out, and if you have anything further
to elucidate, I think that is perhaps a key matter when we
are dealing with divorce reform when every other state around
us has thié situation.

REVEREND MYERS: We agree, Senator, that 13 a
key matter o6f Jjustice that must be addressed as the divorce
law 1s reformed 1In this state. Very much so,

REPRESENTATIVE SCIRICA: Representative
John Alden.

REPRESENTATIVE ALDEN: Reverend Myers, you
are in agreement with the three-month duration f~r unilateral
agreement or mutual agreement? Do you agree with that
provision?

REVEREND MYERS: We do.

REPRESENTATIVE ADEN: Aren't we making it
easler for people to get this divorce rather than try maybdbe
to get together again?

REVEREND MYERS: Hopefully, this 1s an

acknowledgement of a situation in which a marrlage has

already internally dissolved.

REPRESENTATIVE ALDEN: Well, there are people
who separate to try the separation. Aren't we saying in
effect we have this three-month provision that now instead
of trying to get this marriage together, the other option is

to go and seek the divorce and stop trying? Aren't we really

ROARBACH & MARSHAL, ING, - 37 N LOCRWILLOW AVE, . HARRISBURG. Fa, ¥7112
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contribvuting to the breakup of the family?

REVEREND MYERS: We acknowledge the responsibility
of the church and other units of soclety to try to strengthen‘
marriage and try to reconcile persons. We don't believe that
secular law is necessarily the instrument for that.

REPRESENTATIVE ALDEN: Do you think that a
provision that would extend that to more than three months
might be better in this situation?

REVEREND MYERS: We are satisfied with the
three-month periocd. That would be the minimum that we would
accept.

REPRESENTATIVE ALDEN: What would be your
maximum that you would accept?

REVEREND MYERS: We have no position.

REPRESENTATIVE ALDEN: Would it be a year as
in a unilateral one?

REVEREND MYERS: We have not come to a position
on that., We only addressed the proposal for three months.

REPRESENTATIVE ALDEN: You have not discussed

that?

REVEREND MYERS: No. My feeling is perhaps

six months would also be acceptable to us. Beyond that I '

wouldn't care to comment.

REPRESENTATIVE ALDEN: Well, has that been

discussed by your group?

MOHRABACH & MARSHAL NG + 1T H. LOGRWILLOW AVE, . HARKRISBURG. Fi. tT7111 I
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REVEREND MYERS: Not in detail.

REPRESENTATIVE ALDEN: Thank you.

REPRESENTATIVE SCIRICA: Are there any
further questions for Reverend Myers?

Yes, George?

SENATOR GEKAS: You mentioned that one of
your considerations you had was your feeling about Justice
in the situation proposed to you by Senator Jubelirer, Does
the question of justice between the parties enter into your
considerations or one who seriously does not want the
marriage dissolved, the wife who sees the husband walk out,
walk Into the home of another woman and begin living with her
and then belng able to get a divorce? What about the sense
of justice there with respect to the woman who is left? Does
that enter into your consideration?

REVEREND MYERS: Regarding civil justice,
which 18, I suppose, the concern of this hearing, we feel
that the matter of Justice for the aggrieved spouse, whether
it be male or female, is that there will not be proper
responsible response to the needs of that person for support
and other rights unless there is a final divorce decreed.
That it may often be, and we encounter this as pastors very
frequently, wishful thinking on the part of the aggrieved
spouse to believe that there is any meaning in maintalning

& marriage which has for all intents and purposes already

MOMRBACH B MARSHAL, IMC. - 37 N, LOCKEWILLOW AVE,, - HARRIIBURG. PA. 17102
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disappeared, And in fact that to try to compel that marriage
to remain as a legal entity may create an:increasingly
adversary relationship which will impact negatively upon

the aggrieved spouse and upon children, if there.are any.

So that from a practical standpoint, sitting aside our
religious commitment to the sanctity of marriage and its
permanence, from a practical standpoint in secular law, we
think it is probably unwise and counterproductive to compel
people to maintain the facade of marriage where there is no
marriage.

SENATOR GEKAS: Are vou saying that it would
be unjust to permit that person to contest that divorce,
unjust to the person who wants to contest?

REVEREND MYERS: Yes, if that procedure were
& lengthy one, if might well be.

SENATOR GEKAS: I have neo further questions.

REPRESENTATIVE SCIRICA: Reverend Myers,
thank you very much for appearing before us today and giving
us the excellent testimony.

REVEREND MYERS: Thank you.

(Witness excused.)

REPRESENTATIVE SCIRICA: I am pleased to
note the presence of Senator Michael O'Pake, the Chairman
of the Senate Judiciary Committee, and Representative

Robert 0'Donnell of Philadelphia, member of the House

MORRBACH & MARSMAL, INC. « 17 N, LOCKWILLOW AVE. HARRISBURG. PA. 17141
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Judiclary Committee.

Qur next witnesses are Mr. Albert Momjian,
who is President-Elect of the American Academy éf Matrimonial
Lawyers. Mr. MomJian 1s from Philadelphia. And, Mr. Jack

Rounick, distinguished lawyer from Montgomery County, Chairmar

of the Family Law Section of the Pennsylvania Bar Association:

1 should alao lilke to note the presence of
Representative Jeff Plccola of Dauphin County.

Do you gentlemen have prepared statements?

MR. ROUNICK: Yes, but if you are willing,
since you have prepared statements, we would like to go into
somethlng other than the prepared atatements.

MR, MOMJIAN: That would be my preference as
well. We were under the impression it might be more profit-
able just to distribute what we had and be avallable to give
you --

REPRESENTATIVE SCIRICA: (Interrupting) Good.
I think that is a good idea. I can barely 1lift these state-
ments, so 1t may take a while, but we will have these for the;
record and they will be inserted into the record. We will
be able to go through them afterwards, T see you have made
some recommendations. Why don't you proceed, and then we will
ask you questions afterwards.

MR. ROUNICK: I would like to address myself

to Senate Bill 49 for a minute, and Senator Gekas, not to

MOHREATH & MARSWLL INC. - 27 N, LOCKWILLOW AVE., - HARRSMWRG, ‘A [B20 T -
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25? weeks ago of a man who called, he has been separated from

24

insult you --

REPRESENTATIVE SCIRICA: (Interrupting) Jack,
put the microphone closer to you. We can't hear.

MR. ROUNICK: Senate Bill 49 unfortunately
does nothing to help the people who are in the difficult
straits in this state. Senate Bill 49 provides that people
mutually consent to a divorce after living apart for twelve
months. Today in Pennsylvania people mutually consent after
living apart for two weeks if they want to get a divorce.
Mutual consent may prevent perjury in certaln cases, but in
most cases if two people consent to a- divorce and what in
reallty happens is only one person testifles, no perjury is
necessary.: You Just_listen to any famlly some week and
there has got to be an argument or two and if only one side
of any case 18 presented, there 1s a divorce. 8o, no one
has to commit perjury to get a divorce. Just one.person
has to not show up.

The mutual consent accomplishes nothing unless
it 1s built into a bill that gives some economic relief to

the people who suffer. A mutual consent divorce without

having alimony or equitable distribution of property is nothing
different than we have today. Mutual consent, even with that,
is something less than what is necessary.

We just had an example in our office a couple

MOHRBACH & MARSHAL, INC.  « 2T W LOCRWILLOW AYE. . HARRISAUAS, Fa, 17113
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his wife for twenty years. He cannot afford to move to

L

another state. He cannot afford to pay for a contested

G2

divorce, He is not married. Maybe he is married under the

7! law because there is a piece of paper that says he 1s married}

wi

but that is not a marriage, but they are kept together because

f’]

one party won't agree,

It seems to me that we must proceed in the

w

manner of Senate Bill 450 and House Bill 640, and we must

9 have real divorce reform in this state. Anything short of

10 that is not reform. Reform is what all the citizens and

11 ' the people that I run into day after day cry for.

i That 1s Just & short statement I want to make

15;' other than answer questions.

14 l MR. MOMJIAN: May I make & brief additional

152 statement over and above what I distributed that part from

16 § the basic deficiencies of the current divorce system; namely,

17} 1ack of equitable distribution which fails to recognize the

13 ﬁ contribution of the homemaking spouse, the lack of any post

19.% divorce alimony in the existing system which essentially puts
i

onto the Job market under the existing Pennsylvania law a

T
o

21} person without skills, and the imposition of establishment

22§ of fault are three of the basic deficiencies of the existing
23 system. But, over and above that, the present system is

24} creating havoc in a number of other areas.

Number one, the expense of divorce is staggering.

MOKARACH & MARSHAL, INC. . 17 M, LOCRWILLOW AVE.. - HARRISBURG, Fa 11111 |
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®yond the reach of even wealthy people. That is one factor

Contested divorce proceedings in Pennsylvania 1s sometimes

we have to consider.

The second is that the very public policy of
the Commonwealth which 1s supposedly to promote matrimonial
harmony 1s devastated by the fault system of divorce,

Thirdly, the kids are the lnnocent victims
of the matrimonial warfare and are being devastated by the
hostility created by our system.

Fourthly, people are leaving the Commonwealth.
One of the senators suggested they are leaving because they
can't deal with the system we have now. It is not uncommon
for hundreds and hundreds of people by the month to move to
Delaware, to move to New Jersey and move to Ohio not with the
thought of even coming back, buf stay there because they have
set up homes there and they feel it's a more civilized system
of dealing with the dissolution and breakdown of marriage.

And again, the subject again with what Jack
says, I think that is the substance of my thought, and both
of us would be available to answer any questions that anyone
would have,

REPRESENTATIVE SCIRICA: Thank you, Mr.
Momjian.

I would like to note the presence of Senator

Coppersmith of Cambria County, Senator Howard of Bucks County,

HONABACH & MARSHAL, IME, .+ 2T N. LOCAWILLOW AVE_ - HARRISOURE, P&, t7112 l
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and the Chairman of the House Judiciary Committee, Warren
Spencer, has just come 1in.

I am sure we have got a number of questions
for you gentlemen, and Representative Berson would like first
crack at you.

REPRESENTATIVE BERSON: I Just have a short
question, and that 1is would either of you care to comment on
the impact of the recent decision in the Vento case with
respect to the necessity that any bill we pass deal with the
division of marital property.

MR, MOMJIAN: Well, it will, Not only the
Vento case, but the subsequent case interpreting Venteo, which
is Demergin both show the idlocy of our law. It 1s absolutel;
foplhardly to have a system which would perpetrate Vento,
and that simply 1is that you can have a male spouse or any
spouse that leaves the matrimonial domicile and he can grab
any of the joint assets and possibly the only relief availl-
able to the remaining spouse is maybe, and I am not even sure
of that, 1s to seek a restitution of the jolint status of the
accounts of the assets, and Vento and other cases llke the
George rule are the awkward situationz that have been created
by the system as opposed to being law. The concept that you
have in divorce reform would overcome Vento and take away
the necessity of having cases such as Vento.

REPRESENTATIVE SCIRICA: Senator O'Pake.

MOKRABACH & MARSHAL, NG, - IF N, LOGCKWILLOW AVE = MWARMISBURG. FA. 17002
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SENATCR O'PAKE: Do you think it is fair, as
the bill suggests, that the distribution of property should
be without regard to marital misconduct?

MR. ROUNICK: I would like to answey that.

I believe that the distribution of property and the award

of alimony should all be without regard to marital misconduct
The reason for that is that the purpose of no-fault divorce
is to remove the element of fault from the courts and from
the battles and from the family. If you put it Into alimony
or equitable distribution, then you bring back the fights,
you dring back the emotional trauma that comes around wilth
the arguing of fault. It 1s Jjust 1like a partnership, a
business partnership. If you go 1nto & business partnership
and one of the parties is at fault for breaking up that
partnership, those assets and that property is still divided
equally because they are each 50 percent owners because they
are partners, and that is what a marriage should be. It
should be a partnership. There should be some form of
distribution and who created the breakup is not the important
one. There is other factors to be considered,

SENATOR O'PAKE: That may be true with regard
to the grounds for divorce, on the theory that we don't want .
to force people to live together and stay "married" who are
in fact not. But, doesn't that permit a situation whereby

you have the guiltiest of spouses, the one who is totally

WOKAWACH & MARSMAL, ING, - 2T M, LOCAWILLOW AVE, - HARRISBURG, #a, 171132
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irresponsible, who is living with other people, who has left

Ls

the home and after one year that person is, number one,

L

entitled to divorce and, secondly, he is also entitled to
4} a 50/50 division of whatever -- or an equitable distribution
' based upon, well, these other things, but marital misconduct

é? is not one of those criteria. Now, playing the devil's advocate,

2 |

I would like your strongest response to that argument.

83 | MR. ROUNICK: The strongest response I can
make 1s that, number one, you must keep the emotional trauma
10i and remove emotions from this as much as possible.

11 Number two, when these people were married,

i 1f they know the law and the law says that this property is

13 to be marital property no matter whose name it is in and how

144 4t 1s acquired, there is a way to handle that. They just
15i enter into an agreement at the time they get married if they
16 want to handle the property otherwise. Otherwise, everybody
171 1is aware and everybody is on notice.

18 Number three, more important, when you take
19 those marriage vows, it is my feeling that you enter into

20, such a partnership and, therefore, if one party commits fault, --
21 I think if you look in 99 percent of the cases there is no

22 such case as one party being all at fault. There 1is more

23 than one party, and we take the court again sitting there

with the great scales of justice and they now determine on

25 the innocent injured spouse which side weighs down more so

MOuASACH & MARSHAL INC = 1T M. LOCKWILLOW AVE., - HARRISAURG Fa, 17L12
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who gets the divorce. I think that 1a the problem.
SENATOR O'PAKE: I would appreciate hearing
from Mr. Momjlan.
MR. MOMJIAN: I have two comments. PFirst
of all, the existing bill, Senate Bill 450 Item 6 on page 15,
to a degree suggests that the court might consider the
contribution or dissipation of each party in the acquisition,
preservation, depreciation -- appreciation of the marital
property including the contribution of a party as a homemaker
so that i1f the fault of the party has some bearing on the
valuation of the assets or 1its dissipation, I think the court
might consider that fault. But I can see many, many situatio
where parties can have marital misconduct on the part of one
or both, but both can be working side by side in some respect
capaclities bullding up the marital property, and that 1s I
think what the law proposes to do. You can have 1in effect
both parties working in a business relationship as a husband
and wife in a business owned by the husband, but just because
after twenty years of a marriage relationship which he was

faithful he turns out to bhe unfaithful, it would seem wrong

to me to have her forfeit by virtue of that fault any portion,

of the contribution that she has to the building up of that

marital property whether as a business partner or a home-

making partner.

SENATOR O'PAKE: I am not suggesting she

WOMERACH & MASEWAL, INC., . 3T N LOCKWILLOW AYE. + HARRISBURG, P4 37112
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forfeit all of 1t, but I am wondering whether one of the
criteria might not have to be some consideration of marital
misconduct.

MR. MOMJIAN: The minute you do that, sir, you
also have the additional problem of expense, because without
regard to what the existing law is, the siinute you establish
fault as a criteria, it is going to be enough to go with
these criteria among others.

SENATOR O'PAKE: ©Not on the grounds for
divorce, but with regard to disposing of the final --

MR. MOMJIAN: (Interrupting) But you are
going to have a divorce trial of the old-fashioned kind in
the trial that takes place in the bifurcatéd divorce situation
involving distribution of property, because anybody who has
anything to say about martial property distribution is going
to say the other party 1s at fault, and you are going to have
trials that will last day after day after day after day,
and the only people that will come out the better of that
will be the atiorneys.

SENATOR O'PAKE: Let me ask you two experts
my final question. It is two part. A, what is your inter-
pretation of what this bill does with regard to a separation
which has already begun, and secondly, what do you view should
be the law with regard to a couple who have already separated,

they have begun to live apart. Should their prior living

CH & MARSHAL, NG, + IT N, LOCKWILOW AVE. - MHARRISBURG, PFA. T71IQ
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apart be able to be considered even though it predates the
effective date of this law, with regard to elther the three-
month or the twelve-month time period as grounds for divorce?

MR. ROUNICK: It is my opinion it should, and
the bill provides for twelve months from the filing of the
complalint.

SENATOR O'PAKE: But 1sn't 1t vague enough
so that 1t is not clear that a complaint that has already
been filed might somehow be considered to be that complaint
and, therefore, the ilving apart time period could have
already begun?

MR. ROUNICK: It 1s possible, and I do not
see -- if the parties have lived apart for a year, whether
they live apart for a year after passage of the bill or
before passage of the bill, I don't think is really a relevani
slgnificant issue. It is one that I think should be from the
date they have been living apart, but whichever way it is
handled I would have no opposition one way or the other.

SENATOR O'PAKE: What is your opinion as to
how the bill handles that problem in its present form?

MR, ROUNICK: I think in its present form
it requires filing a complaint alleging grounds for -- based
on unllateral grounds to start the time running.

SENATOR O'PAKE: The grounds would have to

begin at some date in the future after the effective date

MOMABACH & WAASHAL, INC, . 17 M. LOCKEWILLOW AVE., . HARRISSURG, Pa 17113
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of the law. Do you agree with that, Mr. Momjian?
MR, MOMJTAN: TI agree that that 1s how the

present bill is. T would like to comment that I am aware I

belleve of some New Jersey cases which when New Jersey passed
its divorce reform in effect created equitable distribution !
after passage of divorce. In other words, the courts applied:
the benefit of the new statute to divorce situations recently?
created. I think Mr. Rounick's suggestion in his prepared

statement tries to make that clear that it would not happen
in Pennsylvantia.

SENATOR O'PAKE: One other thing. What if 1
they can't agree with regard to the distribution of property |
and the amount of the alimony even within that thirty days
that we allow after the handing down of the divorce decree?
What then? Are we really resolving everythling 1in one pro-
ceeding hopefully at the time prior to the divorce decree?

MR. ROUNICK: No. Honestly, you are not goingi
to do it in one proceeding at that time. If people have

significant property there will be litigation that will take

place if they cannot resolve 1t between themselves and the

court will have to resolve that issue.

SENATOR Q'PAKE: Shouldn't we hdld up the
granting of the decree until the whole economic package 1s

resolved?

MR. MOMJIAN: As long as there is temporary !

WMORRBACH & MAASHAEL WG . 2T N LOCKWILLOW AVE +  HARRISBURG., F& 17412
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relief as they do in Florida. They will bifurcate a divorce
case, grant the divorce after the six month passage of time,

give temporary relief by way of support, even temporary

counsel fees and costs and then sit down at a later time i
for hearing the disposition of the property and the permanent!
alimony, rehabilitative alimony, whichever it may be. As
long as the courts are empowered under the legislation, I
pelieve 1t has that power to grant temporary relief. There
shouldn't be any problem with the bifurcation of the case.
I don't think the calendars of the courts are golng to be
able in congested areas to deal with both issues at one time.'

SENATOR O'PAKE: But doesn't that undercut
your argument that you have got to provide the alimony,
equitable distribution of property at the same time you clear;
up the legal status of the marriage?

MR, ROUNICK: That is the situation with
temporary relief, and if you are talking about you have to
supply it, today we have situations in various counties where'

if you bring a support action for the wife and/or children

it 1s six months until you get into a courtroom and there

is no temporary relief and they are on welfare. This bill
is 100 percent better and the chances of people getting scme
immediate relief, even in a temporary form, is much better
under this bill than it is in today's system as it exists.

REPRESENTATIVE SCIRICA: Excuse me. I would

MORRBICH & VARSHAL MG - T %, LOCKWILLOW AYE. - HASR SE. PS5 PA 13M02
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like to follow up myself on one of the questions of Senator
O'Pake. That has to do with the award of alimony or dis-
tribution of property without regard to fault. I am almost
convinced by your arguments but not quite. TIf our purpose
here is to make the law as falr and as just as possible, it

seems to me that we can accept the arguments that to exclude

fault will certalnly do a great deal to mitigate the emotiona

trauma. It certainly will mitigate the expense and time

involved in the proceedings, but will it produce a just

result in all cases or in most cases, and the incidents that

were ralsed by Senator 0'Pake where one party really is
virtually not at fault in this circumstance, and usually

1t 1s the middle-aged or older woman whose husband decides

to leave, but it could be the other way around just as well,

I can see where a disposition that may not take into account

that person's exemplary conduct might shock the conscience
of individuals and leglslators when the time comes to vote
on this bill., I don't know how we answer that argument with

the arguments that has been presented today; namely, that we

would save on emotional trauma, will save on time and expense.

How do we meet the argument what is Just in that circumstance

[ el

i
and in fact, do the categories, do the criteria that we list

for the equitable distribution of property and the award of
alimony, do they really protect that person in trying te

start their lives anew?

MOHRHACA & WARSHAL 1KE . 21 b LOCAWILLOW AVE . HARNISAURG, P4 171012
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MR. ROUNICK: As to the fault and the
protection and the equitable system, 1f you look at it,
what are you going to do? Are you going to go into adultery
and if somebody commits adultery once they get penalized
$10,000, twice $20,000? Are we going to set up scales like
some of the courts have now done for support that if a wife
makes so much money and the hushand so much money and the
kids so much we are going to set up a scale where if the
wife commits adultery twice the husband three times, we are
then going to give ten thousand more or ten thousand less?
This 1is what comes about by getting into fault. You go to

one county and one judge who the person that commits adultery

they are going to put the red letter, the scarlet letter on

!
that person and that person gets a scarlet letter and is i

golng to get $5,000 instead of $50,000. You go to the next
county, that Judge says that doesn't make any difference,
That person 1s human. In that county that person is going
to get the $50,000. The problem with putting fault on, it
is something that is so subjective and it just brings out

all of the venom from all the people involved that the courts.

are going to spend their time and the pecple are going to
spend their time on a vengeance kick and then we are going
to reward for more fault or we are going to take that a {

|
husband is going to lose 70 percent of his property versus |

only 30 percent, and I think 1t is an unworkable system. !

WOHGRICA & WARSHAL NG = X7 N, LOCAWILLDW AVE. - MARRIEBUNG PFa (718} J
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That is my opinion on it.

MR. MOMJIAN: With reference to your second
point, I think the protection is more than adequately
furnished by the existing bill to a spouse whose conduct
has been exemplary as opposed to a spouse whose conduct has
been wrong. So that I don't think there is any problem in
the bill and the capacity of a court to protect economlically
and financially such a person.

With respect to the first issue as to how do
we address ourselves to people who might inquire shouldn't
there be an extra, some extra plus for a person whose marital
performance has been outstanding. I think the problem is
in my experience you really can't Judge. It is subjective,
To many males who may leave in middle age they have subjective
problems of subtle fault on the part of the female and say
that the female drove him out and it may very well be that

his final fault is moral virt, living together with a paramou

But when you measure the two against one another, it 1is
sometimes difficult to evaluate which is worse. You have

a lot of emotional people, have emotional problems. You

are going to have cases tried by psychiatrists as to whether
or not the Bobb's defense 1s avallable so that a person's

fault is truly motivated by what the person wants to do or

that person is incapable of having done what he did. I

really feel because of those reasons and the expense factor

MOHKBACH & MARSHAL. IR - T R LOTWWILLOW AYVE. AARRISAURG Pa, 37112
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and the time factor and the getting over with it concept
you are better off eliminating fault from any consideration
when you are deaiing with the economles of the situation in
the breakdown.

REPRESENTATIVE SCIRICA: Okay. Now, 1t is
your position that a woman who is fifty with children whose
husband decides to leave her will fare as well economically
under this proposal with the equitable distribution of

property and the right to alimony as she would under our

present system where she could block that divorce and hammer ?
out a pretiy good settlement if the man really wanted to get |
outt of the marriage?

MR, MOMJIAN: Better, better. i

MR. ROUNICK: We both agree better.

REPRESENTATIVE SCIRICA: Why?

MR. MOMJIAN: Because right now she will be
devasated by the legal expense of hanging in there. As one
of the members of the Judiciary Committee indicated, the
fellow can take off even if he wanted to and get his divorce
under any circumstance. But now all that a female is entitled

to receive under Pennsylvania law are two things: ongoing

support which cannot exceed one -third of the spendable
income available to the male, and I think that is un-
constitutional teday, but that is what the decisional cases

say, and the only other thing that she can hope for is his !

MIreTACH & WARSFAL MDD = Y LOCAWILLOW AVE, . HARRISHLRG P& J7rE2
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|
death before her in which case she can claim some portion of i

the assets that he may leave behind if he hasn't gotten rid

|
|
of them before that time. So that all that she has is ongoing
|
support and that 1s very, very unattractive. But in this |

kind of situation, she can get the lion's share of the assets

if his income is great and she needs it. She can get con- :
tinuing alimony which can go up or down as clircumstances .
change, and she doesn't have to live a deceltful 1life; which ;
is one of marriage while the guy may be outside living with ;

a paramour.

MR. ROUNICK: The answer to it, if I may

answer for a minute and give you the perfect case in example,
the woman comes in to you and says my husband is living with

his girl friend. He wants a divorce. I want to fight the .
divorce. The first thing you tell her is well, here 1s what j
you are entitled to. You go into court and you get a supporti
order., She says fine. Am I allowed to date? No. Your

|
!
!
life 1s closed. You now show yourself and live as a recluse !
I

the rest of your life because 1if you start, and under the

case law they are going to follow you and under opportunity

and inclination in Pennsylvania somewhere along the way he

1s going to have a detective because he can afford 1t and
you are going to charged with adultery and you will get no
support. Therefore, at that point all you are doing is

staying married, receiving no support, having no property.

HOHABACH & MARSHAL IhC, - Yk LOCKEWILLOW AYE HARAISBURG  Pa. 7192
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That system 1s just so shallow that 1t is unbelievable. And f

that is what we have today.

MR. MOMJIAN: To add insult to injury, make |
her go out to work. Even if she has given twenty of the best{
:
years of her life to raising a brood of chlldren, she ought |
to go out and regain those skills at age fifty, fifty-five. ;
You are compelling her to go out in the street and work. E
Where his income may be tremendcus and he may have a bulld- !
up of assets worth a million dollars as a result of her !
faithful performance as a wife durlng twenty years of home- i
making contribution. She can't put one finger cn those
assets. Why do males move to Pennsylvania? Because it's

advantageous. Why do other people move cut? Because many

people who have substantial buildup of assets go to Florida

vwhere there is common law distridbution or come to Pennsylvania
|

l

where they are sheltered and they can live a happy 2ife with-
out being diverced,

REPRESENTATIVE SCIRICA: Thank you very much.
I would like to note the presence of Representative Marillyn
Lewis of Montgomery County and Representative O'Donnell.

REPRESENTATIVE O'DONNELL: I am interested in !
two notions that you have raised. One is the analogy of
marrlage to a partnership. Could you tell me what do you
think the terms of that partnershlp are?

MR. ROUNICK: The terms of the partnership

MONABAZA & MARSHAL INC. 2F H LOGCKW/LLOW AYE HARRNISBUNG P& 11132
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are that the people will 1ive together, raise a family
together and that their terms of the partnership are in
some people's mind that they will ve faithful to each other
during the terms of that marriage.

REPRESENTATIVE C'DOINELL: Let's put aslde

the Neanderthal concepts. Let's get to your very progressive?

view of that concept. I want to knew what in your mind are
the terms of that partnership.

MR. ROUNICK: In my mind the terms of that
partnership, the partnership are the people who build a
family together and they will own everything they acquire
during the marriage together and they will each be equal
partners., Simple terms,

REPRESENTATIVE C'DCINELL: That is fairly
simple. I suggest that it departs significantly from the
popular and present legal understanding of what the terms
of that partnership are.

MR. ROUNICK: In Pennsylvania, but not else~-
where in the country.

REPRESENTATIVE G'DCINELL: Well, certalnly
net in California. I haven't reviewed the other states,
but yes, in Pennsylvania. So, thcse are the terms of the
partnership and, of course, the noticn of fault that Mr.
Scirlca raised with you in the distribution of property,

who has been violative -- the concept of fault of course

WOHREACH & WMARSHAL 1ML = 3T W, LIIem L.lwm Mk ~ARNISBURG, P& 1Fi1l
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involves a violation of a duty. If you have no-fault divorce,
the only -- it 1is kind of a contradiction, because you can't
violate the terms of the duty because there is no duty. The
only duty is to be together and raise a family and if you are
saying that the partnership is a contendency of will, elther
party can walk away from that, then there 1s no possibility
of fault because in fact there are no duties. There 18 no
fault because there is no duties. I understand the loglc

of that. It is very compelling. But, I suggest to you that
ycur analogy of marriage as a partnership 1s not a compellilng
analogy.

The second thing I am interested in is your
view of the present process. I had a different view of 1t,
and I would like you to share with us your experience. I
think you indicated, and I don't want to misquote you, that
the present uncontested divorce that significant or sufficlent
grounds could be made out merely by the one-sided presentation
of a family argument and that no real perjury was necessary.
If you take -- I guess the easlest grounds for a divorce is
indignities, which I think involves suttle hatred and estrange-

ment. It is not difficult for me to conjure up a situation

in which two people simply don't want to be living together

anymore. They simply don't want to be married anymore, and

it is best for both of them to split, but neither one really !

hates nor has either one made out a factual basis to establish

MOmABACH & MARSHA. ThC = T M LOCRWILLOWN AVE - HARRISBURG P& 37912 ]
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in the mind of a reasonable observer that they hated each

1 other. I can think of lots of people that just for their
. . good, for the children's good or whatever ought to be and
:% want to te divorced, but they don't hate each other nor hnave
they made out the sufficient factual basis.
Now, can you tell me under the present state
of affairs how does that couple cope with the present process?
MR. ROUNICK: Suttle hate and estrangement
doesn't mean hate in the form which you are referring to.
The courts have ways of defining the meanings of words and
if you have the form that is now used in Philadelphia, a
E short affidavit, he cursed at me last week. He slammed the
door in my face two weeks ago. He walked from the dinner
. table and threw a plate of spaghetti at me, and if you file
| an affidavit to that you would probably end up getting a
d ivorce.
REPRESENTATIVE O'DONNELL: Yes, and I would --
2 it is interesting he chose Philadelphia. Perhaps in Montgomery
County they don't throw plates of spaghettl at each other.

MR. ROUNICK: No, no. In Montgomery County

" we do a longer form. I used the short form.
REPRESENTATIVE O'DONNELL: Eggs benedict they
throw at each other. Are you telling me that what you have |
Just lald out here is a sufficient basis, 1f you are the

! master at a divorce case in Montgomery County and Attorney

b

MOMERAEN & WAEBHAL JhC, - 37 N LOCAWILLGH AYE - HARRISBJRG Pa 12118
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Scirica comes up there and says my client was cursed at, had
a door slammed in his or her face and recelved one plate of
spaghetti or eggs benedict that that is a sufficient factual
basis for a divorce in Pennsylvania? Is that what you are
telling us?

MR. ROUNICK: For Attorney Scirica, but not
for some other. I really don't believe that that would be
a sufficient basis.

REPRESENTATIVE O'DONNELL: I don't think it
would be either.

MR. ROUNICK: But what T am trying to tell

you 1s that I am not so sure that some of the courts are

reading what comes in and they are rubber stamping.
REPRESENTATIVE O'DONNELL: Of course they

are rubber stamping, and that is not what we are talking

about. What we are talking about is the burden on a person
who has to make out under the present law a completely

fictional affidavit establishing one of the necessary grounds.

for support when in fact those grounds aren't there, althoughI
!
there might be a sufficient reason from other points of vie'w,i

Justice for getting a divorce. |

MR, ROUNICX: I can tell you in eleven years

|
I have never had to make out fictional grounds for divorce, i

That every person --

REPRESENTATIVE O'DONNELL: ({Interrupting) I

MOARBALH & MEPSHAL, I%C. - I7 N. LOCRWILLOW AVE . HARAISBURG F& 11192 4
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would hardly expect you to sit there and say otherwise,

MR. ROUNICK: But I can ignore 1t and not
mention 1t.

REPRESENTATIVE O 'DCONNELL: Well, saying that
a family argument if presented in a one-sided way 1is enough
for a divorce in Pennsylvanla when it is uncontested 1s
tantamount to ignoring it.

MR. MOMJIAN: I was going to comment on my
view of the partnership relationship. I think it has two
levels: spiritual and economic. I think the problem 1s

that we are trying to mix the both levels, In terms of the

economic partnership, I concur with what Jack said. Baaicallﬁ,

when that partnership disolves there ought to be scme
equitable solution of what happens to the property Just as
with a regular partnership.

With reference to the spiritual, that is what

creates the problem. It in a marrlage of faith and goodwill

and honesty towards one another and when that breaks up, when

you try to inject those factors into the economic relationship

1t creates havoc and you can't do it.

On the issue of the ethical ability to file
an action based on indignities, the way I look at it, and
I am sure most of do it that way, we are trcubled with the
problem and all that we can tell a ¢lient is lock at your

marraige relationship for the last fifteen or twenty years.
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Pick out of that barrel everything that was unpleasant, and
the best of us have unpleasant relationships. ¥We shout, we
argue, we holler, and if you dig down and pull out of that
barrel of your relationship only those negative things and
put them on a plece of paper and that is what the master or
the Judge reads, then you probably have made out a cause for

action in divorce.

Now, you don't quibd®le with it. You don't
try to make a subjective judgment as to whether that is validE
or nct, but that is the approach that you have to take under
Pennsylvania law, which is difficult. Many tlmes you
probably have misgivings as to what the client is saying,
but you go with the system that is imperfect and the Jjudges
understand 1t more than even the lawyers sometimes.
REPRESENTATIVE O'DONNELL: Mr. Rounick, one
final question. I am interested in your view of marrlage as

a partnership. Suppose in your law partnership, suppose

Mr. Rounick and you, as a result of hearing each other today,!

decide to go into a law partnershlp and sometime between now
and the end of the proceeding Mr. Rounick, however, meets

Mr. Scirica ocutslde and Scirica says, listen I think we can

present a lot of business to you, Mr. Rounlek, in thils area,
and Rounick says I'll tell you what. Don't tell Momjlan.
How about if you and I go and form another little informal

partnership in which we will enjoy the fruits of the formal |

MOHABAZH & MARSWAL IWG X7 N, LOCKWILLOW AVE.. - HARRISBVIG Fi 37902 !
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partnership and divvy that up between us.

Mr. Momjian, would you bring an action by you
to dissolve that partnership -- let's say that you are some-
what offended at Mr. Rounick's behavior. It a) cost you
money and b) you felt that there was some ethical question
involved 1n his behavior. I hate to sound Neanderthal, but
let's Just say there was an ethical issue involved. Would
you bring that ethical question about his going off and getting
involved with Scirica before the court in an action to dis-
solve the essence of your legal partnership? Would you bring.
that before the court?

MR. MOMJIAN: Sure,

MR, ROUNICK: Sure.

REPRESENTATIVE O'DONNELL: Thank you.

MR. MOMJIAN: As does an employer with respect
to an employee who has been caught cheating or stealing from
the till and he seeks to get his back wages for:five or six
weeks and the employer says you violated your fiduclary
relationship. You are not going to get a penny.

REPRESENTATIVE O'DONNELL: Sure, a fiduclary
which is higher than the sterile kind of partnership. It
is higher than contract, fiduclary is.

MR. MOMJIAN: I read what you are saying.

Aith all due respect I just feel that if you take the scales

and put them down, while there 1s a lot to be said in support

WOHKBACH & MakSWikL INC., - 27 W tOCRWILLOWN AE HARRISBURS Fe 17112 |



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


[ee)

13

n

6

12

11 .

[y
L)

48

of what you are saying, I can't believe that 1f we inject
fault as a criteria for equitable distribution of post
diverce alimony it is going to double the system. It is
going to be bad enough now. It 1s going to be worse then.
That is the Jjudgment that you have to make.

REPRESENTATIVE O'DONNELL: Deciding fault 1s
always a terrible thing, and it is a tremendous burden, but
in terms of Mr. Rounick's presentatlion, have you found the

courts befuddled by the necessity to decide these kinds of

[ ———————

issues in the eumployer/employee relationship, to decide those

kinds of issues in the partnership dissolution that jou

described before? Have the courts completely foundered?

MR, MOMJIAN: There 18 not so many of these.

That is the problem. In the marriage situation, you are going

to have more masters than lawyers. Because every system 1s

|

b

going to go a master. You are going to have litigation upon |

litigation. We have trials now that take eight, nine, ten
days. Nobody can afford it.
I would 1like to say that I wouldn't belleve
Jack would do that to me in any event. Would you, Jack?
MR. ROUNICK: By the way, you realize that

more than 50 percent of the litigation in this state 1s in

the family area? That is why the problems are here and that

is why this i3 so blown up and exemplified.

REPRESENTATIVE O'DONNELL: Thank you.

WOHRSIACH A& MARSHAL IMC . Y R LOCAWILLOW AVE - HARRISBURG  Pa, 17+13
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REPRESENTATIVE SCIRICA: Thank you,
Representative O0'Donnell. Senator Gekas.

SENATOR GEKAS: 1Is it Mr. Rounick?

MR. ROUNICK: Rounick.

SENATOR GEKAS: ILet's assume for the moment
that the pure no-fault cannot pass the General Assembly of
the Commonwealth of Pennsylvanla. Assume that for the
moment. You are not willling to say to me that you would
not support the contents of Senate Bill 49, the one I
sponsored, as an updating of the present system which involves
this very same subject you have been discussing, the
indignities and the course of conduct that we have to as
lawyers undertake and as clients in posing of grounds for
divorce, are you?

MR, ROUNICK: If there 13 -- let's put it
this way: I would support it if you had with it equitable
distribution of property and alimony. Without it there 1is
no purpose behind it and it is only in my opinlon an effort
to say we dld something when you are not really doing any-
thing.

SENATOR GEKAS: Well, that 1s not so. First |

of all, I want to say to you that I am very much lntent on
reforming the present system where we have people who have

already decided that the dlivorce, a divorce is imminent.

That the marriage is over, and yet we force somebody to go

MORABAL A A MARSRAL ThS = 27 M. LOCRWILLCH AVE. - KARRISHAAS P& 17113 ]
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in to testify. The way you make it sound, Mr. Rounick, 1s

that it's all right. ILet them go in and say all these things
about spaghetti and so forth, and I think that is an 1lnsult

to people, and it does lead that person to magnify faults

and to perjure, 1f not totally perjury in the legal sense,
% at least to exaggerate to the point of falsehood in that
person's own mind as to what the other person did. The
purpose of this mutual consent divorce 1s to supplant where
necessary the necessity for going in on this one-sided
unilateral way of giving this litany of offenses under
indignities. :

MR. ROUNICK: Senator Gekas, for thaf purpose |
I would support it, but not for the purpose of divorce reform,
For reform you must have something more than that. For
reform you must have alimony. You must have equitable

distribution, and for reform you must have unilateral divorce.

But, for the purpose of solving the problem yocu are talking
about, yes, that wilil solve that problem.

SENATOR GEKAS: If pure no-fault faded out
of the legislative picture, can I count on you for support
of that concept?

‘MR. ROUNICK: I would hate to find that my
legislators and my elected representatives wouid let pure
no-fault fade out of the plcture. I would hope it would

never have to come to that.

MEHABACH & WARSHAL. |hC = 2} K LOCKWILLEW AVE. . HARRISBURNG., P, 17192
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SENATOR GEKAS: Well, it did the last time.

MR, ROUNICK: Well, I am hoping that finally

et = m o —— s

there has been an awakening In this state and that we realize:
that we have got to catch up to the rest of the world and i
bring ourselves to the twentieth century. E
SENATOR GEKAS: The other question that I had 1
proposed is that under the present bills on pure no-fault,
can you answer me, is this hypothetical true? A wife who
is belng supported and 1s a housewife, does no outside work,
who under -- if pure no-fault went into effect, is 1t not so ;
that she could move out of the house, move in with a paramouré
with no intentions of ever marrying the paramour no can the
paramour marry her iIf there should ever be a divorce, would
she, under the concepts of this law, be able to Immediately !
get alimony while living with the paramour? Remember, there i
is no-fault involved here., She would be able to get alimony
immediately, live with the paramour indefinitely, get a

divorce under no-fault, continue to get alimony while she

continues not to marry the paramour.

MR, ROUNICK: There is many factors to be taken,
Into account. One 1is need. What 1s her need while she is
living with the paramour? Who is paying the bills? What

are her expenses? Does she have the ability to work? How

many years does she need money to be able to educate herself

so she can earn a good living? These are all factors that

MOMARBACH # WARSAAL, WC = ¥ N LLCKWIL.DW AvE - HARRIZELGEG Pa 1713120
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!
are built into the bill, to be taken into account.
SENATOR GEKAS: Assume all the factors in |
favor of the desperate need of the woman I have Just describe;
to you. Are you saying that if all the needs and all the
evidence points to her needing this money and the paramour :
can't support her and all that sort of thing, that that |
would be a Just result under this no-fault diveorce law? I
MR. ROUNICK: Yes, Senator. I will glve you
a perfect example of the law that exists today. If a woman who
is . incompetent moves out of the house and moves in with a
paramour and lives with that paramour, the law as it 1is ;
written today provides she receives alimony, because she has
a mental deficiency, and that mental deficiency stands her
above everybody else 1n this state. That law exists today.
It 18 in your legislation and that person is entitled to

receive alimony.

SENATCR GEKAS: TIsn't the mental deficiency
mitigative of fault? !
MR. ROUNICK: It may be mitigative of fault,
and then you have to get into that issue and weget Into the
psychiatric issue. It may be mitigative of 1ndignitles.
Is it mitigative of adultery? We don't know the answer to
that. What I am saying is we are building that back into

the system.

SENATOR GEKAS: I have no further questions

. i
MOHABKEH & MIASHAL  ING + AT N LOCRMILOA avE - HARNISEUNG PR 3T7IIR
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at this tinme.

REPRESENTATIVE SCIRICA: Thank you, George.
We have Representative Terry McVerry from Allegheny County.
Terry has a brief gquestion for our witnesses.

REPRESENTATIVE McVERRY: Gentlemen, in your

estimation, do the provisions for equitable distribution of

property in this bill or rather than do they, do you anticipaLe
that they may have the effect of encouraging more meretricioug
relationships or live-in arrangements so that spouses do not
become entangled in the possibllity of equitable distribution{
of property?

MR. ROUNICK: I think in view of Marvin

those people have that problem today and I know my friend

sitting here has many clients that he is writing agreements

for to cover that situation 1n meretricious relationshlps.
In view of the trend that has been startediand adopted in
many states following Marvin, there has been a need for
agreements for people who are living together. Therefore,
I am not too sure that there is going to be that great a

distinction sometime 1in the near future on that issue.

MR. MOMJIAN: That precise question, sir, |

raises the issue of only having consensual divorces, because :

if you provide only for consensual divorces, tien indeed
you have the encouragement on the part of the male who might |

ieave, enter into a merétriclous relationship, and not consen?

MAOHREEIH & MANSALL TN = 3TN LOLAWILLGW AVE - mARRSEURG Pa 1%t}
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so that he would not be subjected to equitable distribution.

[ ¥

But, 1f, as you have under the Bill 450, you provide for non-

3 congensual divorces after a period of time, then he doesn't

7| have that strong feeling that he could beat the system, and

51 he will be subjected to equitable distribution in time. But,

6 I don't think it is going to have any effect on whether he is

7 going to be living outside or with a paramour otherwise.

8 REPRESENTATIVE McVERRY: I don't believe the

9 status of our law today 1is very clear with respect to property
10

division of people who are living in a meretricious relation-
11 ship. As a matter of fact, it is c¢lear, but it is not being

tested, I don't think here Just yet, and you think then, in

131 yiew of these provisions in this code, that we should address

141 that 1ssue legislatively? Those persons who engage in

meretriclous relationships or live together will or may

16 subject their property interest tco the rights of the other

17 person. Do you think we should address legislatively the

181 Marvin issue is what I am asking you.

19 MR. ROUNICK: It would be heipful so people
20 would know which side of the street they are on. But I
21

; would like to see us address and take care of the married
5 people before we start taking care of the unmarrieds. You
23 need some help there first. But I would say that yes,

-4} something should be done legislatively.

| REPRESENTATIVE McVERRY: And what?

MOMRBACH & MWARSHAL IhG. .« 27 N LOCAWILLCH AVE -  HAFRISBURG, Mo 17012
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MR. ROUNICK: What?

REPRESENTATIVE McVERRY: Glve me your opinion

as to what then should be done legilslatively.
MR. ROUNICK: I believe they should not share
in each other's property. That is my opinion.

MR, MOMJIAN: If you address the issue to

exclude the Marvin result, I think it would be appropriate i
to put it in the bill. That goes as to the spiritual contexti
of trying to hold the marriage together. You would only ;
encourage pecple not marrying and living in meretriciocus !
relationships, so that if you wanted to take an anti-Marvin 1
step, you ought to include it. The only problem ycu have k
basically is untitled property. There is no problem with
securities or bank accounts. That doesn't mean that 1if
parties cohabitating together have a Joint bank account that ‘

they don't follow whatever the bank requlrements are with

respect to who gets it upon the dissolution of that relationJ
]

ship. Probably co-tenants without right of curvivorship. ;

The only real troublesome prrperty right is the furnishing 1

|
within the apartment or household in which the cochabitating

pecple live, since 1t is not titled, and there you could
have really dramatlic prcblems in terms of who contributed
to it, but I think the law could deal with thcce problems
and- you don't have to worry about prctecting them.

REPRESENTATIVE McVERRY: Do you suggest such

MOHABACH & MARSHAL InE + T N LOCEWILLGW AVE. - HAARISAURG P& 17102
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an amendment to this b111?

MR. MOMJIAN: From a personal viewpoint, I
would like to see it, but I am not concerned about it.

REPRESENTATIVE McVERRY: One other question
for your oplnlon as an attorney, do you think that the
provisions for uncontested divorce here, being three months
or one year, effectively do away with the need for any of
these other grounds for divorce because if any degree of a
contest 1s mounted the parties seeking the divorce need only

bide his or her time to secure that divorce. Do you think

it effectlvely does away with the need for these other groundé?

MR. MOMJIAN: No. You are going to have a

situation where if the parties agree to their property

i

1
i

division and rights, they don't have to walt the twelve-month

period following. Well, they can do it at three months. I
guess it does do it. Sure, they can get rid of it in three
months by separation of three months. Effectively it does
do it.

REPRESENTATIVE McVERRY: Of course, there 1is

no problem when they agree. But, I am talking about when

f'hey don't agree, you are really -- this bill, it seems to

me, effectively does away with the need for those other

. grounds.

MR, MOMJIAN: Tt doees.

MR. ROUNICK: No question about it.

MOHAHACH & WARSHAL [hC «  IT N LOCANTLLCH AVE. - HARRISBURG, FA. I7HE
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3

REPRESENTATIVE McVERRY: Thank you.

REPRESENTATIVE SCIRICA: Thank you. Senator
0'Pake.

SENATOR O'PAKE: I have one question. Do you
think that if this bill becomes law 1t will increase the
divorce rate in Pennsylvania?

MR. ROUNICK: No. It may have one guick 5
upswing initially and stop and drop down to its normail 1eve1..
I don't think it has shown anywhere in the country there has
been any significant increase as a result of no-fault divorce.
There may be an immediate one shot deal and then 1t levels
off. In fact, in my testimony I showed the divorce rate is
increasing percentage wise more in the country other than
California has 2 lower increase than the other states. If
there ever is any state anybody would believe has the highest’
increase it would be California,

SENATOR O'PAKE: Mr. MomJian, what 1s your
answer? Then I would like to know why 1in your gopinion this
has been the case,

MR, MOMJIAN: Statistically, it will bring i
back into the Pennsylvania courts those cases which are now ‘
golng intc Delaware, Florida, New Jersey and Chio. So, you
may have, and you oughtn't to interpret it as something
negative if you have an addifional thousand or fifteen

hundred matrimonial cases going through the system. I would

MORRBACH & WARSHAL NG « 2T N, LQCAWILLOW AVE - WARRISBURG Pa, 17113
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sugpect that thosecases might very well be the cases that ;
would otherwise go out of the system, but at least you have
residents. You are not losing your pecople, the Claymonts, '
the Cherry Hills, wherever it may be.

SENATOR QO'PAKE: There would be an initial
increase, but then it will level off because, and this 1s the

whole answer, they are now golng out of state anyway and

therefore -.

MR, MOMJIAN: (Interrupting) That plus the
fact there are so many marriages in the state of turmoil now
that haven't been resolved so that the system would have to
flush that out. There are many, many situvations of couples
living together in some kind of hostile state or separation
for ten years or fifteen years and fighting in the courts.
Those cases wlll finally close themselves out. There may be |
thousands and thousands upon thousands of those that have 1
been living in that situatlon. So that you are golng to get ;
that initial upswing as a result of those cases which have
been In some festering state for years already. You are
going to have an upswing of cases coming back i~to the Common7

i 1
+ wealth that were going out bvefore, but I think in time it will

level out in some way.

SENATOR O'PAKE: T can understand why there ||
i
would be the immediate upswing, but what is the basis for

your conclusion that it will not in the long run increase the !

MOHRNICH & MARSMAL., NG - Y W LOCKWLLOW AYVE, » HARRISBURNG. Pa Y7112 - |
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divorce rate? You are making it a little easier for the
twelve-month unilateral.

MR. MOMJIAN: It is a personal.view on my
part. That is all. I have no statistics.

MR. ROUNICK: Senator, I belleve there would
be some increase. I think naturally there 1is going to follow
some increase. Some of these cases that have been accumulating
now will come in a big bundle at one time and will be spread
out over a period of years. There will be some increase, but
it would not be significant and nothing that is going to I

startle anybody's conscience when it happens.

SENATOR O'PAKE: Thank you. E

REPRESENTATIVE SCIRICA: I have got =z technicai
question on the scope of Jjurlsdiction for the master. We I
have provided in the bill that the master shall consider all
issues with the exception of custody, support and paternity,
which necessarily includes alimony and the distribution of i
property. Do you think that the master ought to consider
alimony and the distribution of property?

MR. ROUNICKX: ©No. I put in page ten of my

prepared testimony I recommended that that be added. That

provision was tzken from the existing law which does not '

provide for alimony disposition. I think it would be very

inopportune to give that to a master.

REPRESENTATIVE SCIRICA: Mr. Momjian? '

e
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20

MR, MCMJIAN: I acgree with that.

REPRESENTATIVE SCIRICA: Fine. Thank you
very much. Are there any other gquestions? We have got to
get moving along here,

MR, ROUNICK: I am due in court at 1:30
anyway.

REFRESENTATIVE SCIRICA: Jack, thank you
very much. Mr. Momjian, thank yoq very much,

MR, MOMJIAN:‘ Thank you very much for having

us, sir.

REPRESENTATIVE SCIRICA: Is Lynne Gold-Bikin

t

here? Miss Bikin was involved in the Women's Commission Tgsk'

Force. I understand that she has some petitions that she
would like to present to the committee.

MS. GOLD-BIKIN: I am Lynne Gold-Bikin. I
am a divorce lawyer from Montgomery County and after the
1ns§itution of this bill my compatriot here, Leslie Compter
and I formed a committee called succinctly the Committee
for the Passage of the Divorce Reform Bill, and in the last
two weeks we have gotten over 600 signatures on a petition
which I would like to read to you.

It says: "We, the undersigned, believe 1n
bringing divorce reform into the twentieth century. We
believe in the concepts of alimony for a dependent spouse

and equitable distribution of property, thereby recognizing

MOURRACH & MARSHAL NG, - 27 M, LOCKWILLOW AVE +  HARRISBURG. Px 17102
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the contribution of both parties to a marriage. We also
believe in no-fault divorce where the marriage 18 no longer
functional. Therefore, we do petition our legislators to
vote for and pass House Bill 640 (Senate Bill 450), the so-
called 'Divorce Reform Bill'."

I present to you over 600 signatures on these
petitions in addition to 120 post cards addressed to you
gentlemen and ladles for the passage of this bill.

REPRESENTATIVE SCIRICA: Thank you, Mrs.
Gold-Bikin. We will make these a part of the record.

OQur next witness is Mr. Howard Fet@erhoff,
the Executive Director of the Pennsylvania Catholic
Conference. Howard, we are happy to see you with us here

today. I apologize to you for keeping you waiting this

morning. We always have the star witness right before lunch.

MR. FETTERHCFF: Thank you, Mr. Scirica and
Senator O'Pake, for the opportunity to testify. I don't
mind the delay, because it 1s informative, but how much
time do we have now?

REPRESENTATIVE SCIRICA: You can have as
much time asyou like.

MR, FETTERHOFF: I took note that our
testimony 1s kind of long. It is about twenty-two pages.
If T read it in detail, I think it would take too long.

S0, what I will try to do is summarize the high points of it

MOHABACH & MARSHAL. WINC = 2T N LOCAWILLOW AVE - HARAISHURG, PA. 17T
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1| so that there is more time for questions on your part,

2 To begin with, we acknowledge, as a lot of

31 people do, that Pennsylvania's present law does need reform.

N

If you look at it from the standpoint of Jjust Interest in

4}

preserving marriage, our divorce rate is mounting just as

6li fast as other states. In fact, a little faster than some

7 nelghboring states who have no-fault divorce, So, we are

81 not looking at the policy here strietly from the standpoint
9% of its impact on the divorce rate.

10 We also feel that if more attention was paid
11 to conciliation in Pennsylvania as was intended from the

12! beginning of the divorce reform movement and more than has
13 been done in some other states that perhaps we could do

14} something to save some marriages before divorces go forward.
15 I would 1like to cite a couple points of

16 agreement that we have with the new bills. I also wanted to
17 mention that we did not prepare in this testimony some

1§} speeific comments on Senator Gekas' bill, Senate Bill 49.

194 I would like to say on that that 1f that bill had a

20 conclliation provision added to it and economic protection

21 to dependent spouses, we could support it, because we agree

22. that a no-fault diverce by mutual consent 1is acceptable and

-2
¥l

perhaps better than the present situation.

In Senate Bill 450 and House B1i1l €40 we think

(]
¥
-

S

| ]
L¥])

that legislative intent is excellent because you do allude

MONRBACH B WARSHAL [NC = I¥ M. LOCAWILLOW RME . HARKISRJIRG, Pa. 1512
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there to the value of permanence of marriage 1in our society.

19

[53]
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We think that there are some points in the bill that work

against that, however.

Wle agree very strongly that there are economic’

protections needed in Pennsylvania law for dependent spouses

that do not exist now and that are part of the reason for no-

fault divorces in other states.

We also think that because of the availability

of no-fault divorces in other states something should be
done 1in Pennsylvaniato protect dependent spouses left back
here even if they get settlements in other states.

Now, on the question of the no-fault ground,
we do not oppose the addition of a no-fault ground if 1t is
by mutual consent and if it is accompanied by a strong
conciliation provision. One of the reasons for that is that
under the present sltuation we do have a lot of consensual
divorce, perhaps as high as 90 percent of the divorces, and
now there is no effort at all to save those marriages.

Let me focus in now on what we consider one

of the most important parts of this legislation and that 1s

the element of ccnciliation. It is often said that i1f a couple

is not living amicably, it does nothing for the children to
make them live together. That is true in extreme cases, but
I don't think you can just write the children off. Rack in

1669 there was a study from HEW that said in Pennsylvania
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when we had 21,000 divorces a year there were 27,000 childrenE

{
involved in those. Today with the number we have there is ;

"
almost 50,000 children every year in this state whose home :
lives are disrupted by divorce. Sco, if anything can be done :
to prevent that for even some of those children, we think it .
is worthwhile. Children have rights in this whole setup that
are very seldom mentioned. When you get into a hearing on ;
divorce reform, everybody ls talking about the rights of the

spouses, but the rights of the children are very important.

And if they can bg protected, they should be.

In the bill, the concliliation provision we
think could be strengthened. Here we have recommendations i
for strengthening that. When elther of the parties requests |
counseling, we think the court should require the other party‘
to comply. In this way a spouse who wishes to try to save
the marriage has a right to bring that conclliation provision.
into play. Right now in the bill it is left up to the court é
entirely. We do agree, though, that 1f an experienced Jjudge i
sees an opportunity for conciliation he should be able to i
bring it into play. ;
|
We also think that since we can't tell how ;
many divorces under a reform bill would be under a no-fault
ground and how many would be under indignities, we think the

conciliation provision shovld apply not only to the no-fault

ground but to the ground of indignities as well. We don't

MOHRBACH & WABSHAL, INC - 27 W, LGCAWILLOSWN AVE © MANRISRURG  PA, L7112
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think 1t has to apply to the other grounds, but if you had it
applying to Indignities and no-fault it would take care of
that opportunity for most divorces in Pennsylvania.

In cases involving either a no-fault ground
or indignities we think it would help 1f there was an ninety-
day cooling off pericd at the beginning of which the court
would inform the spouses of their right of conciliation and
then ask them to reflect on thelr situaticn for another thres
months before the divorce goes forward-and in that way
conciliation would become a practical matter and there would .
be an opportunity to take care of it.

The recommendations on concillation are not i
Just ple in the sky. They are working in other Jurisdicticns‘
in the country. We followed for years the conciliaticn court
in Phoenix, Arizona. Recently, Just to make sure it was in i
business, so we could testify about 1t, we checked with the= f
and they are still in business. Their 1977 annual report i
cited that in thirteen years that court out there in one

county reconciled 7,486 couples. Those couples involve

15,490 children. So, regarding that first recommendation
of ours that the conciliation should be avatlable 1f one

spouse requests it, that is what is done 4n Phoenix, Arizona;
Even though they recognize that at times the party who doesn't
want to enter conciliation is resistive and uncooperative, :
it usuvally works. Out of 2,000 cases that they handle a yeart

MOHPBACH & MARSHAL INE, - 27 %, LOCKWILLOW AYE. -  MARRISBURG. P&, ¥711F *
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i out there, conciliation cases, ccuples who come for concilia-

tion, the reconciliation rate is up te 50 percent. So there

(&

3 is a thousand reconciliations. Within a year when they
4 check that out, they find that 90 percent of those couples ?
5 that have been reconciled as a result of concillation are

6 still living together.

7 Now, in Pennsylvania we do not prediect that

8| much success even if the recommendation we have were followed,

9 || because in Phoenix, Arizona the court pays for all the costs
10 of the concillation, The cost of conciliation, the cost of

11 counseling here could be a problem. The reason they pay for .

i
12 it out there and think it is an economic benefit toc do so 1s .

133 that their success 1in saving families and marriages has been .

14 enough that they think they are saving more in welfare costs

151 Y¥y paying for the conciliation than they are losing by paying.
|
161 for 1t., Out there they employ about nine professional '
17| c¢ounselors in the court itself. We are not asking for that

here. We are asking the court to avall itself of the

: professional counselors and clergy and others in the community
I
20! so that they can be called to the attention of the spouses. !

215 It is true what Dr. Meyer said in his E
A testimony that probably the most controversial part of this I
23 1is the part on unilateral no-fault divorce. I think perhaps'
24: I will take the time to read most of my testimony on that, :
' because I think that that is important enough to give you thei

MOAFBACH & MARSHAL, INC = 37 W LOCRWILLOW AVE., - HARMISBURG., Pa 17142 1
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ideas we have and then be open for questions,
We are convinced that the state has an

interest and an obligation to uphold the permanence of

marriage.

SENATCR JUBELIRER: Where are you reading

from?

MR. PETTERHOFF: Page 9.

i
The sponsors of Senate Bill 450 and House Bill

640 express this conviction in their legislative finding and

intent which saysu:

"The family is the basic unit 1in society and

the protection and preservation of the family 1s of paramount
public concern."

But the section which allows one party to
obtaln a no-fault divorce without the consent of the other,

in our opinicn, undermines that policy and really ends up

promoting divorce by -desertion rather than promoting marriage

b
as a permanent union,

i
We know that no law can force one party to
love the other or to live with the other, We know too that
preventing a divorce is not synonymous with preserving marriaé
But even so, permanence of marriage, Just like justice and
other values essential to a healthy scciety, 1s a value

which must be upehld as a matter of policy whether or not

it is honored in every case. Public policy should state

CH & Ram3prsi InE + 2T M. LOCIWILLGH AuK - HYARRISBURG ¥Fa W12 —!
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clearly for the good of all that fidelity to one spouse and !

|
children is a sacred responsibility which may not be abandoned
at will. Partners to a marriage have both a right to fidelity

and a responsibllity to render it to the other apouse and the!

children. Unilateral no-fault divorce ignores this dimension
entirely and it legalizes desertion and then busies itself
Just with theeconomlic dimension of the settlement. We feel
that there is more to marriage and also more to justice than

Just the economic dimension.

Qur- opposition to unilateral no-fault divorce
is not based on doomsday prediction about what %t might do to%
the divorce rate. We have already noted that one of the short-
comings of Pennsylvania's current law 1s that it does nothing
to stem the tide of divorce. 1In fact, the divorce rate in
i both New York and New Jersey where they have unilateral no-
fault divorce is a little lower than ours. Again, that 1s i
the reason why we are not opposed to reforming this law.
Because this law 1s not doing anything at the present time
to preserve marriage,

But, our fundamental obJection to unilateral

no-fault divorce is not what it does to the divorce rate,but

its intrinsic regation of the permanence of marriage, and 1its

tendency to establish an absolute right to divorce after a

specified period of desertion. In other words, under that

pclicy the only absolute right that a married couple has or

MAURDAEA B MANSHAL (WE » 2T W LOCKRWILLOW AYE +  HARRISBURG, P& 17442
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that a spouse has is the right to get a divorce. All the

other rights, including the economic rights, cannot be upheld

by the state because even in the states that have economic

Ll

!
protections the enforcement of those is a little bit weak and:
H
|
less than half ¢f the people that get these settlements realize

them in practice,

Now, it 1s often sald, and sometimes glibly,
that the spouse of one who deserts the family must have aecre?
favlts some place which justifies or caused the desertion. |

We rejJect this presumption of gulilt leveled at many spouses

who would be given no opportunity tc defend their commitment

to the marriage under unilateral no-fault divorce legislation.
We know that nobody's perfect, but we do think

i

that there are some cases in which the fault is very heavily .
on one side and we don't see how you can have due process of !
Justice if you totally eliminate any attention to that factor;
whether in the economic settlement or even in the divorce

itself. So, we feel that the state has a responsibility to

uphold marriage as a permanent union and not to establish

divorce as an absolute right. We think that unilateral no-
fault divorce really ends up rewarding fault rathexr than

rewarding the virtues of marriage,

And the period of separation, the reason we
don't accept the period of separation -- people say what

about two years, what about three years. Essentially, the

WomERAGH & MARSwIE, Ing, - 2T % LIZAA'tlOWw AYVE - HARRISBURG, PA. tF1132
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longer you desert your spouse, the surer you are of getting i
free from your responsibilities. 1In most states that have )
unilateral no-fault divorce -- there was aTV documentation
on this last week on public television -- the beneficlarles
are the independent spouses, the flnancially independent
spouses., The victims are the dependent spouses, wives and
children. Their standard of living always drops. Most peoplé
who enter divorce actions are not wealthy enough to take care
of reasonable economic settlements. So, when you have most
families who are poor, all that happens under unilateral no-
fault divorce is that the dependent spouses are left with a
great disadvantage and a drop in the standard of living. We
don't think that unilateral no-fault divorce takes care of
Justice,

Another thing is this too, when a spouse 1s
committed to the marriage and doesn't want a divorce, it's
not always just splte or bitterness. We think that 1is kind
of a sweeping allegation against such spouses. We, in the
past few weeks, had many women, many, many, twelve, fifteen
women write to us about their concerns about the unilateral
no-fault divorce, because when women begln to get older, or
dependent spouses begin to get older, usually women, they are
not too confident about the virtues of unilateral no-fault

divorce to them.

Here is a case that came to our attention.

MOHABLCH & MARSHMLL ML, . 27 W, LOCAWILLOW AYE HARRISBURS Pa K 7142
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|
i L A woman married thirty years is deserted by her husband and '

2 { under Senate Bill 450 or House Bill 640 the husband can apply

!
3 for unilateral no-fault divorce after a year of separation.

4 { Thls woman happens to be living in the home that she and her

¥ 1}

husband struggled to pay off for twenty years. She 1s not

=1

apparently guilty of serious marital fault, so he could not

~]

get a fault divorce against her. He could get a unilateral

8 no-fault divorce. Even under this property distribution,

9 though, since that is about the only asset this family has,

1

f
10! and there is a lot of families like this, this woman is goi-g

to be told that she is going to have to move out of that house
that she struggled for years to help pay off and move some i
13} place else because that is the only assets they have and i

14{ has to be sold and distributed to both the husband and the

' !
151 wife. Her question is why should she be forced out of her }
16 home because her husband decided voluntarily to leave it, !
| |
17y There are a lot of cases like that. :

18 The question of unilateral versus mutual |

19 consent 1is a dilemma. We know that. ¥We don't think that !

201 the law 1in any event 1s going to be able to take care of

everybody to everybody's satisfaction but we think thesre is
I

22| more Justice in preventing divorces being forced upon 1lnnocent
25+ spouses than in unilateral no-fault divorce, even though no
24, matter which way you go in this you have a dilemma.

255 So, we are opposed to that. We want to make

HMOwTELCH & MAASHAL NG - 27 N, LOCKEWILLON AVE. +  MWARRMISAURG PFa §J413
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i1t clear that we are not enthusiastic about mutual consent
no-fault divorce, bdbut we do think it would be an improvement
over the present situation, especially 1f it 1s accompanled
by conciliatlon.

We also want to comment for a moment on the
problems in contested divorces, One of the things that
makes many people feel you just have to have unilateral no-
fault divorce is the problem of contested divorces, whether
it is a man trying to get a divorce or a woman. We think
that the legislature, and I don't have any specific 1deas on
this, but we think the legislature should look at the problem
of contested divorces. Are the traditional defenses the
problem or what is the problem? It shouldn't be necessary
for people to have to be totally innocent 1iIn order to take
care of an unbearadle situation, and if you could reduce the
expenses and the length of contested divorces by some
1eg%§1at1ve measure so that due process would be there but
it wouldn't be impossible to obtain a divorce over a contest,’
we think that wculd be a much better way of solving that
problem than be resorting to unilateral no-fault divorce,
In cther words, it seems to us it seems unbellevable the
only way you can sclve the problem of contested divorce in
Pennsylvania is to undermine marriage for everyone and to
say to every couple the day they get married that whichever

one of you decides tc get a divorce for any reason we are on

MOHNEICH B WARSFAL. thE = I? % LOCKWILLON AVE - MARRISAURG, P&, 17192
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your side. We think the state should be on the side of
marriage, not on the side of divorce, unless there 1s serious!
marital misconduct.

Let me Just read the summary for you, then we
can get to the discussion.

The Catholic Church can support no law which
purports to put asunder what God has joined together, yet

our conference which represents the Catholic dioceses of

Pennsylvania can support provisions in a reform law which will
help preserve marrlage and the rights of children in a state :
whose divorces and divorce rate mount each year. And we can
support provisions which give economie protection to dependent
spouses now virtually unprotected in Pennsylvania. In fact,
we consider such improvements in the law to be urgently needed.
Sandy Staraban just asked me would we like to
see nothing done. No, we think the present law is bad, and
we think that reform is urgently needed. We think something
to preserve families and economic Justice 1s urgently needed :

and should be dene, even if you did nothing else.

Further, we can tolerate -- though not

enthusiastically -- a new ground which eliminates adversary

proceedings in cases wherein both parties and the court

agree that reconciliation is impossible, provided that such

a new ground is accompanied by an effective counseling

nrovision.

MOHRBACH & MARSHAL, IhC » 3T K. LOCXWILLGW AVE. .- HARRISBURG Fa, yHi12 1
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We are convinced that the right of a spouse
to contest a divorce is part of due process, but we can
acknowledge that scme modifications in the law should be
considered by lawmakers to eliminate interminable contests
for spouses who are victims of demonstrably unbearable
conduct.

But in those rare cases where a blameless
wife or husband refuses consent to a divorce, we are con-
vinced that Justice is violated rather than advanced by
forcing divorce on such a person. Therefore, our conference
continues to oppose a policy which completely undermines
marriage by legislating divorce on demand after a specified

pericd of desertion. There is no way such a policy can

accomplish the laudable legislative intent of Senate Bill 450

and House Bill 640: "The family is the basic unit in society.

and preservation of the family is of paramount public concern.”

l

REPRESENTATIVE SCIRICA: Mr. Petterhoff, thanki

you very much for the excellent testimony. I would like to
note the presence of Senator Jim Kelley of Westmoreland
County, and I guess that is everybody right now.

I have got a quick question and then I am

sure the other members will have several questions for you.

I note that you cite the experience in Maricopa

County, Arizona as a model céunty and a model state in terms

of providing counseling for people that are going through

WiieS8ACH E MARSAAL INC + 27 N, AOCKWILLOW AYE «  HARPISBOAG P& 17112
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divorce. We took a look at the situation in Maricopa
County, and I think our statistics comport with what you
presented here today in your wriltten testimeny. In 1977
approximately 13,000 divorces were granted in that county,
and out of that number 2,000 participated in some form of
counseling. Now, under the Arizona statute there is only
one grounds for divorce, and it is a pure no-fault ground,
and the ground is irrretrievable vreakdown of marriage. It
doesn't even have a living apart provision. But, the Arizona
law also has a Cogpeciliation Court. And what happens is when
one of those partlies desires any kind of counseling, they
simply file a petition with the Conciliation Court. The
court must assume jurisdiction and must have some form of
counseling. So, 1n 2,000 out of those 13,000 cases there
were petitions filed ¢r counseling and approximately S50
percent of those 2,000 cases there was some form of
reconciliation effected.

I think what we are proposing here today in
these two billls is very similar to what we have in Arizona,
and as a matter of fact, in terms of the grounds for divorce,
it probably is not nearly as liberal, because we have the
twelve month walting period. And 1t seems to me that if
we were to maintain that unilateral ground for divorce and
change the counseling provision under our present bill to

mandate counseling, if one party requested it, not leave it

- ——— W3 IRACH & MARSHAL  hi iT M LOCEWILLOAN AVE » MARKISHURG, Pa yTLIE
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to the discretion of the Judge as we presently have it right
now we are golng to have the Arizona law again in not as
liberal a form. And, it seems to me that if the Pennsylvania:
Catholic Conference supports what they are doing in Arizona,
there shouldn't be any problem with doing this to our bilil
here in Pennsylvania.

MR. FETTERHOFF: We support what the
Conciliation Courts do. We don't necessarily support their
entire diverce law. I know, because I have talked to people
out there in Maricopa County that they have a very high
divorce rate in tgat county higher than we have here. But,
that the experience of the Conciliation Court is worthwhile
looking at. It doesn't cut down the overall divorce rate,
but it does save some families which possibly could be saved
here, too, if you had something like that.

Now, the legislature has to decide what mix
of policies to put in the new bill., We can tell you what
our policy -- what we think the policy should be. We think,
for example, that a lot of these problems raised by earlier
witnesses would be sclved in Pennsylvania, including the

out -of -state divorce and everything else, without going all

the way unilateral no fault divorce. 7We think, for example, .
[
one of the things that keeps people from consenting to E
|

divorce today is the poor econcmic protection in Pennsylvaniai

So, a lot of those would be eiiminated. We think the thing

MOMRABACH & MAPSHAL NG = ¥ % LOCKALLOW AVE - HAARISAURG FPh 17012
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that makes people go to other states 1s because here there
is no economic protection and no opportunity to have a mutual=
consent divorce with it and with conciliation. So, it seems |
to us that you could clear up the problem in over GO percent
of the divorce cases without going to unilateral no-fault
divorce, and then when you get to isolate that policy all by
itself and start weighing the number of cases in which it is
a benefit, and the number of cases in which it 1s an Injustice,
it is our conviction that it is an injustice 1n more cases
than it is a benefit.

Somebody sald earlier well, in our state now
a woman is helpless if her husband leaves the state and get
a no fault divorce in another state. She would not be
helpless in thils state 1if we had eccnomice protection and if
Wwe had in her hands the right to consent to a no-fault divorce
in this state.

Now, 1f a woman in this state has economic !
protection and refuses to consent to a no-fault divorce and
then her husband leaves, that is her decision. We don't
think that such a person, dependent spouse, man or woman --
by the way, we have had some men call us who are too enthused'
by unilateral no-fault divorce either, but we think that if
you had decent economic provisions the problems of the un-
consented divorce would be reduced tc a minimum, and as I

say, of the cases left I think the unilateral would work as !

]
v
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much in justice as Justice, if not more.

REPRESENTATIVE SCIRICA: Senator O'Pake.

SENATOR O'PAKE: First, let me commend you
in the conference for the way this issue 1s being handled
this time. I think 1t is being presented in a much more
reasonable and positive and productive way, and it 1s a
matter of legitimate concern for all of us, and your delegate?
were very helpful, as I understand it, to the Commission and
the Task Force who worked on thls issue, and I think the
process has focused on some narrow areas of dlsagreement,
and I would llke to ask you about twoe of those.

With regard to counseling, whether it should
he mandatory, whether it could be effective if it were
mandatory, it is my understanding that in 1969 Hew York State:
established a conciliation service for ccocunseling for those |
on the brink of diverce, but in 1973 that mandatory counsel-
ing service was abolished. It is also my understanding that
the New York Catholic Conference supported abolishing the
mandatcory counseling program for two principal reasons.

First, it only had an impact in two or three
percent of the cases, and secendly, the giagantic cost of thei
program,

In light of the Mew York experience, especially
your colleagues in New York, what evidence do you have that

mandatory counseling in Pennsylvania will fare any better

brmiae o r e
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than the New York experience which your counterpart advocated

abolishing after four years' experience?

MR, FETTERHOFF: Part of the experience in
New York, as I understand it from conversations up there,
I haven't had many, but the counseling provision wasn't
adequately implemented in most of the court jurisdictions.
That was one of the reasons they --

SENATOR O'PAKE: (Interrupting) Was that
because of the cost?

MR, FETTERHOFF: Well, I don't know whether
it was because of the cost or whether it was because the
presiding Judges just didn't feel it was worthwhile. The
problem with backing off altogether despite New York's
experience 1s that 1f you have counseling only/izose cases
where the couple mutually desires 1t, it does reduce the
opportunity for one couple who wants some effort made to
try to preserve the marriage. It is really not asking much
to say to someone to appear at no more than three sessions,
and as far as cost is concerned, not all the qualified
counselors in the community would be somebody you have to

pay money to, because the bill as you have written it con-

siders qualified counselors to be clergymen who are experienc

in this, and they don't charge for their services. So that,

yes, we realize that the success will be iower if it is not

mutually desired. But, at the same time, the opportunity

MOHRBACH & MARSHAL, I8¢, - 27 4. LOCKWILLON AMYE ., HALRISBURG PA. 171412
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for the one spouse that wants to save the marriage is so %
reduced that we think it is worthwhile, We don't think it
is asking too much.

SENATCR O'PAKE: You say it 1s worth & try
even though New York seems to tell us that it can't be
effective If it is forced on the parties and they are not
golng to cooperate in the elaborate or not elaborate

reconciliation session?

MR, FETTERHOFF: The reason that I don't like
to take New York as a model is because we know from experiencé

that that same mandatory approach is used in Arizona and works

in 50 percent of the cases when people go for 1t, but at any
rate, we feel that the counseliing provision should be avall- |
able if eilther spouse requests it.

SENATOR O'PAKE: My understanding, though,

of Arizona 1s that one party must request it. The court

cannot force it on both parties if neither one requests it.

Is that correct?
MR. FETTERHCOFF: Yes, but that is what we are

saying, too, Senator. We are not saying that the court shoul

force it on everyhody.

S W

SENATCR O'PAXE: I see.
MR, FETTZERHCFF: Ve are only saying that just
like in Maricepa County that “it shculd only come inte play :

only --

MOWRBATH & “AGSHAL INGC. 17 4 LOCKWILLOWN AVE +  HARBISMURLS Fa. 17102
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SENATOR O'PAKE: (Interrupting) If one
requests 1t --

MR. FETTERHCOFF: (Interrupting) Yes.

SEMATOR C'PAKE: -~- then the ccurt should
mandate 1t,

MR, FEETTERHOFF: Yes, but only if one requests
it.

SENATOR O'PAXE: My second area of Inquiry,
I take it that in light of your testimony you would feel
that at least in the censideraticns for the equitable dis-
tricution of property and alimony some notion of fault or
misconduct, marital misconduct, should be a factor. If that
were added and thereby we would he protecting the more
innocent ¢f the two spouses, could you then agree that &
unilateral marital estrangement, living apart, irretrievable
breakdown, whatever, would be grounds for divorce if we
protected the dependent spouse by adding martial misconduct
as one of the factors in the economic distribution clauses?

MR. FETTERHOFF: I don't thinks, but I
followed your discussion with some of the other witnesses,
and I think it is a very difflcult point to make a decisicn
en., I think there is some sense in saying that if the court
really took a conscientious look at the economic need and
followed those criteria that are in the bill you would not

have to take fault into consideration. You would not have

MOHERCT 7 & MARSMAL [INC. . 2T % TOUKWILLC A AWE, - MARRISBURG Fa jFi1ER
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‘to if they took a conscientious lock at economic need. But, ;

the reason why we don't feel that we could exchange some '
kind of an amendment like that or agreement to the unilateral‘
provision 1s that our opposition to the unilateral is not |
based entirely on economic consideration but on other aspects:
of the relationship which we feel -~ for example, both partieé
decide to get married. If one party alone decides to get a i
divorce, there should be some demonstrated serious cause for f
that, not jJust a whim. That is our problem. On the level of.

policy and principle and relationships, not just on the leveI:
of economics. ;
SENATOR O'PAKE: Thank you. |
REPRESENTATIVE SCIRICA: Senator Snyder.
SENATOR SNYDER: I am impressed by your '
Arizona statistics, Mr. Fetterhoff, bhut do you know is that
section of Arizona a fair cross section of the type of peoplei

that we have say in Pennsylvania or is there perhaps some l

|
racial or religiocus predominance that would warp the statistics?

MR. FETTERHOFF: Well, I really think that in f
a certain sense, Senator, that Phoenlx, Arizona is a more
liberal area, not a more conservative. In other words, I
don't think their results out there are due to some sort of
conservative religiocus bent, and I c¢an't answer why. I think.

they have just -- what they have done is they have developed

a very exciting system and the whole community promotes 1t. 1

MOARBACH & “ARSHAL 1% - 2T wo LOCRWILLOW AVE HARKLSOURG F& 17017 -
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You know, they give prizes every year for the TV station
that promotes the conciliation service the best and stuff
like that, which has to be done to make something come to
the attention of the people.

SENATOR SNYDER: That is an element that '
perhaps we would have to cultivate, too, if we were to try.

MR. FETTERHOFF: Right. I think that the i
reason -- that is one of the reasons that it works out there.:
I am not here to say that A;izona is a model or that Phoenix
is a model place compared to us. It is probably more liberal
or more inclined to divorce. F

SENATOR SNYDER: Thank you.

REPRESENTATIVE SCIRICA: Are there further
questions? Senator Jubelirer.

SENATOR JUBELIRER: Thanks. A couple of things,
Howard, I would Jjust 1ike to bring out. I notice in your
testimony that you consistently talk about children, wife i
and children, wife and children. I respectfully would dis-
agree that they should be attached. T don't think they are
the same thing. I think the rights with regard to the main-
taining the marriage are completely different to children
as they are to a spouse, shall we say, instead of a wife.
I think that the facts and figures have proven time and time

again that the maintenance of a marriige, a marrilage that 1s,

shallwe say, somewhat explosive, where there is a tremendous

MOMAEACH & MARSWAL, 3%C. + 3T %, LOCKWILLOW MK - KARRISHURG. Pa 1311) —_—
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amount of fighting, arguing, perhaps physlcal vliolence at
times, is the worst thing that can be done for children, and
yet I note in many of the -- much of the testimony that you
present here you consistently have and children, and children:
I Just think that they need to be somewhat separated.

MR. FETTERHOFr: Well, in the section on
conciliation where we refer mostly to the children, the point;
there, the thrust of that 1s not to say that you should ;
imprison chlldren in a violent or contentious household, but E

it is to say 9oinee 50,000 children in this state each year

have their lives disrupted by divorce that before those

divorces are granted at least for the sake of the children

we should see if the marriage is salvageable. That 1s all.

SENATCR JUBELIRER: I don't think there is an

argument on that,

MR. FETTERHCFF: That is the point.

SENATOR JUBELIRER: But I notice Just your
public policymst state clearly that for the good of all
the fidelity to one's spouse and children is a sacred
responsinility which may not be abandoned at will, I

think that is a 1ittle strong. You phrasgse it in such a way

that nobody 1s certainly goidg to argue with that statement,
but I think there is certainly a difference. I think that i
thcse marriages that may be ferminated, in fact, that the

fidelity due to the children .s not destroyed at all. I |

MOMARACH & MARSHAL, INC. . 2T h. LSCKWILLOW AVE., - HAARSBLUNG., Pa. 17113



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


85

(&

[¥3

KR

%1

would take issue with you on that point.

MR. FETTERHCFF: When we annunciate what
that policy should be we know that is the ideal. We are
saying that is where you sfart and you have to adjust from
there when you get into realistic and tragic situations.

SENATOR JUBELIRER: Okay. I would like to
get back to my example which I think is the real world.

I think the real world is, Howard, and you have sald if we
have divorce by mutual consent and bring in the economie
sanctlons and sc forth 90 percent of the situation 1s going
to be solved. T don't know where you are getting your
figures from. I would like to know where you ccme up with
that kind of solution.

MR, FETTERHCFF: Do you want to just stop
there for a minute?

SENATOR JUBELIRER: Sure.

MR. FETTERHOFF: If we have 37,000 divorces ;
in Pennsylvanla as we had in 1977 and up to 33,000 of those :
were based on indignities and over 90 percent of them weren‘tE

|
contested, that 1s where we are getting that. %

SENATOR JUBELIRER: UNinety percent of what? 1

MR. FETTERHOFF: Ninety percent we understand
ol the divorces granted under indignities were not ccntested,k
30 there 48 an indication thére that there 1s a lot of mutual

consent divorce golng on now that most divorce in Pennsylvanié

MOHRBACH & MARS=LL [hC. . I M, LICKWILLEWR MVE - MARRISBURG F& 17112



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


86

=

is by mutual consent. That is what I meant.

SENATOR JUBELIRER: All right. But what

about the divorces that are beilng brought about in the statea{

j
of Delaware, New Jersey, Ohio, West Virginia, and so forth !
and so on, where our Pennsylvania citizens availing them-

selves of no-fault laws all around them, and 47 out of the

50 states have no-fault divorce, some sort of no-fault

divorce, but our citizens in effect are using the courts of
other states, avoiding equitable distribution of propertiy,
avoiding any alimony. To give you an example of the woman

who has worked s¢ hard to provide for the marriage, and I

am very sensitive to that situation, yet I disagree with your

I
final conciusion, because I think that the real realities are'
that ~-- and it is becoming greater and greater all the time,

because we don't have the figures for that, that the person

where the spouse says I am sorry, and we might as well face
1t, .it 1s usually the woman in most cases, she doesn't want
a dlveorce, therefore, contested divorce 1s very difficult to

get in Pennsylvania so that particular genileman goes to

Florida, goes to, depending on his economic situation, but
goes out of state but continues to work in Pennsylvania, and
the fact is when he gets his no-fault divorce very, very well
that person who you and your organization tries to protect l
is probably deing the most harm to by virtue of the fact

that that person is without any economic relief whatsoever i

MOARBACH & MARSHAL, IMC + 3T N LOCKWHLOW AWE, . HAERISBURG. Fi 13112
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and could become destitute and can become a product of our

2| welfare system.

3 MR. FETTERHOFF: What we are saying, though, E
4| is this: to just follow that very example, if the policy i
5i was the way we have outlined it in our testimony, the depende%t
6 spouse, usually the woman, would have the option with economié

7 | protection now that she doesn't have under the present law to!
consent to the no-fault divorce so her husband wouldn't have i
9 %o go to the other state, and if she did not, then 1t is not 1
10§ the law that Is working the hardship on her. It is her own

11 decision.

o
t~

; SENATCR JUBELIRER: Why should we put her in
that decision-making process?
14 . MR. FETTERHOFF: Why not? She is the one who

15% made the decision to get married. Why should the state

16 decide for her that she is going to have to take a divorce

17 % whether she wants it or not?

i

é

: E

18 , SENATOR JUBELIRER: Well, I think the situation

|

19;; becomes a8 a matter of as most sccial 1issues do the matter of:

!

20 enforceability of them, and we are really not much in a '

position, I don't think, of enforcing our laws, because they '

32 are being avoided by going to the next state. When laws

~. become repressive, and I think in many marrlages they have

~}; become repressive, then people are going to find some other

25 available means, and those who can't afford to go to other i

WOHABACH A WAFSrAL NI = XT . LOZEWILLOM AVE . FAPRISAUAG, Pa 17142
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gtates are not maintaining the marriage. The facts are they
are leaving the marriage. They are going into the situations
of a3 meretricious relationship or they are leaving the home
and they are abandoning thelr responsibilities, You talk
about the deserter in lines with no-fault dilvorce, unilateral
divorce. I would suggest it is more the desertion comes
when there 1s not no-fault divorce because that 1s when the
one spouse does indeed leave the home with no alternative.

I can't get a divorce. She won't give me a divorce, s0 I

anm leaving. And he in turn goes scme place to parts unknown |
and maybe abandons his wife and family.

MR, FETTERHOFF: Well, the thing 1s, Senator, |
you can create -- I am not saying create. I know this !
scenario exists, but they are not the only scenarics that
we have to deal with.

SENATOR JUBELIRER: I realize that.

MR. FETTERHOFF: The law that applies t~
everybcdy 1n this state that gets married and so not in

every case would the pollcy we are advocating bring about

that kind of hardship. In fact, it wouldn't have to bring

it about in any case, because then it wculd be up to the

dependent spouse to decide. iiow the dependent spouse has
nc say in the matter at all. The independent spouse goes
tc the cther state, and we have ric eccnomic provislions back

here or we have no ways of enforcing a settlement that is ‘

MOHRKRBACH & MARSWAL TG, . 2T M. LOCKWILLOW AVE - A4RRISBURG, P& 17112
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made 1n another state. We could under this blll whether we
had unilateral no-fault divorce or not. If you recognize
alimony Iin this state that 1s granted in another state, why
couldn't you enforce it just as easily as you could enforce
alimony settlements in this state?

SENATOR JUBELIRER: Well, that is not clear.
Unfortunately, that is not clear, and I am not sure that the

General Assembly 1s prepared to take the steps to provide

the economic benefits without providing the rest of the reform

which is no-fault diveorce. T think that is the -- again,

89_

!

the practicalities are without the reform of some form of no-.

fault divorce -- I don't consider divorce by mutual consent

no-fault. T think that is another means.

MR. FETTERHCFF: I know that there is a segment

of the divorce reform movement that says unless you go all %

the way it is not reform. We don't think ycu have to go all |

the way to have reform. We also think that the disadvantages

of unilateral no-fault divorce are Just as big if not bigger

]
i
3
f
1

than the advantages, and you could come up with some scenarios

on that, too. 3But, in the final analysis, you know, Senator,

the policy decision after you have all the testimony and all |

the input is up tc the General Assembly. It is not up to
any specific group like ocurs. We te'l ycu what we think is
the best pclicy. After that, you weigh that. We just can't

see unilateral no-fault divorce as promoting justice.

MOHRPACH & MARSHAL INC + T % LOCEWILLOW AYVE + HARMISBURG. ®A, 17332 + —



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


» -

13

[

90

SENATOR JUBELIRER: Let me Just make a state-

ment, Mr, Fetterhoff. I recognize you and the Pennsylvania
Catholic Conferenceas one of the most effective lobbying
groups in all of Pennsylvania. When you say it 1s up to
the General Assembly, I am suggesting that the Pennsylvania
Catholic Conference has indeed been nmost gffective in precluding
any no-fault divorce statute from bhecoming a reality in the i
Commonwealth, and the Commonwealth 1s one of the last vestige;
of the fault system in these Unlted States, one of three. ;
We were one of twe without alimony.

What T would like to ask you is if there are
no economic benefits, if the General Assembly would vote !
without the no-fault system, 1s your position still the same
that the Conference wculd coppose no-fault?

MR. FETTZRHOFF: I think It is. Understand
this, we think the General Assembly should enact economic

protection, should enact and should not necessarily lirk i

those two concepts together. 1In fact, can you tell me why

the General Assembly cannot enact economlic protection for
a dependent spouse?

SENATCR JUSELIRER: Frcm an academic pcint of
view or an intellectual point of view, certainly we could. l
2ut, I think as 2 practical point of view I don't think any-
thing is geing tc be done unless there is a reform package.

I must say that I agree. I think the idea of conciliation :

MIHADACH & YARSHAL, INZ - 2ZF % LOCKW.-LI¥ AvE HARRISS.RG Ps 97412
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is something that needs to be done. I think we need to not
Just talk about the no-fault without having -- 1f one party
wants conciliation, I think there should be some sort of
conciliation. I think that should be part of the reform.
But, it is a total package. It does contain divorce by mutual
consent. 1 really think that the fault system potentially
could remain as well. If somebody wanted to still get a
divorce on the grounds of indignities, I guess they still
could. But I do think that at least they are going to be
linked together By the practicalities. I don't foresee --

I may be wrong. I am only one voice -- I don't foresee the
economic benefits to the spouse coming in wlithout the reforms
coming in with them also. I Jjust don't see it.

MR. FETTERHOFF: I think the economic protections
are lmportant, and I hope they will be passed. I really hope
they would be passed because I think it is very important
that it happens.

REPRESENTATIVE SCIRICA: Is there no further
questions? I am sorry. OSenator O'Pake has a question.

Representative Ray Lynch from Chester County.

REPRESENTATIVE LYICH: I have a question
pertainlng to your required, court-ordered requirement of
counseling. At the present time if someone started a divorce
action on indignities then found it was ccntested, the

individual starting the action could back off and that would

WOhABALH A MERSHMAL INC - P M LOCKWILLON SYVE . HARRISBURG, Fa. 17102
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i be terminated. 1In your application of the court-required

b2

counseling, it seems that a weapon goes into the hands of

9]

i the defendant, hecause if the plaintiff dd not comply with !

*!E that court order, then that plaintiff would be in contempt

5; of court and subject to sanctilons of the court, and this
Gi; would put more pressure on the parties to split the marriage |
71 and break the marriage up, in my opinion, without any i
81 reconciliation. i
9 How do you deal with the courts to prevent

10% them from bringing sanctions and penalizing plaintiffs who

llgi start an action if he didn't comply with the order for

121 counseling?

IBEE MR. FETTERHOFF: I don't have an answer to

14;i that, Representative Iynch. However, the bill as it now »

155% exists has that problem in it, even apart from our recommendal

16 tions to strengthen it. I am not an expert enough in the

17&; law to know all the ramifications of how the court would %

13;! deal with that. What we are trying to deal with is the

19 | policy of the defendant's right to try to save the marrizge.
i

YWe don't think it's an unreasonable provision just to have i

21, three counseling seazsions at most, you knc. !

22: SENATOR O'PAKE: In an attempt to bring us

<5 together 1in one very important area, when there is opposition;

2.4% te the divorce complaint by one party, if we were to add

25 : mandatory counseling in those kinds of cases, and if we were

1
1 E
by MOHEBACH & MAEGHAL {NE, +  XT N LQCKWILLOW AVE. HARN SRURG P 17113 4



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


[

(V71 4

Ch

93

to tighten the provision to require that the court, after a

twelve -month period of separation, carefully and judiciously

finds an irretrievable breakdown of the marriage, would you
then still oppose the unilateral provision?

MR. FETTERHOFF: According to our present
policy, we probably would, but I will tell you, though, that

would be a heck of a lot better than what is happening in

most no-fault states now. One of the problems with no-fault
states, even mutual consent no-fault states, and especially i
unllateral, is that there really is no serious investigation
by the court of whether the marriage has irrevocably broken :
down. You can read studies that show many couples coming ?
back to the court a year later to get remarried because they
realized themselves that they made a hasty decision and the
court d4id nothing to prevent it, you know. So that if the
court -- one of the problems, though, is the heavy load of
cases, but if the court were really locking intc these cases

and really made an Iinformed decision that the marriage was

irrevocably broken and there was a serfcus reason to dissolve
it, then that wouldn't be exactly what we have, just a whim i
like we have in some no-fault states now. I think that wouldi
be a lot better, Senator, but Y don't know if we could at
this sitting here say well, okay, we could look at that.
But, I do think -- another thing 1s this: 1if we 4did reform

the law with everything short of unilateral no-fault divorce

wINRBACH A WATSHEL INC - 17 M. JCKWILLO W AVE = HARRISELRG. Pa 17102 = —*
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and keep studying that last remaining problem, I think poaaibiy

there are some things that could be done. |

SENATOR O'PAKE: At least there 1is hope of
agreement in that.

MR. PETTERHCFF: I think so, because here is
the thing: our policies on clvil law matters are not based
on irrevocable doctrine, It is a prudential Judgment on our i
part. We are trying to do the best thing we can for the t
most people in the state., So far we haven't seen a way to
approve of unilateral no-fault divorce because of the many
pecple we thinﬁ it would hurt. That is the basic reason.

If we could see a way that people could be protected in that
kind of a process, fine. But, that would take some more
study.

SENATOR O'PAKE: We are trying to help as
many people as we can as best we can. ‘

MR. FPETTERHOFF: I know you are. I know you !
are. I really know that. That is why an issue like this
with so many dilemmas it is hard to find a perfect answer.

REPRESENTATIVE SCIRICA: Howard, on the
irretrievable breakdown issue, it seems to me that one
reason for having the twelve-month separation period is
that it is a form of objective proof that the marriage 1is

irretrievably broken.

MR, FETTERHOFF: Right. When you read the :

i}
]
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Journals on Family Law that 1s true. That 1s the reason

it is there. It is one way of ascertaining that you have

a2 breakdown. But the other slde of that coln is when it's
the policy and everybody knows 1t's the policy from the
first day they are married, what it says is that desertion,
which used to be consldered a pretty serious problem in a
marriage, now becomes the key to freedom. That 1s the
problem there, It is at once a confirmation that a marriage
has broken down, but at the same time a ratification of
desertion as a way out of marriage for anybody that wants
it. We have a hafd time with that, a hard time with that as
a philosophy of marriage in society.

REPRESENTATIVE SCIRICA: I want to thank you
for your testimony, and I want to thank you for the past
help that you have given us in helping to draft the bill,
and you can be assured that we will be talking with you in
the weeks ahead as we try to move this legislation forward.

MR, FETTERHOFF: Well, I would like to say
one last thing. We know you have a tough jcb. Ve deon't
underestimate the difficulties of it. We know you are trying
to do the best Tor the most people. We have some amendatory
language we could share with you if you would like to consider
it, but I think being the church we should alsoc say that
from here on in we should pray for the legislature to come

up with the best dectision, too.
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REPRESENTATIVE SCIRICA: We would be happy to i
see whatever suggestions you have for amendments. We are
going to take one more witness before lunch, because our
guest is from Vew York and has to catch a plane to gc back.

I will apologize to him fer having to wait i
so long. Our next witness is Henry H. Foster, Professcr b
Emeritus, New York University School of Law and editor cof

the Family Law Quarterly.

Do you have a prepared statement, Mr. Foster?

MR. FOSTER: Yes, Senator. I have filed it
with your staff. |

REPRESENTATIVE SCIRICA: Thank you very much,

MR, FOSTER: Due to the hour, I am sure we
have had enough Tfood for thought and you would like some foodE
for some other place about now, so I thought what I wouvld do %
is just lead with my c¢hin and lay myself open to questions E
and try to serve as a recourse person. I assume you are
aware I have been here many times before, and it is scme
twenty years ago that I was the official reporter for the
Jeint State Government Commission orlginal study on reform
of the marriage and divorce laws in Pennsylvania. Since
then I have served in 2 similar capacity in New York, New
Jersey and elsewhere,and divorce reform, including family

courts conciliatioen, are all matters that I have been ;

intimately acquainted with now for a period of twenty to i
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thirty years. i
REPRESENTATIVE SCIRICA: I read your report, %
the Joint State Government Commission, several weeks ago,
and I found that practically all of it is extremely relevant '
to the situation that we have before us today. I was not
aware that so much work had been done at that time. As a
matter of fact, we have the son of the chairman of your task
force is now our chief counsel to the Judiciary Committee.

There were a couple areas this morning we
would like to address. We would like your opinion as to the
advisability or the necessity for unilateral ground. You
have heard the testimony from the spokesman of the Pennsylvania
Catholic Conference saying that this should not be part of
our divorce law. We are also interested in your opinion on
the concepts of alimony and equitable distribution of property;
specifically, whether or not they should be granted with
regg;d to fault or in the absence of any consliderations of
fault and, of course, anything else that you may want to
touch on.

MR. FOSTER: I am going to file a copy of
an article entitled "Divorce in the Fifty States - An Over-
view as of August, 1978" by Dr. Doris Fried and myself which
appeared in fcur Family Law Reporters ccmmencing at page 40-33,

which is a summiary of the law in the fifty states as of that

time with reference to such matters as grounds for divorce,

MOHRBACH & MARZHAL N s 2T % LOCKWILLOW AVE + RARRIGAURG Fi $7112
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defenses, durational residency requirements, the effect of
marital fault on alimony and/or distribution of property,
and many other things, and I think you may find it helpful
if your staff doesn't have it already to give you a bird's-
eye view of what exists throughout the country.

You asked me about what did T think of the
prior speaker's testimony. Frankly, it carried me back to
around 1550 when Archbishop Kramer as head of a committee
made a report to parliment recommending that subtle hatred
between spouses be a grounds for termination of marriage.
Now, Archbishop Kramer didn't have too much influence then
or now, but I would note that some 8400 years later the
Archbishop of Canterbury's commission in England came up
with a report that recommended almost precisely the sane
thing that Kramer had recommended many years ago.

Now, the other side of the coln of this
holy deadlock proposition 1s that the person who cares to !
can keep the other on a yo-yo or put him in limbo 1ndefinite1§,
whether it is by relligiocus motiviation, asplilte, mallce or
dissatisfaction with the laws of Pennsylvanlia regarding
divorce. This is a power and an authority that no individual
should have over another human being if you regard our time
and place as committed to the proposition of the dignity of
man. It is intclerable to be put at the mercy, so tospeak.

I talked over a TV station some years ago in

MORABACAH & MARSWAL thC = 3F %o LOCKWILLOW AVE . HARRISHYRG, Fi 1T1IZ
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Philadelphia. I got a phone call when I got back to New

York from a woman. She was living with a Catholic man who

was undivorced from his wife and who had a family by the

wife, but they had been separated for some time. The woman

in question met the man after the separation. They had one
¢hlld and she had a second c¢hild on the way. She told me

that she had an appointment in Philadelphia to have an
abortion because of all of the problems with regard to having
a family that was extra-legal and having the child and subject-
ing him or her to all of the problems that might result.

I talked to her at great length. 1 assured
her that she had better go ahead and that she could live
with the stigma, the social disgrace or whatnot, but to go
ahead and have a more meaningful relationship. When I got
through, she asked me what my fee was, and I said well, I
want your promise that you don't go to that abortionist in
a couple days. Many months later into my office unannounced
comes thils couple from Pennsylvania, one boy around twelve
looked like the all-American boy, neatly dressed, c¢lean, and
in the arms of the woman was a baby and she said that she
had named the child after me. I assure you I had nothing to
do except very indirectly. There was no cause and effect
or causation factor present.

Now, Tor my moral code, my sense of ethics,

I think that it is appalling that one person should be able

MOHREACH & MAASHAL, INC = IF M LOCKWILLOW AVE - HAFRRISAYRG, PA, 17112
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to put the other party in limbo when there is no longer any
© meaningful marriage or relationship between them. If it 1s
| over, the decent thing from a moral point of view, I mean
from my sense of morality, 1s to glve the dead marriliage a
decent burial and to zero in on the economic aspects, the
custody problems, and to perhaps help parties adjust to the
post-divorce pericd when there are going to be all kinds of i
stresses and strains.

On the matter of counseling, I think it would
be very 111 adviséd to have anything written into the statute
in the nature of compulsory counseling. What you may do
constltutionally is to require attendance at screening
interviews or meetings for the possibility of counseling
can be explored. It will not work if there is anything
compulsory in the sense that over his or her objections a
spouse 1s forced into counsellng.

Another former student of mine --

REPRESENTATIVE SCIRICA: (Interrupting)

Excuse me. Do you know why New York abandoned the mandatory
counseling?

MR, POSTER: Yes. I had a lot to do with
that. I was adviser to the committee that drafted that
legislation and followed 1t very closely. There were a

lot of problems in New York. The ultimate thing that killed

it was the cost.

WORREACH & MAASHLI., [N& - XY N LOCKWILLOW AYE - HARRISEYRG. Pa 17112
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Secondly, it had become a political football.
Supreme Court justices who were defeated were then made
Concliliation Bureau commissioners. There was a lack cof
professional competence. The success ratlo was two or three
percent in effecting reccenciliation, which I thought was very
good considering the selective number of cases that were
actually put Into that kind of counseling. What happened
with the bureau was it became a medlation service to try to
gel agreement on custody, amount of support or alimony, those
lssues, On that baslis it saved the courts of New York a
great deal of time, and I am not sure it wasn't a luxury
to get rid of the bureau, I think it waswery effective in
taking things out of court time and having the matters
resolved hopefully to the mutual satisfactlion of the partiles
who agreed upon them, the eventual terms.

So, you can't force people into counseling.
That would be comparable to saylng that we should force
somebody to stretch out on the psychiatric couch. David

Siedelson, Unlversity of Pitisburgh Law School graduate,

has an article where he has stressed the unconstitutionality

of compulsory counseling.

I am aware of both Arizona -- Judge Brown
out there is a friend of mine -- and the Los Angeles
Conciliation Service, which was the model which the Arizona

court followed when it created its present setup. Note that
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these courts out there have a selective number of cases, and
usually they are ones where there is motivatlon for recon-

ciliation on the part of both parties. The marriage isn't

quite dead. There is a spark of life left in it. With ?
professional help a lot could be done. They do not purport

to heal the breach forever. What they do purport to do 1s to

give short term, two or three conferences perhaps, that type

of counseling, not counseling in depth where there is an

underlying pathology or serious personality differences.

i
SEHATOR O'PAKE: Professor Foster, in addition
i

to the question of counseling, another area of contention is

the question of the grounds based on twelve months of living i

apart, and I detected some ray of hope wilth the last speaker.
I
If we were to ~- well, let me ask it this way: in addition ;

!
t
to the fact of twelve months living apart, what other standards

could we write into a law to have a court consider in making

the finding of irretrievable breakdown?

MR. POSTER: I also served with the National

Conference of Commissioners on uniform state laws as an

adviser for the Uniform Marriage and Divorce Act, and this

was one of the points of disagreement between the Family
Law Section ABA and the commissioner's staff. ABA took the
position in its alternative proposal that there nhad to be
wore than mere breakdown and to try to give some objective

proof of breakdown. The things that we came up with were,

MOHFBACH 4 MARSHAL WG . 27 W, LOCRWILL YW AVE, . HARRISOUREG, P4 17312 !
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first, that reconcilliation efforts had been attempted and
fajled and there was no prospect that they would work, or
the parties had been separated for a period of time. As I
recall it, we came up with one year.

Now, each of those 1ls good, objective evidence
that 1n fact the marriage is dead. I see no Justification
other than a religious one for the modern state not to
terminate marriages if in fact you have that assurance, even

though one party ovjects. i

SENATCR O'PAKE: And even though the separation
is entirely the wish of one party? i

MR, FOSTER: That is true, also. i

SENATOR O°'PAKE: Vell, if we were to look
for some other objective criteria in addition to the physicall
separation for cne year, what can you offer us based on your
expertise as to what those additional ecriteria might be?

MR. FOSTER: I gave you one, that there had ;
been reconciliation efforts. They were unsuccessful and
you have a finding of a court staff memper that there 1s no
reasonable prospacts of reconciliation being effected betweenf

|
the parties. If you are going to set up a conciliation

bureau, you can give it that function. You can have a

clearance there,

Now, I want you to understand that I am a

moderate in this whole area of marriage divorce law, and the

[ LLH A MITHHEL IR . 27 M LJOERRTL.CA AVE HARARISHURE PFA 17012
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Uniform Marriage and Divorce Act went far beyond my advice
in some of the provisions it came up with. I want to be
sure where we have any divorce reform that in particular

the wife and the children are protected economically and
with reference to custody and visitation. If you go for no-
fault divorce, as the rest of the country has done, then the
court should have more time for these very meaningful, and 1
submit, often long-term problems of custodial visitation
problems, the financial inclidence of divorce, the financial
future of the parties living apart.

SENATCR O'PAKE: More time than 1t takes to
issue a divorce decree?

MR, FOSTER: It will have time to explore
those issues. 1In Californla, for example, it is not uncommon
to have protracted hearings on custody, even though, as the
i former speaker said, the granting of the divorce is pro forms,
i avtomatic,

SENATCR O'PAKE: Shouldn't, especially the
. eccnomic interest, be decided hefore the divorce decree is
| handed down?

MR. FOSTER: 1Ideally, simultaneously, but not
necessarily. You can have a bifurcated type of procedure.
I would urge that the same judge retain the case. I think

you get Into prcblems if you start a schizophrenic division

; of labor between several Judges.
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REPRESENTATIVE SCIRICA: Are there any
further questions for the witness?

Mr. Foster, thank you very much for appearing
before us this morning. We will recess now and we will be
back 1in business at 1:30,.

MR, FOSTER: Mr. Chairman, I would like to
nocte that I chose to come down here today rather than go to
Albany. In Albany the announcement of the impending passage
of an equitaole distribution law which I fathered up there
is to be announced Iin Albany this afternoon.

REPRESENTATIVE SCIRICA: I am grateful to
you for that.

MR. FOSTER: New York is gzolng to have, for
' what it is worth to you, is golng to have equitable distribu—f
I tion. I have a copy of the New York statute. If you lack a
copy of it, I will be glad to leave it with you.

REPRESENTATIVE SCIRICA: We would be happy to
have it. I assume you Imagined we needed more help in
Pennsylvania than they did in New York.

MR, FOSTER: I like yours better in many ways.

REPRESENTATIVE SCIRICA: Okay.

(Whereupon the hearingws recessed

at 12:40 o'clock a.m.)
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(Whereupon the hearing was resumed

at 1:40 o'clock p.m.)

REPRESENTATIVE SCIRICA: DBoth the House and
Senate are in session today and it is going to be extremely

difficult to get people here, but they will be coming in and

out.

For our first witness this afternoon, I would

like to call Mr, Prancis J. Morrissey, who is a noted
domestic relations expert, who has written and commented in
this area of the law for several years. Mr. Morrissey.

MR. MORRISSEY: Mr. Scirica, thank you. I
am gppearing on behalf of the Family Law Committee of the
Philadelphla Bar Assoclation. Let me announce that right
off the bat that we approve and are willing to support this
bill, It does not--or these bills I should say, which are
ncw before the Joint Committee. The bills do not follow
in every particular legislation which the Philadelphia 3ar
Asgociation has approved, but they are substantially in
accord with cur own ldeas and, therefore, we are willing to

g0 along with them.
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As everybody recognizes, the four areas of
Pennsylvania law which have to be reformed are: first, the
no-fault divorce ground; second, the conciliation; third,
alimony, and fourth, equitable distribution of property.

T would like in my remarks today to concentrutg
on the question of conciliaticn, but in heading toward that
direction, may I say first of all that as far as the alimony ;
provisions of this bill are concerned, we find them quite
acceptable. As far as the equitable property distribution
provisions are concerned, they are also acceptable.

In.regard to the no-fault divorce ground 1tsel?,
our own provision, that is the Philadelphia Bar Association's’

provision, on the last occaslon did not provide for living

1
|
'

apart by mutual consent. However, we see no objection to that

and would be happy to go along with it.

I might observe that it 1is my personal feeling
that a three-month period is extremely short, and 1t certainly

doesn't cover -- 1t doesn't take into account the fact that
people become angry at each other and in a fit of plque take |
steps along these lines which they might not take if they ;
had to think about them longer. However, anything can happen;

to that period in the legislative process, I realize.
As regards the unilateral grounds, that is

a one-year period, and our own preference would be for a two-

year period, but as I say, we acquiesce in the one-year perilod

MOHRSACH & MARSPAL INC. . 37 b LOCKWILLO#N AME, - HAHRISBING P2 11102
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1l and would support 1t. :

i3

i Going to the question of conciliation procedure,
3 ﬁ I note that the provisions in the bills which are now before E
4| thils Committee, the Joint Committee, provide for conciliationi
34 only in connection with the living apart grounds. They havea
é | no connection with the other grounds for divorce.

7 REPRESENTATIVE SCIRICA: That is correct.

8 MR. MORRISSEY: And the other grounds for

o { divorce are to be preserved. 8o, I think there is an in-

10 | adequacy in that regard. I feel that if you are going to '

11 i have conciliation procedures, and you should, then they

121 should go right across the board.

]
13}1 I am strongly in favor of what Mr. Fetterhoff
14 || said about the importance of conciliation. I also agree with

15} Professor Foster, who I understand favors conciliation, too.

16l I, of course, differ from Mr. Fetterhoff on the matter of the.

17| &round for divorce, unilateral ground, but I don't think you

1§+ can overemphasize the importance of conciliation. We should
| ;

19iE try to match it, for example, with the legislative finding
zoa and intents of these two bills which are before you.
I |
i {
31f For example, one of the intents is to encourage

~~ ., and effect reconciliation and settlement of differences

~: between spouses, especially where children are involved.

.L}E That is not only where there-is a non-fault no-fault divoice
25: ground being invoked, but it's any ground by means to effect .

@ ?
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reconciliation and settlement wherever there is a divorce
involved. They also say it is important to cooperate and
utllize the services and resources which arearallable to
deal with family problems.

If these intents and findings of the legisla.ure
have any meaning at all, I think they have a meaning that
where there 1s conclliation there should be conciliation
across the bhoard.

It is clear that we have a reconciliation to
make here. In passing any divorce law, we have two things
to take into account, as I see it. First, we have to
recognlze the fact that husbands and wives become hopelessly
estranged and wmarriages break apart irreparably, and we
provide means for them in a divorce act to sever their
relationship. At the same time, however, in any preamble
to any act, any divorce act 1 have ever seen, and particularly
this one, we postulate the transcendent importance of the
family to the nation and the interests of society in
preserving the institution of mrriage. That is not merely
a cliche. 1It is a fact that all of us, when you think about
it, agree it is iImpcertant to preserve the marriage. There 1is,
therefore, no way out of it, as far as I can see, that an
effort and a sericus effort should be made in any divorce act,
in this one specifically, to do something not only to sever

the relationship but also to provide for holding it together,

MOARBALA & WAEI-3, 1IN o FTF OMOLTOYA LLOW ASE, - HLSPISBURG By rl9rl
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if it is possible to hold 1t together, and that is through

conciliation procedure,

an oversimplificaticon or a misunderstanding of what concilia-

tion procedure means.

reconciliation when we talk about conciliation procedure.

|
The statistics we hear deal with the question of reconciliatiqn,

But, I think there has perhaps heen

Ye are not only talking about

and the very few marriages are at a certain stage are able

to be reconciled. On the other hand, conciliation procedure,

as every lawyer knows who hags been in these things, 1s very

useful indeed 1n handling some of the byproducts of the

divorce. Many cases revolve around not the question of

divorce but the question of custody and visitation, property

help to work out some of those problems or at least to

mitigate the rigors of the whole breaking apart of the

marriage.

In my opinion, this divorce proposal which is

before the Committee is very sketchy in 1ts grounds for con-

¢iliation, First of all, as I said, 1t applies to only one

ground. But, aside from that, there 1s no structure teo it.

There is no elaboration as to what happens in the course of

a2 -- where a conclliation is asked by one of the parties, and

. I have taken the liberty of attaching tc the formal statement

which I filed with this Committee an appendix which sets
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forth a more elaborate procedure where conciliation 1is
invoked. This appendix 1s taken from an earlier blll
sponsored by the Philadelphia Bar Assoclation which was
before the Assembly some time ago, and it was not acted upon.

I would like to conclude, therefore, 1in
suggesting that although we recognize that conciliaticon
procedure has been invoked in this bill, and we support its
good intentions, we do feel that it would be to the advantage
of everybody concerned to elaborate on the matter and to
make it cover, make the conciliation cover those additional
grounds which wlll remain in the divorce act.

REPRESENTATIVE SCIRICA: Thank you very much,
Mr. Morrissey. We will certainly look at your proposal when
we consider this bill in Committee. Thank you very much for
testifying today.

MR. MORRISSEY: Thank you, sir.

REPRESENTATIVE SCIRICA: Our next witnesses
are Mr., Chris Gillotti of the Allegheny County Bar Assoclaticn,
former chalrman of the Family Law Section of the Pennsylvanis
Bar Association, and Mr. Mark Goldberg, who 1s the chairman
of the Family Law Section of the Allegheny County Bar
Association, who is being escorted by Representative Michael
Fisher of Allegheny County.

At this time I would like to acknowledge, for

all of those who do not know her, Miss Mary Woolley, who is

MOHRBAEH 8 MANSHAL INE  « 27 K LOLXWILLIw AVE © HARRISBURG, PA, 3T11Z
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our staff assistant on the House Judiciary Committee and

vwho has done such a fantastic Job, not Just in setting up

these hearings, but in working with the many groups that
are interested in this problem. Those of you who have worked.

with her know the kind of job she has done. |

Do you have a prepared statement? |

MR. GOLDBERG: I do. My rame 4is Mark Goldberg;

I am chairman of the Famlly Law Section of the Allegheny ;

County Bar Association. I am also on the Executive Committeei

of the Family Law Section of the Pennsylvania Bar Associationf

‘ l

and a member of the National Academy of Matrimonial Lawyers {

and a member of the state chapter, the Executive Committee E
of the state chapter. I am here today basically as the

chairman of the Family Law Section of the Allegheny County

{
Bar Association. E

For too many years the disenchanted and

unhappily married citizcens of this Commonwealth have been
forced to exist in a state of marital discord, hatred,

physical and mental abuse and economlc starvation. The ?
result of the archalc divorce laws of this Commonwealth

has served not to maintain marriages but to 1lncrease and

magnify the enormous problems that arise during the crucial
period following separation. “What c¢an be done to ease the

burden of the parties and their children? 1

Let us begin with the premise that no law can

MOMFBAGH 4 MARSHAL NT - 27 M. LOTHAWILLON AVE. +  MARRISBURG, P& 17412
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{
ever be passed to make people live together as husband and ;
wife. Experience has shown us that married couples are
separating and divorcing today with ever increasing frequency.
Nothirg that you do as legislators can ebb the divorce rate.
It is a sccial problem which helies all rational thinking.

It then becomes incumbent upon you 2s the lawmakers of thia
great Commonwealth to consider the problem facing our
citizens and to do everything in your power to ease their
trauma. Separation and divorce is a trauma -- to the partiles
themselves, to their children and to their families. If any
of you or any members of your family have gone through this :
crdeal of divorcing, you know from where I speak. The divorce
process in this Commonwealth is degrading, demoralizing and
dehumanizing. Recognize the problems as they exist today
In Pennsylvania and work together to help solve those ;
problems over wnich you have gome control, namely, n;—fault
divorece, alimony and equitable distrilbution of property.
As chairman of the Allegheny County 3ar Assoclation Family
Law Section, T am here today to wholeheartedly urge the
speedy passage of Senate Bill 450 and Hcuse Bill 640,

Many pecple ask "Yhy is a no-fault provision
so important?”

Under the current state of our divorce law
the plaintiff in 311 divorce cases must de the "injured and

innocent sncuse" of the marriage and the defendant must be

MORKBACA § MARSHAL |HC - I¥ M. LOCEWILLSA avE - Wi3e.5MJRG  Pa, THI



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


-3

(W3]

i~
W

114

i

"at fault" for causing the mart al problems. In reality the
blame for most marital breakups must be shared equally by
both the husband and wife. Yet, for the plaintiff to prevail
in the divorce, he or she must testify in court under oath
that he or she is the injured and innocent spouse. Such a
requirement is a mockery of our divorce laws, a mockery of
our courts and a mockery of the witness' jath to tell the
truth. Such a requirement does nothing to encourage married
couples to stay married, although those opposed to the
"no-fault" provisions allegedly claim otherwise.

When two people who are married decide, for
whatever reason, toc terminate thelr relationship, should not
their mutual assent be sufficient? These same people are
going through uncontested divorces every day in this
Commonwealth, yet they must commit perjury if a divorce is
to be granted. I have been a master in divorce many times,

3

and the questions and answers are the same day in and day out,

they vary little in substance. Is it necessary for a public

i
:

record to be made in each case bullt on a foundation of lies?,
That is what 1s occurring in thils Commonwealth today and
will continue into the future unless you face the realities
of the situvation. !
The unilateral divorce is probably the most
controversial aspect of the bills befere you. I xnow that

there is a great deal of opposition and disagreement to that

MOMABICH A MARSHAL, &C - 17 N LOZAWILLOW AVE - MARRISBURE  Pa, 17112 —
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provision. But the facts of the situation must be faced in
a logical and realistic perspective. As I stated earlier,

no law can make unhappily married people stay married in the
true senge of the word. It takes two people to make a
marriage and if one of those persons declde that the marriage
is over and separates from the other, do we really have a
marraige? There is no longer any caring, any sharing, any

love, any common interests or goals, Would we not be doing

a much greater service to those persons by helping them make

new, happier 11ves for themselves, where they can plck up
the broken pleces of an unhappy marriage and go forward with
dignity and economic independence? Of course, there cannot
be any unilateral dissolution without the other two major
provisions of alimony and equitable distribution of property.:
However, from my experience in the area of '
Family Law, which is considerable, I can honestly tell you |
that the overwhelming number of contested divorces in this i
Commonwealth, which is really a unilateral divorce action,
are contested feor only??:ason -- until the parties are able
to work ocut a property settlement agreement, Almost 100
percent of the contested divorce actions are contested solely
for economic reasons. I venture to say that of all the
contested divoice actions pending in the various courts

of this Commonwealth today, not one percent of them are

being contested on moral or religious grounds. If our courts

WOMRAACK ¥ Mawiday  ING - 2T M. LOCAWILLOWN avE MARRISBURG., & {17112
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had the power to award a spouse support following the
dissolution of the marriage and to equitably divide the
marital property, are we not doing a greater service to the
economically dependent spouse than what is coccurring teday
throughout this Commonwealth? How many times have we heard
stories of husbands abandoning their wives, moving into ;
neighboring states such as New Jersey, Delaware, Ohio,

West Virginis or Maryland and obtaining a legal no-fault i
diverce? What are we doing about the abandoned, economicallyi
depressed spouse? Ve are turning our heads and ignoring the
realities of life in the twentlieth century. Opr welfare rollé

of ex-wives are growing larger and larger each year. How E

long do you intend to sit as lawmakers and continue to 1gnore=
this most serious soclal problem In our Commonwealth? How !
long are you golng to continue to hide behind the false 1
assumption that religion dictates that pecple stay married?
How long are you going to continue to turn your heads and i
pretend that if you dc not do anything, the problem will go
away?

I urge you as lawmakers of thls Commonwealth
to act now, to face the realities of modern life and with
promptness to pass Senate Bill 450 and House Bill 640.

Thank you.

REPRESENTATIVE SCIRICA: Thank you. Mr.

Gillotti? ?

MIMSRALA & WARSHAL IND, . I7 4 LOCRWIL.JW AVE = HRARRISQUERG, 2a 17112
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MR. GILIOTTI: Members of the Committee, my
name 1is Chris Gilletti. T am présently vice-chalrman of
the Family Law Section of the Pennsylvania Bar Association.
I formerly served as chairman of the Allegheny County Bar
4ssoclation section on Family Law. I, tco, am a fellow of
the American Academy of Family Lawyers. I am married, I
am a Roman Catholic and divorce lawyer, and you can plck any
of those factors to give me status to talk here today. T
submitted coples of a prepared address, but I would like to
leave those. I am not golng to refer to those. I want to
talk generally in terms ol what I have dealt with there.

I think, first of all, as my colleapgue has
so rightfully stated, despite what opponents of the bill
seem to indicate, there is absolutely no evidence that a
streng diverce code, a divorce ccde that makes divorce
difficult, in any way makes marriage better., I have reagd
my friend Howard Fetterhoff's remarks here, and I talked to
him for a half hour this morning before he left, and I still
seem to feel that the thrust of thelr remarks is that a ne-
fault divorce code or a divorce code which permits a dlvcorce
unilaterally in some way undermines the status of marriage.
I think there is as much validity to that concept as there
is to the idea that stiffer penalties reduce crime or to be
even more apsurd that a stronger and more difficult probate

51il would Iincrease longevity of our citizens.

MOMREILS & WARSHAL, NG s IT N LOQCKWILLOW ME . RARRIZBURG PA. 17112
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Divorce 1s inevitabhle. Separation 1s
inevitable. Marrilage problems are inevitable. To think
otherwise would be to close your eyes to the truth,

The one factor nobody considered which I
think is of paramount importance in your considerations
is what effect does the divorce code that we are burdened
with in Pennsylvania have upon the family unit, My friend

Howard Fetterhoff's remarks included what I think is very

good. He noted in here that children have certain rights,

and he said in his remarks the right to full-time parents

who realize that unselfish love for each other and their
children is a lifelong art. The right to a secure and stable
home 1life, the right to a decent standard of living, the righ;
to examples that would promote healtityattitude toward E
marriage and family life for their own future. I think
Howard is absolutely right. Let me tell you what has been
going on in Pennsylvania today by virtue of the divorce ;

code we have.

Number one, in the great majorlity of cases

neither party can get a divorce. ILet's start with that

prcposition, because it is true. Either because grounds do

not exlst if contested or because one of the parties or both
are not innocent and injured spouses. So, we start with
the concept that two people, albeit having marital problems,

are not going to be able to get divorced. What happens thenf

WOHRBACH & MafRSda.. 1%L » 3T M LITKMILLIH AVE HARRISBURG. P& 57112
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All right. If the husband comes to the
attorney and tells the lawyer that he cannot stand the
situation any longer, he has got to get this thing resolved, f
he wants out from under, what can you do for me? I am still
at home., The lawyer must tell him do not, under any cir-
cumstances, leave the house. As soon as you leave the house
your wife will be entitled to collect support frcm you. As
long a8 you remain at home, she 1s not entitled to have you
pay her a separate support order. If you leave the house
and she has a support order, negotiations for an ultimate
divorce will be made that much more difficult. Stay. Be
miserable, and make her miserable,

The wife sees her lawyer and ssys the
situation 1s intolerable. I can't stand it. T have got
to leave. He cautlons her, 1if you leave you are limited
to a certain amocunt of your husband's income. In all
likelihoocd there 1s not enough money to support two house-
holds. Ycu are going to be economically deprived. You
can't, in most cases, leave unless you have your own job,
unless you have your own separate estate,

What do we have? We have a situation where
the parties are going to remain together. Now, I ask you
what if there are children in this household? I know of
no child psychologist or psychiatrist who would give any

weight whatever to the o0ld concept of stay together for the

MOHRBACA 3 MARSHAL '™C 3T M LOCEWILLE W AVE, - HARRISIJIRG. Fa 1790}
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sake of the children. As a matter of fact, Just the
opposite is true. They have told us over and over again
where this marital cauldron is boiling and bubbling and
there 1s a constant atmosphere of bitterness and recrimination,
the best thing for the children is for the parents to
separate. Younger children we find feel that when their
parents are having marital problems they somehow are responsibdle
for those problems. By keeping these people together, we
guarantee the scarring of these children.

Let's assume, however, that they do separate.
What happens then? If no negotiation settlement occcurs, we
have a contested divorce. A contested divorce only occurs
when no other alternative exists. When somebody now has to
win or lose, where the husband in most cases says I have got
to get that divorce and the wife says I will stop it at any '
cost. The most -- I have had many lawyers tell me I would
much sooner try a murder case than try a contested divorce.
Contested divorces are the most difficult, painful and
bitter proposition that any lawyer can get involved 1in.

Let me tell you this: when it comes down
to rock cutting time and now your future is on the line, you
are elther going to get your divorce or you are going to
prevent your spouse from getting his or her divorce, you
take off the gloves and you éo to the mat. The very personal‘

and private things that have existed in this marriage over

1
MOHREACH & MARSMAL ING., - Y N, LOCAWILLTAN 2.E, »  HARR'SBURG. Fa 171t2
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X number of years are now lald bare for the master to hear,
for the other pecople to hear, and the effect of that is to

create a sense of bitterness, resentment and hatred that is

never going to pass. When two people leave a contested
divorce action, they have inflicted on each other scars that
I guarantee you will never heal.

The effect of it, win or lose, is that these
two people are now virtually incapable of reacting and acting:
as parents. They have been adversaries in the most bitter of;
legal proceedings, and we now say to them, okay, forget your |
troubles, you have got kids. Work together for their benefit:
It is ludliecrous. It never happens. The loser of that E
contested divorce action 1s going to punish the winner,
and the only way generally that they can punish the winner :
is through the children.and, gentlemen and ladies, they do i
it. Believe me, they do it. These scars do not heal. l
The things that have been saild in these actions or the things

that have been said between them while this whole separation

is going on create an atmosphere that is far worse than any

atmosphere that ever existed when the parties were just haviné
"marital problems." The children are the innocent victims
of this. They shcould not be subjected to a situation where
the parents, desoite their difficulties, can no longer act
as parents. I wouvld like to say that Intelligent and well- '
meaning people can put these things behind them. They cannoti
|

MOHRPACH & Walidd,, IhG + 2% W, LOCRWILLOW AVE, = HARRISBURG. P4 17112
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My experience has been that even the most intelligent and

even the most well-meaning people will inflict on the

children the scars that they themselves have horne from

these marital problems.

I don't mean to say that divorce reform is
going to absoclutely guarantee that these pecple can meore ;
properly relate to the children, but I do tell you this: i
my experience, and let me say that I have asked other 1awyers;
and T have talked to the director of ocur family division ;
counseling service, and I have talked to Judges and con-
sistently they have agreed with me and they say their |
impressions are the same. Once a diverce has occurred by i
virtue of an agreement -- this is where the parties have
worked out thelr problems. They have agreed. They have
a property settlement agreement. Now they go through with
the divcorce uncontested. Once that has occurred, the relatioﬁ-

;
ship between the parties with regard to their children improv?s

markedly. It is consistent that once the parties are no

longer battling, once the matter is put to rest, they are

new better able to function as parents. This does not take

inte consideration the contested divorce. I am talking
where the parties have mutually between them worked out !
their problems, WYhen that occurs, they are now no longer

adversaries, They no longer have tc punish each other.

The matter c¢f divorce has been put to rest. They are now

MUHRALTY & WARSHAL InC - IF b LCCRLWILLOH AWE +  HWARRISAUAG P4, 1TIIE
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better able to function as parents.

I submit to you that leglislation which will
permit this to happen, which will take away from us the
contested divorce, the constant fighting and bitterness and
incrimination, will, I think, have this effect to enable
them to better function as parents, better be able to deal
with each other and their children.

I cannot impress upon you strongly encugh
the fact that children are these 1lnnocent victims. It is
only human that when two people are looking out for their f
own individual self-interest that they themselves come first,'
and even the most loving of parents inadvertently forget the
rights of their children and are unaware of what pain or

problems they are inflicting on their children.

I would suggest that if my remarks are not
persuasive to you that you talk to judges who have this

matter every day. Talk to other lawyers or talk to counselors

{
who must deal with the parents' relationship with their ¢
i
children. ]

i
I

I will leave you with one sad story, which 1s |
not quite this, but which I think you should take hcme with ;
you. I know of a case where a man and his wife separated 1n !
1960. 8he would not give him a diverce, although he had madei

7ery adequate prcperty settlement arrangements with her and

was fully able and capable of continuing the support for her

1
1
1
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and the children of that marriage. As a result, subsequent
to his separation, he met and fell in love with another |

woman. They moved in together and have lived together since

the early 1660's.

Most recently we were able to get him a divorce.
He and the woman he is now living with who he will now shortl;
marry have a fifteen-year-old daughter who thinks that her
mother and father have always been married, who is unaware
of the fact that until most recently they were not married
and that she was born out of wedlock. I am now belng asked
to do what 1s necessary to bring abcut the adoption of this

child and, of course, our adecption code if it comes inte

play requires that this child counsent. This child to this

moment dces not Wwow the true state of affairs. As of this

moment, her bilrth certificate carries the name of another I
man, her father, hecause her mother 3t the time the child
was vorn was still married to, but estranged from, a man

who had been long gone, but nconetheless as of this moment

something must be done to bring intc legal, into proper

legal play this girl's status, and I am asksd by the father

how can you do this wlthout my daughter finding out.
Gentlemen, I tell you here is an innocent

vietim of our diverce law, because had we had this kind of

an act at that time, this man would have been divorced from

his wife, would have continued to support her, wculd have

MOHRBATH & MARSHAL 443 - 27 N LOCRANLOW AYVE. =  HARRISSURG. #a 13912


kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


125

[ ]

glven her the house, as ultimately happened, would have
married this other woman and we would now have at least one
happy family unit. What this divorce code does 1s to not
keep marriages together but create more unhappy familles.

Gentlemen, it is your responsibility to do

something about it. It is not the lawyers and it is not the

Judges. Our Supreme Court has said over and over agaln look

to the legislature to change the laws. We recognize the
problems, On behalf of all of the children of Pennsylvania,
I am asking you to do something about 1it.

(Applause.)

REPRESENTATIVE SCIRICA: Thank you, gentlemen, |

for those eloquent statements. I notice we have Senator

O0'Pake with us and Senator Bud Dwyer and Senator Ed Howard.

I think you were here this morning. You were,

obviously, and heard the spokesman for the Pennsylvania
Cathollc Conference raise certain objections to this legis-
lation. Both of you gentlemen have been here before. I am
afraid to ask you how many times you have been here before,
and I know you have participated in the efforts of the
Pennsylvania Bar Association in drafting earlier versions
of these bills,

Specifically, could you address yourself to
the necessity or the lack of necessity for a unilateral

ground, the counsellng provisions and whether they ought to

MOHNEACH & MARSHAL, INC, »  I7 W LOCRWILLOWN AVE . HARRISAURG, pFo. 17112
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1 be mandatory or whether they ought to remain the way they

[

are right now, and the award of alimeny and distribution of

|
|
3 i property with or without regard to fault?
4!' MR, GILLCTTI: Well, wlith regard to the
t
3k counseling, I, in my practice, make it a point I will not

6 recommend a marriage counselor. I sometimes have clients
7 who ask me that. If they see me early on in the game and ;

{
8 are having problems, they ask me to recommend a counselor. i

o My experience has been no marriage counseling works. Marriage

10 counseling wi%l‘pelp in a very rare case. When two people é

11 are having problems, they want toc solve their problems, they :
13;: want to get back to where they ouce were and they cannot !
13 ., pilnpoint the cause of their problems, in that narrow case

14 1@ counseling will help. In almost every other case counseling
154 is an exercise in futility. By the time they come to us,

161 one or the other of the parties does not want to whole-

17 [ heartediy participate in the counseling. We do as much

18+ counseling as any marriage counselor does when we determine

19 i what reasons are you in our office. It is a rare lawyer in

20, oOur area who has a client in the office because the partles
31f are Just having vagua problems or are just not able to

” function on a small, cn any narrow area that somebody can

~+  sOlve.

.y Basically, let me say that I submit that by

;5; the time scmevody has taken this step and seeks to obtain a

K
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divorce, with all the terror that is involved on both sides,
no marriage counselor 1s going to be able to put them back
together agein. I think counseling is -- creates more
problems because what is a marriage counselor? We don't
know that. If we talk in terms, as the bd1ill has, of who

is qualifled, I think we are goling tc waste an awful lot of
time, becavse the person who does not want the divorce, does
not want it to go through, if counseling 1s mandatory is
going to iInsist upon it for many reasons. One, because of

some vague hope that maybe that they can come back together

. again. Possibly more importantly as a negotiating instrument.

The Judges I have talked to in other
Jurisdictions where no-fault exists tell me that by and
large they spend moet of their time confirming property
settlement agreements that have already been worked out
between the parties because once 1t is c¢lear the partiles

cannot agree, the court will force an agreement upon them,

. the parties now sit down and come up with an equitable

division of their property, adequate support and maintenance
for one spouse or the other and the children, and the Judge
does not have to try the case. Since this happens, anything
that will delay or prolong this will be used by one side or
the other tc perhaps betiter -- well, more particularly by

the spouse who deesn't want the divorce, to better his or

" her negotiating position toward a settlement.

WOHABACS & WARSMAL, %I, « IT % LOCRAILLGW AYE +  WMARMISBURG, Fa ¥F113
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With regard to the concept of fault, I
believe that fault should be considered by the court where

appropriate. I think it should be within the Jurisdiction,

within the framework of the whole package so that if appropriate
1

the court can consider it. My discussion with Judges agailn
and lawyers in other jurisdictions has led me to the con-
clusion that although opponents of considering fault seem
to feel it is going to require the -- a trial of a contested
divorce case in every case, people in other Jjurisdictions
have told me thls doesn't really happen. That they soon
find out that unless there 1s a clear showing of some fault,
1.e., the wife that moves out of the house and moves in with
another man and now sues her husband on no-fault grounds and
tries to collect alimony, something like that, absolute
clear showing of fault, the courts say in the other Jjuris-
dictions say that after they have heard it all it comes back
to where they were in the beginning. So, the lawyers don't
try these cases or don't try to ralse the issue of fault
to any great extent unless they honestly feel it is a major
factor in the case.

MR. GOLDBERG: As Chris sald, marriage
counseling pver se I think is a waste of time, and very often
a great expense to the parties. I have not seen it become

very effective in the ccurse of my dealings with clients

5
t
over the last thirteen years. However, there 1s an organlzation

MOMEEITH & MARSHEL NG+ 2T N LOCAR'LLS¥ AVE. . MAPRISALRG, PA. 11147 —1
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in Allegheny County called the Center for Children and
Family Crisis. It was one of three in the country. I
helieve it is now one of fourteen in the country. But,
this particular agency deals in counsellng fathers and
mothers in their dealings and their relationship with their
children, and perhaps some type of counseling along those
lines could be implemented and would be much more effectlive
in helping the parents who are combating, who are divorcing,
who are separating, to relate and to work towards a coumon
goal of their children. I think that is what we have to be
concerned about,

As far as in my experience has been regarding
marriage ccunseling between the parties to try to get them
to resolve their problems, to try to get them to reconcile,
to try to get them to reunite 1in their warriage, I have not

found it to be effective at all.

As far as the fault aspect in awarding

alimony, I think it is a consideration that the court should .

be permitted to lock at the fault for the marital breakdown
and to --
REPRESENTATIVE SCIRICA: (Interrupting) With
alimony and distribution of property or Jjust with alimony?
MR, GOLD3FRGC: Particularly with alimony.
Maybe also with equitable distribution of property, dbut I

say particularly with the alimony aspect the ccurt should

WOheBAC & WATSHAL 4 . 2T v LOChWiL.OW A%E - HLAPISAIRG, 094 T1F1IT
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be permitted to look into the fault aspect in awarding the
alimony.

REPRESENTATIVE SCIRICA: What about the
Catholic Conference spokesman who indicates that it would
be permissible to enact a mutual consent ground dbut not a
unilateral ground?

MR. GOLDBERG: Well, we have mutual consent
today in Pennsylvania. As I sald in my remarks, it 1s nothing
more than an uncontested divorce after the parties have
agreed tc a property setilement. It is the unilateral aspect
that I think is mest important,

REPRESENTATIVE SCIRICA: I believe the state- '
ment was made that 90 or 95 percent of all the divorce
problems could be handled if we had a mutual consent ground
plus the equitable distribution of property and some pro-
vision fer alimony.

MR. GCLDBERG: I don't agree with that at all,
because if we have the equitable distribution of property or ;
the aiimony and one of the spouses dees not like the award
of the court, there is no guarantee that the partles are !
going to proceed to a divorce., I think it 1s a very 1egitimafe,
I think it is a very rezl problem. I think that we must have.
the unilateral provision, but we cannot have 1t without having
3150 the alimeny and the equitable distribution of property.

¥R. GILLOTTI: We talked to Howard about that °

MOWREACH & MARSHAL. IkC - IT H. LOCKWILLCW i = ALERIESUREG Pa 17002
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this morning, and we strongly disagree that any kind of --
that nutval consent is going to solve any problems. It

isn't. You see, the pcint we are trying to raise, we are
trying to get across 1s this: that as long as we have the
kind of legislation tnat we have nhere, mutual assent is not
geing to solve these problems unless one or other of the
parties knows that ultimately a divorce can occur. The
mutual assent will come by virtue of the parties agreeing
between them what is reasonable and best for both of them,

but under the knowledge that ultimately a divorce will occur.
But unless and until that happens, 1T they are just asked to
put together scmething between them and agree to get a
divorce, as Mark says, it 1is the same thing as we have now.
Most divorces are determined by the parties after a negotiated
property settlement agreement, and that is what mutual consent
is.

Gentlemen, believe me, I have no -- adding
mutual consent is not reforming this divorce law, not one ;
bit. :

I would like to add one thing which this is f
off of our subject but something we would like to bring to
your attention., It is 2 potential problem if, and we are
keeping our fingers crossed, this legislation is passed, and
I don't have the exact section, but it has to do with the

guts cf the bvill which talks in terms of separation. We

]
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would ask you to consider this: does the legislature wish |
to deflne separation? By that I mean does it require g
separation in separate homes or separate domiciles? As it
presently stands, could separation be construed to be in
the same house but different rooms?

The reason I mentioned this is because this

can be a serious problem, because if some bill like this is

passed and that language 1s not clear, we could well have
to wait until the Supericr Court or Supreme Court has
interpreted that, and I think that should not be the intent
of the legislaturé to keep that open. So, we would ask
you gentlemen to consider what did you intend by separating.

SENATOR O'PAKE: Just as Representative
Scirica recognlzed the efforts of Mary Woolley from hils
staff, I would like to also recognize the efforts of some
people in my staff who have done tremendcus work on th's
bill: Marlene Berman from the Senate Judiciary Staff, |
and Guy Matthews and the Temple Law School Legislative
Clinic under the direction of Professor Harbavgh. They
have been very, very helpful.

What do you lawyers charge for an uncontested
divorce, an indignities divorce in Allegheny County without
a property settlement, without any contest?

MR, GILLOTTI: There is no such thing. I am

being honest, Senator. People come in and say we want an

MOHREACH B MLOGHAL INC = ZT W LOTKATLLOW &E =  WARPISPLRG, Fa 17111
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uncontested divorce. No problems. We have agreed. And
then we sit down and we say have you considered the capital
gains implication in the transfer of the house. What does
that mean? What about the taxability of what you are going
to pay her? What does that mean? What about your rights
with regard to Social Security benefits that may vest in
six months? Do you want that? What does that mean?

There is no such thing. We will not, under
any circumstances, those of us who practice in this area
every day, tell .anybody there 1s any such thing as a simple,
vncontested divorce. So, you asked what do we charge. I
don't think we are allowed to say that because the federal
government talks, I think, In terms of restrain of trade.

I would say, however, that the fee range would be a minimum
of probably of seven hundred and fifty up where there is no
contest and all we are doing is getting a divorce and --

SENATOR O'PAKE: (Interrupting) Does that i
seven hundred and fifty include the filing costs? ;

MR. GILLOTTI: Our fees -- in Allegheny County:
the court costs are minimal. They are about $85. That would.
not be, so -- .

SENATCR Q'PAKE: (Interrupting) Who pays :
the master?

MR. GILIOTTI: The master only gets $43 in j

1

Allegheny County. The master and court reporter and poundage'

MOHRBALH & “AHSHAL, INC s Y % LOCRWLLOW AVF . . HARRISBURG. P& Y7112
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18 only $43. I know some counties, the bar associlation

shares 1In it and the money goes other places, but the court
costs in Allegheny County are relatively small.

SENMATOR O'PAKE: Under this bill would your
fees be legss? Would this be a savings to people who want
to get divorces?

MR, GILLOTTI: I think so, because what we !
would do would be to negotiate. See, we now charge 1in a
given case, we charge more, at least I do. I charge on an i
hourly rate for negotiations with the other side, and
ultimately the draft, hopefully the drafting and execution i
of a property settlement agreement, the preparation of other :
documents. In addition, if we have to go through wlth the ;

divorce itself, that is something in addition, and a conteste&

1
divorce is prchibitively expensive. Most people cannot even

|
afford to get invelved in it. If we have thils kind of bill,
21l we would be doing, we would be more like bHusiness lawyers

than divorce lawyers, becavse we would ve talking in terms

of what are your assets, how do we set them up for the mutuall

i
benefit, how do we take advantage of the tax laws to benefit

|
both of you pecple, and we can do it. We can make use of tax,
laws 1in many cases tohelp both people save money on federal
and state Income taxes and end up having more money than

they otherwise would have in a contested area. So, we would

probably charge strictly on an hourly basis, prepare the

WOHRBACH & WMANSHAL. IhT - 27 N, LOCrW'tLTh AVE . HARAISAYRG, Pa 17112
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agreements. I would guess it would have to be cheaper, It
is certainly far cheaper than somebody who is involved in a
contested divorce, which I would say -- I tell my clients if
they want to start a contested divorce action, usually the
husband and the wife ls resisting, they have to assume that
the minimum charge to them is going to be $5,000.

SENATOR O'PAKE: Yes, I am not really talking
about contested divorces. Are you saying 1t would be cheaper
to get a no-fault divorce under this bill than an uncontested
divorce at present in Allegheny County generally?

MR; GOLDBERG: ell, let me say this: when
you say uncentested divorce, most cases do not start out
initially as an uncontested divorce. They start out where
cne of the parties files a divorce. Most likely it 1is golng
to be contested initially until a prcperty settlement agree-
ment can be worked out. Sometimes it is a lot easier in many
instances to, and in other instances to work out the property
settlement. I think the initial work of the attorney under ;

the current state of the law is getting the attorneys for :

the two parties to sit down and recognlze that they are golng
!

to get the divorce and they should work out a property settle-

ment willl eliminate a lot of the time because the partles

realize there 1s golng to be a diverce and they better sit

: Gown and nerotliate in good faith and try to resolve the

+ property, the alimony in the future, the custody, the

]
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visitation, any other problems, and I am sure -- I know that
| the amount of time spent on any case has to be lessened with
the implementation of these bills.

MR. GILLOTTI: Let me add this: money is
going to be saved not 30 much in the representation of the
divorce but the number of times you do not have to go back
to court hecause the wife 1s bringing a support action and
the husband deoesn't pay, and now you have to go back and
try to enforce it, or the problems with the visitation and

partial custody, and now you have to zo back and enforce it,

cr you end up with a property settlement agreement which the

i husband now under the state of our law ignores, and now since,
i our courts cannot enforce it after a divorce, I must now
proceed in an action in equity for specific performance.

5% That is where the money 1s being wasted.

16 1 SENATOR O'PAKE: But, in the long run and in

# the final analysis the only way you are going to be able to

enforce any of these orders if they are not complied with is

19! by hauling the other party into court.

O MR, GOLD2ERG: No. It would be much easier
under a contempt citatlon than it would be filing a new suit
to enforce either in a civil action or an equity action.
SENATOR O'PAKE: That wasn't really wmy
question. My question was the cost for filing and getting

the divorce. What impact, if any, do you think that the

WOHHEACH & MARSHAL INC «  IT %, LOCKWILLCW AVE. +  HARRISBURG Fa. 1112 —£
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econonic and property distribution provisions will have on
divorces and property settlements already 1n effect at the
time this law would take effect?

MR. GOLDBERG: As I menticned to Mary Woolley
on the phone the other day, I would hope that the bills would
have -- the effective date of the bills, -the bills would not
be retroactive. I think that you would be opening a can of
worms if you made these bllls retroactive where people five,
ten, {ifteen years ago were divorced and now one spouse can
come back in and-ask for retroactive allmony, retroactive
equitable distribution of marital property. I think that
the b11ll must be prospective and not retroactive.

SENATOR O'PAKE: Do you agree with that?

MR. GILLOTTI: I agree. It is iInconcelvable.
It can't be made retroactive., There would be no way that it
could be,

MR. GOLDBERG: One other thing, if I might
mention it, there was one other consideration that I had
with the bi1ll which I don't think the bill has really addressed
point-blank, and that 1s the fact that upon the remarriage of
the receiving spouse I would advccate there would be some
provision that the alimony would terminate upon the remarriage
of the receiving spouse. I think the bill says change in
circumstances, but it leaves it open to interpretation by

the various courts. I would like to see that cleared up if

MEMBRACH & WARSHAL INE « X7 w. LOCRWILLO A BJE PARMISSURG Pa 1751
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possible.

REPRESENTATIVE SCIRICA: Mike.

REPRESENTATIVE FISHER: Chris, you indicated
in response to a question concerning Mr., Fetterhoff's testl-
mony that really the mutua'l consent divorce which we in fact
have now has its drawback in the formulation of an equitable
property settlement arrangement in the fact that there is no
possibility down the line of an eventual divorce. Ipn't it
really a fact now that with all the surrounding no-fault
states that present divorce cases really have the potential
for that out-of-state award and do in fact play a role in
the regotiations under current law?

MR, GILLCTTI: A client of mine that I just

sent to Ohlo reported that there 1s an apartment complex

i

being built which is thirty yards over the Pennsylvania 11ne,1

and I know why 1i{ is being built{, and that 1s where he 1is
moving into. And here 1s the Jjackpot that the wives get

in Qhen you have that situation: the husband moves to Ohlo
or in the east he moves to Delaware and he gets his nc-fault
éivorce and the court awards alimony. He then turns around
and returns to Pennsyivania. Inasmuch as alimony is against
public policy of Pennsylvania, the alimony award is not
enforceable against him in Pennsylvania unless the wife
wants to wait for six months .and take Judgment in the other

Jurisdiction, bring it back here and sue on it as a foreign

MOPRBACH & WMARSHAL, INC 21 M. LOCRWHLOWN AVE. . HARRISBURG Ph. 17113
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judgment, and if he is remarriled and now has entireties

property, she can paper her walls with those Jjudgments.

The Ohlo court or the Florida court or
something says let's distribute the marital property, and !
what we will do is we will award the house over there in I
Dauphin County to the wife because she has always lived there;
That's fine, except Pennsylvanla -- the Chio court or the i
Florida court hes no jurisdiction to do that. Courts have
even ruled that where the Florida court ordered a man to ;
transfer stock, which I always thought the race of which was
always where the éwner of the stock was, ordered him to
transfer stock to his wife, and he returned to Pennsylvania ;
and our courts sald he didn't have to do it. |

S0, what we are getting now, and I thought --
I assumed -~ I didn't hear Jack and Al this morning, but this:

is the most important facet of our practice right now and

that 1s if you represent the husband you send him over the

line and he commutes and it 1is not hard to do if you are

living in Allegheny County and certainly if you are living

in Philadelphla County or in Bucks County or anywhere right |

on the border, and any of the border counties, you commute

and you get your divorce and the wife has no alternative.
She has got to go to that state and try her best to get ‘
something. If the husband chooses to live up to it, fine.

;
If he doesn't, he comes back to Pennsylvanla and she is out %

MOMRAACH B MARSHEL 1NE = 2T . LTIER LuTH BWE - =~ARATSBUNG, Fa, 17142
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in the co0ld and that house that our Pennsylvania court, if

i)

we pass this act, could give to her now has to te partitioned

L

by virtue of a foreign decree and sold and our courts can't
4| do anything about it. Whether they like it or not, when he
5! comes back with his Ohio or Delaware divorce our courts have
to accept an action in partition, sell that house that the

7 | wife has lived in all this time and divide the proceeds between

3% them.

9 i REPRESENTATIVE FISHER: Ckay, but Chris, what-
10 ever percentage ~- what percentage of cases would you say

11 ; from your practice and Mark's and the cross section of the

13}; members of the Family Law Sectilon really end up with people i
13;; moving across the line? I
141; MR, GOLDBERG: Mike, more and more every day.
15% REPRESENTATIVE FISHER: Vell, could you give

i6: me a rough percentage? Twenty percent?
17 | MR. GILLOTTI: Mike, much of that has to do |

187 with this: one, you only do it when the negotiations have

i
19| brcken down completely. :
30: REPRESENTATIVE FISHER: A1l right. Let's ;
21 ascsume that 15 percent of the cases are ending up in forelgn i
-2 divorces and the prcolems which you have explained, and there
22 are a multitude cf them.

1z MR, GILLOTTI: I think you ocught to alsec ask

25+ the Philadelphia people and the Bucks County peopla, because

MIHFRACH & WaRSHAL  INT . 37 M LECRWILLOW AVE. - HARNISEUES Px  yFptl
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it is s0 much easler there than driving from Pittsburgh to
Youngstown.

REPRESENTATIVE FISHER: With the problems !
that are attendant to those types of foreign divorces under
our current law, the point I was making, it seems to me that
the realistic threat of those types of problems 1s in fact
today a pretty good wedge to the attalnment of an equltable
property settlement under our current law.

MR. GOLDBRERG: That 1s not necessarily true,
because many spouses don't belleve that thelr husbands are
going to leave the state until they actually see for them-
selves, and the reality of the sitvation when the husbhand
leaves, and it's tcec late then in many instances to come back
and try to renegotiate that property settlement.

MR. GILLOTTI: And again, we must talk there
are only a certain number of clients who are in a pesition
to do thils. Some pecple just cannot do that. It is economicqlly
Impossiblie. They can't travel that distance every day or
they can't locate -- perhaps they are living with family.

The only way they can get by is by living with their family. ;
They couldn't rent an apartment or buy a house in Ohio or
Jest Virginla or Delaware. So, 1t isn't every client who
can do this, and of course in certain counties 1t would jJust
pe unrealistic, It would be too far to commute.

REPRESENTATIVE FISHER: One final question,

MOPAEATH & “MARSKEL NI + 2T % LDZhWMILLOW AVE - HARR 53.JPG, Fa, 11142
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what impact would this new divorce code have, in your

opinion, have on the caseload in the family division of

our courts?

MR, GILLOTTI: I think it would limit --

I think it would reduce it to a great extent. I think

along the lines of wmy remarks, I think that the hassling ;

with regards to visitation and the children would be elimlnated
!
or greatly reduced. So that the parties could work it out. g
REPRESENTATIVE FISHER: So we might be replac-%

ing svpport amd wilsitation matters with property distributioni
petitions? i
MR, GILLCTTI: Sure. Mike, as you know right l
now, when we draft, when we ultimately end up with a property.
settlement agreement, which is what we hope is going to i
happen if the bill goes in, see -- we are hoping that the E
experience of other states will be curs and that is knowing I
the divorce 1s going to occur, let's work it out between

ourselves, We will draft the property settlement agreement

and the court will make that a part of the decree and enforce;

it.

How, what we do, as you kncw in these things, |

!
we bdbulld in for the wife an automatic increase. For example,

based upon the inecrease in the censumer price index, avtcmatical-
1y every year based on the CPI for the end of the year her ;
payments, her maintenance payments, call 1t maintenance or

MIHRBALH & MAREHAL IRG o 3Y 0w LITAWILLO N AVE, . HARRISAURG, PA 17112
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alimony or whatever they are, under the agreement are
increased automatically every January. Under the present
situation that wife under a support order has got to keep
going back to court to ask for more money and more money and
more money. That 1s part of our caseload, the review of
these cases. Come on back in. Our agreements can build in
things that will take care of the future for these people,
wlll adjust the amount of money or adjust thelr rights and
responsiblilities based on change of circumstances. If that
happens, then they don't have to keep coming back in to court
as they are now doing under support orders.

MR. GOLDBERG: Let me add cone thing to that.
Two years ago the leglslature passed the Protection From
Abuse Act. I cannot begin to tell you the number of cases --
I think it is a great act. We've needed 1t for years. I

cannot begin to tell youv the number of cases that come into

the Allegheny County Family Court each day under the Protection

From Abuse Act. I think that that is a resuit of marital
frustration in many instances. I think that the new billls
would eliminate or greatly lessen the frustration of the

parties as Chris said where they are required to remain

» together for economic reasons, for whatever reasons because

of the counseling and the attorney, and once the pecple are
able to separate, ycu are not geing tc have the abuses

committed on the wives in most cases. In scme cases the

MIMRELCH B MANEHAL, LAC. - 2T b LOCAWILLCW AYE - HARRLSHUNG, Fa 1Te1}
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men, but predominantly the wives that we see today. I think

also that the caseload under the Frotection From Abuse Act

will be greatly lessened with the passage of these bills.

MR. GILLOTTI:

And unfortunately, we have

found that abuses that occur in the PFA are where wives are

trying to get the husband out of the house for negotiation

purposes and will often bring a PFA petition when it really

is net Justified, but to use it against the hushand to get

him ocut of thelouse in the hopes that maybe perhaps once out

he will stay out and now she will get her support order.

Again, this would be no longer a part of the picture 1f we

have legislation like this.

REFRESENTATIVE SCIRICA:

SENATOR DWYER:

Senator Dwyer,

Thank you. In regard to the

property settlements, one of the two things that our courts,

appellate courts, repeatediy attack for their unfairness in

addition to divorce laws are Pennsylvania partition statutes.

Titat 1s a whole other can of worms other than our divorce

i

1

statute, and I don't think it was the Iintent of the Committee

to get into that at this particular time, although certainly

it should bhe addressed.

Do you percelve the legislation

before us as having any direct impact on our partition

statutes or will the legislaticn if it 1is enacted indirectly

remove some of the problems?  They just won't get into the

partif{ion statute area,.
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MR, GOLDBERG: I definitely think that we

will not get intc the partition statutes, because of the

equitahle distribution it is up to the court as one consolidated

action to provide for the diverce, the future support and the

equitable distribution of property. There would be no need
to get into the partition acts.
SENATOR DWYER: A lot of the problems that

are currently created by the combination of the divorce act

and the partition acts, the partition problems would kind of .

whither away with this new divorce statute?

MR. GOLDBERG: I would say absolutely.

SENATOR DWYER: Thank you.

SENATOR O'PAKE: Since you indicated that you

advocate that fault should be a factor to he consldered in
determining alimony and equitable distribution of precperty,
how do you suggest that we write that Into the bill and

wouldn't whatever we put in provide too much discretion to

1
1
1
+

the Judge? 1Is one kind of misconduct worth more than another

or is it a question of numbers?

MR. GILLOTTI: Well, the Ohio statute, the
only time they refer to fault in the Ohlo statute 1s they
say child support shall be awarded without consideration of
fault. The statute does not otherwise refer to fault, and
it has been my experience in Chio that the court thus has a

wlde discretion to consider it where appropriate. They are
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not bound to consider -- it doesn't say there that fault
shall be conslidered, and accordingly, the courts have been
able to pretty well run 1t themselves, and I think the courts
have to have that kind of leeway and discretion. I am afraid
if the legislature tries to pin down and codify what fault
is -- you know, we haven't been able to do it. Our appellate'
courts haven't been able to tell us what indignities are. I |
don't think the legislature should be asked to try to tell
us what fault is. So, I would suggest that we leave it open
to the court in 4ts discretion to weigh all of the factors
involved in the breakup of the marriage and hope for the best.
SENATOR O'PAKE: Don't you then invite the
replay that we are trying to get away from, the bitterness,
the guillty-innocent tattle which we are trylng to eliminate?
MR. GILLOTTI: Yes, sir, but as I sald earlier;
my experience in talking to Judges and lawyers in other stateé
where they do consider it has been that they scon find out é
that the courts are not going to let them retry a contested ;
divorce action on that matter of fault, and unless the fault i
is really clear, they soon find out that after all 1s sald ;
and done it isn't a factor, so they quilt trying these things |
in the courts. It may happen initially because perhaps we
would have to get the same experience as the other states

have, but T am afraid this ié the only viable alternative,

MR. GOLDBERG: Senator G'Pake, each case must i

MOHAAACH & MAASHAL NG +  IF h. LOINNILLOWN AVE - MARRISBURG, »a. 17112
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i be decided on its own merits, on the facts of that particular1
| case. I think the court should have that discretion in look-;
j ing at the facts. We have that type of a law right now ;
j wWhere there can be on many cases of support the question of '
entitlement of the wife. Did she have right to leave the

marital domicile? Of maybe sixty cases a day that is listed

in the Allegheny County Family Court for a support hearing,

I would venture to say not more than two or three are actually

cases where an issue of entitlement is raised. So, I don't

think we are really opening a can of worms here. I think in
certaln isoclated cases you may get Into some of the facts of |
what caused the marital breakup. In the vast majorlty of

Y cases I think the court wlll have a pretty good handle on

i the facts of that case and be able to decide equitably the E

alimony and the distridbution of the marital property.
REPRESENTATIVE SCIRICA: Mr. Gillottl and

-1 Mr. Goldberg, thank you very much.

MR. GILLOTTI: Thnank you.

19 1 REPRESENTATIVE SCIRICA: We may be calling on

" you in the weeks ahead as we try to fashion this bill in the
form that 1s acceptable.
MR. GILLOITI: We are always available,.

REPRESENTATIVE SCIRICA: Thank you very wmuch.

Cur next witness is Mildred Hand of the !

State Legislative Committe of the Naticnal Council of Jewish

VORRALELH & HARSHAL [he + AT N LOCKA'LLT A AGE - HARRISAURG, ®2 17e12
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Women. We are running about forty-five minutes behind, and
we are going to hear everyvody today, so I would caution the
members of the Committee.

MS, HAND: Well, you are fortunate, because
I have a one-page statement generally 1n support.

REPRESENTATIVE SCIRICA: That wasn't directed
at you.

MS. HAND: I feel very conscious about that,
but it is a statement of general endorsement and support.

My name 1is Mildred Hand and I serve as a membef
of the State Public Affairs Committee of the National Council_of
Jewlsh Women in Pennsylvania., The National Council of Jewish:
Women is a natlonal organization with local sanctions through-
out the Commonwealth.

1 appreciate the opportunity to comment on
the legislation before us, Senate 2ill 450, House Bill 650
and Senate Bill 49, |

The National Council of Jewish Women 1s
concerned with the lssue of reform of the existing divorce
procedures. We participated in a speclal task force which
was created to study and offer reccmmendations which would
indeed effect the much needed changes. Senate Bill 450
and House P11l €40 do, in fact, include those important
provisions which see that there 1ls equltable distribution ]

of marital property, alimony where necessary for an economically

J
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dependent former spouse, two types of no-fault ground for
divorce and notice of counseling and counseling requirements
in certain circumstances,

I would like to include a comment here for
historical reference. Although Judalsm is acknowledged as
a strong family oriented religion, as far back as the
Biblical period, provision was made for divorce. They are
included in the books of Leviticus and Deuteronomy, two of
the works which make up the Toerah.

Tha National Council of Jewis Women has long
supported the need for uniformity in laws dealing with
divorce and enactment of Senate Bill 450 and House Bill 640
weuld help bring about this result since Pennsylvania 1s one
cf only three states which dces not provide for mutual
consent in divorce procesdings. The evidence on this issue
which I have studied seems to agree that the no-fault ¢cacept
i1s working well.

I would like to say something here. I have
several close friends who have been through thils experience,
; and it was interesting to me that never have they ever dis-
cussed it until this whole possibility of reform in the
divorce procedure might happen, and I think it 1s significant
that when they did come -- they initiated the discussion
+Jhen they hear? about 1t, Th‘ey aluays used one term adbout

. their own experiences and that word was humiliating, which

MOHAHIC & MIEImAL, W ST % LIIWWILLOW ME AAKAISHURG, Pa, 179142
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I think is one of the horror storles that you have probably
heard time and time again.

The tills under consideration offer an
opportunity for an inherently difficult and often ugly
experience under the present laws, to become dignified,
equitable and honest. We therefore urge the passage of
Senate Bill U450 and House Bill 6hO.

REPRESENTATIVE SCIRICA: Thank you very much,
Mrs. Hand. We note your participation in formulating this
legislation, and.-we thank you very much for tmt .,

Is there any questions for Mrs. Hand?

Thank you very much.

I am also pleased that we have with us Mrs.
Greta Aul, who is the counsel for the Commission of ‘Jcmen

who was instrumental in formulating the latest draft of this

legislation, and we are going to have to draw on her expertise

in the coming weeks as well.

Cur next witness is Jean Kohr. Jean was also
very active in the task force on the Commission of Women in
formulating the present »ills, and we are delighted to have
her with us today.

S, XCHR: Thank you, Mr. Scirica. I am very
happy to be here. As a wife and mother of three teen-age
children and a wcman who has spent much of my time working

with other women and, of course, being friends with many

NORFAIIH B MARSMAL. NG +  IT W LOCANILLOA AYE HARRSELRG, Pa 11112
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other women I feel as 1f much of my activities in the past
ten years have directed me to be at this spot today. 1

think that this bill, these two bills now before the Pennsyl-

vania Assembly are two of the most important pieces of ;

legislation to affect the lives of women and their children |
|
in this Commonwealth. Many of the things that have bheen said,

|
by the attorneys I, of course, agree with. The suffering

and misery that women and children are suffering in this

state due to the present law 1s widespread and severe, and

we desperately need to have this new legislation.

I have prepared some statements which you

have before you, but T would like to skip briefly to some

I

of the issues raised in your questions to the other attorneys.
[
Cne of the important factors of this proposed

legislation is the fact that fault is not stated as a con-

sideration in the award of alimeny. I have attached to my

statements Judge Spaeth's dissenting opinion in a case, a

support case called Hellman v. Helliman, and in Judge Spaeth's

opinion he details very carefully the problems ralsed when
#e talk about fault when the court 1s considering an award

of suppert under present Pennsylvaniz law. I think the

problems that Judge Spaeth outlines are the same kinds of
vroblems that the courts will have if in fact fault is a

facter in the award cf alimony.

The Pennsylvania support law provides that

MOHABALH 8 WAFSHAL, IND - 37 . LOCAWILLOW 3vE v HARRISBURG, PA 17112
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1| where a spouse leaves the home "without reasonable cause"

[ %]

that he or she is obligated to pay support.

3 Mow, that phrase "without reasonable cause”

4 | has been interpreted by the Pennsylvania courts to incor-

5 porate all the concepts of fault in our present divorce law.

Je have a tremendously strong tradition in this state arising
71 out of our concept of fault as expressed in our divorce law,
Judge Spaeth writes, and I wcoculd refer to

9 page 976 of the Atlantic Reporter which is attached, suppose,

10 for example, that the wife is a mlddle-aged woman, has no

1i i ability to support herself, not simply because of her age |
12| but because she has no marketable skills, this being the !
13 case she has spent most of her adult life taking care of

her husband and raising their children.

I

15% This 1ls, of course, a very common slituation :
161 in this state. Thls 4is the very woman who now cannot allow
17} a divorce to go through because she 1s left with no support i
18 § whatsoever.

Suppose further that the couple separates,
and that the wife has a single discreet affair. To say, as
21 the law now does say, that thereupon she loses all right to
_;{' support, even if her husband has been openly having one affai?

25 after another, seems manifestly unfair. It is all very well

4+ to cite occasicnal laws and court decisions to the effect

I~
un

that women should be treated on the same basis as men; the

WOHRRAC Y & WMARSHAL, NG 3T b LOZAWMLOA AVE HARRISBURG, Pa. 7112
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fact remains that more cften than not they are not treated
equally. Given the economic structure of our socliety and
its social attitudes, the middle-aged woman who has spent
most of her adult life caring for her husband and c¢hildren
is likely to find, if her marrisge breaks up, that she 1s in
a precarious peosition indeed.

It seems once to have been the case that
depriving such a wife as I have described of the right to
support was not regarded as manifestly unfalr. I suggest,
however, that this was so because of the widespread male
attitude that infidelity cn the part of the husband, while
perhaps not quite his prercgative, was nevertheless to be
expected as an aspect of his virility; women, on the other
hand, were expected, at thelr peril, to remain chaste. We
ncw recognize this double standard to be mere hypcecrisy.

That situation i3 preclsely the situation
that women wlll find themselves in if in fact fault becomes
an aspect of the alimony award. A subsequent case to the
Hellman case now in the court in this state is a case involv-
inz a contractor in the Philadelphia area who left his wife
of 25 years and moved in with hls girl friend. Three years
after he left the wife indeed had a simple discreet affair.
Her support award was immediately terminated because of her

adultery. His ndultery was ncot 2 particularly relevant

factor there,

MORABALA & MARZWAL  I%W2 . T W L2IIMILLON AYVE < HAARISBCRG PFa 12112
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This issue of fault 1in support in my practice,!
in my law practice, is a very serious one, and I am finding

that in fact it is the women who suffer. A husband moves

ocout, or in the words of a Lancaster County farm woman, has
been runninrg other women for flive years, if she in fact
engages in even conduct which 133222 we call indignities,

she 1s subject to the loss of support. I think that traditio
is so strong in our courts that to write into this statute

the concept of fault in the award of alimony would be a

grievous mistake.~ Je would be litigating the issue of fault

regarding alimony. Alimony awards should be based on need
and ability to pay. The factors cutlined in thisstatute %
are falir and Judicious and they give the court an excellent :
base on which to make a decision.

So, I would state that I strongly support
the passage of this bill regarding alimony as it stands
now.,,

I would like to speak briefly now on the
issue of no-favlt. Many women when I have talked to them,
wemen who are net familiar with this statute and who have
read only the press coverage of the proposed legislatlon, '
are very cencerned when they hear the words "no-fault.” As
ycu kncw, I am here as a result ¢f work that many women have
dormr on the Pennsylvania Commissicn for Women, and we have

firmly supported the concept of ro-fault, unilateral no-fault,

MIHRRALH & Mi-SHaL INC. - 17 N LOCKFWILLZ A AVE HARRISBURG, P4 17112
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in this legislation, but when many women out there hear that
phrase "no-fault™ they are immediately afraid that their
husband is going tc just be able to walk off and leave them
without any reason whatscever,

I strongly support thait concept and that
aspect of this bill. I feel that we have given people
protection, those people who dc not want the divorce to
take place, protection by creating this two-tiered system.

We have allowed a divorce to go through in three months where
both parties consent. The consent to be evidenced solely by
a written form to he filed with the court. In that twelve-
month period, however, after the complaint i1s filed, the
spouse who does not want the divorce 13 given time and the
support of the court, because e or she, usually she, can
call upon the court to supervise a property settlement and
alimony award which should give her the economic protection
she needs.

If we proceed to pass the so-called reform
legislation without including that unillateral aspect, it will
put attorneys such as myself in a difficult position, bhecause
this 1s what I would be obligated to do. If a woman comes
into my offlce and says we have this amount of property over
here and my husband has this amount of money 1n his bvank
account and he owns stock here and has a boat down on the bay

and he wants a divorce, If there 1s no unilateral provision

MORFBACH B MAHuMLf  INC v 37 M. LGEIKWILLOW AYE HARRISBURS ®a 17111
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here, T must tell her to do the same thing that Imst tell
her now, and that 1s don't let that divorce go through. If
you pressure him, if you refuse to consent, he might come
around and give ycu all of the prcperty instead of half or
even three-quarters. He might be forced into glving you
more than the ccurt would award him.

Therefore, we are in a position where if the
spouse does not want the divorce, she has to be advised that
it is certainly her right to hold out as long as possible,
to put pressure,, economic pressure on that other spouse. I
think that this is cne of the most devastating aspects of
our present divorce law sitvation which allows the parties
to fight it out between themselves, to pressure each other
with these extra-legal tactics. I think the allowance of a
unilateral provision in this legislation will eliminate that
kind of blackmail.

I would like to also state that many church
groups, as you heard from a prior witness, do support this
legislation. The Society of Priends at thelr Philadelphia
yearly meeting strongly endorsed no-fault divorce reform
with alimony and equitable property distribution. This
endorsement was the result of a consensus. This 18 not a
rajority vote, but a consensus of all those perscns there,
ard frem a conservative group such as the Quakers, we felt

that this was a real sign of the tremendous concern that our

MOMABACH & WEHIHAL ING. I % LOChWIL IW AW, =  HARMISBURG PA 17132
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soclety has for the problems created by our present divorce
law.

Very quickly, the last thing that I would
like to emphaslze is that I think the legislature needs to
ask 1tself what is the state's interest 1n divorce legislation.
The object of state legislation on thils issue 1is hopefully
not to force people to stay in the legal status of marriage
when in fact the marriage 1s over. The objJect of diverce
legislation from the state's poilnt of view cught to be to
protect the econcmic welfare of the state's citlzens, and 1
think that this legislation does that. It keeps people off
the welfare rolls, and i1t ouvght to be from that point of view
a plece of legislation that the taxpayers should favor.

Thank you.

REPRESENTATIVE SCIRICA: Jean, thank you
very much. Are there any questions for Ms. Kohr? Senator
O'Pake?

SENATOR Q'PAKE: This morning it was contended
by one of the witnesses that the unilateral provision would
actually encourage separation and divorce. What is your
response to that argument?

MS. KOHR: It has been my experlence that
both as an attorney and as a person wheo is involved frequently
in other peocple's counseling that pecple's behavior on the

issues of love and marriage and divorce has very little to

WOHSBALH p MAGSHAL, INC., - IV S LOCE#ILLOW AYE - RARRISRURG. Fa 179112
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do in terms of thelr decisions to stay together or move
with someone else, has very little to dc with the diverce
law. It has a lot to do with economle repercussions, but
the fact that unilateral divorce is avalilable is not going
to encourage peocople to get diverces. Imedict that there
will be an increase in divorces because I personally have
at least two dozen clients who will pup an end to ten,
fifteen years of misery living apart or abusling each other
in the same house and they will take advantage of this
leglislation.

REPRESENTATIVE SCIRICA: Representative Berson.

REFRESENTATIVE BERSON: Just one short
question: It is true, is it not, that the Hellman case
involved the c¢ivil procedural support lgw; is that correct?

MS, KOHR: That is correct,

REPRESENTATIVE BER§ON: This legislation
would not affect that statute per se. It would open up a
wheole new avenue of recovery for support, but those who were .
bringing support proceedings nct in the context of the divorc;
weculd still be under the civil procedural support law with

all its inconsistencies, infirmitles cor whatever you want

to describe, ‘
MS. KOHR: That is correct, Senatcr Berson.

I used that case as an example c¢f the kind of problems that

I think we will have if fault is an issue in the alimony

MOKABKIH 3 MAPLnAL NG = 27 N LIZnA L.3e NI ~AERISHURS PR 4Ter]



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


IJ

159

REPRESENTATIVE SCIRICA: Jean, I have one
last question. We heard no testimony on the provisicn that
provides for the consolidation of actions, Could you give
us your opinion on that, why you think thls is beneficlal?

MS. KOHR: Yes. I have had mixed feelings on
that personally as an attorney. There are to me some benefits
in having the actions separate and having the dilvorce action
separate from the support action separate from the custcdy
action. However, more and more in my practice I am seeing
that thls separation works a hardship on the peovle who are
involved in those proceedings.

First of 2ll, it means that they are more
expensive., Second of all, our scclety is one where pecople
move around, and the time involved in bringing about separate
actions on all these different fronts is very great. This
can cause a divorce case, so to speak, with all its ramifications
to go on for years and years, and I think that it would ve |
greatly beneficial to our court system and to the pecple
involved to have these actions consclidated as they are in
this bill.

REPRFSENTATIVE SCIRICA: Thank you very much
for your testimony.

Cur next wltnasses are Nelil Hurowilitz,

distinguished lawyer from Montgomery County, who is president

UAHFBACS & HMAIEARL 1A = &1 N LOCKAILLCH A3E HARRISBURSG FBA 1111
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of the Pennsylvania Trial Lawyers Association, and Mr. Bruce '
Desfor, who is the secretary of the Pennsylvania Trial

Lawyers Association. !

SENATOR GEXAS: Distinguished member of the

Dauphin County Bar.
Mr. Chalrman, despite my personal realtionship;
with these two, I don't mind listening to their testimony. i
MR. DESFOR: We appreciate your consideration.}
REPRESENTATIVE SCIRICA: But do you have their:

i
vote, George? '

MR, DESFCR: Always.

SENATCR GEKAS: That 1s a different matter. :

MR, HUROWITZ: Mr. Chairman, thank you for i
the introduction. I am not yet the president of the Pennsyl-
vanla Trial Lawyers Association. Some day perhaps. I have f
heen an active trial lawyer for the last eighteen years,
having tried domestic cases in particular in the last eight
or ten years throughout most of the counties in the eastern
part of the state. I have lectured extensively for the Statef
Trial Lawyers Association on domestic relations, matrimonial |
work. I have authored a major article in a national legal
magazine on support. I am presently under contract with a
major legal publisher in the matrimonial fleld, and have done

extensive research the last two years in the field primarily

in support. I am also, as some of my predecessors, a fellow

1
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and member of the American Academy of Matrimonial Lawyers.

I am presently on the Board of Governors of the Pennsylvania
Trial Lawyers Assocation, have been a past state committeeman
for the American Trial Lawyers Assoclation. I practice in a
small three-man firm in Montgomery County, King of Prussia.

I also would like to state at the outset that
I am in favor of the no-fault provisions of the act. I think
it has been -- there has been a void tooc long in our statutes
and in our practice in Pennsylvania where two people that are
irreconcilabvly de@icated to not liking each other must remain
married or where even one party declides for whatever vasis
that he or she does not want the marriage, it just hasn’'t
really been working with any type of integrity.

However, I would urge this body, and I can
only underline the word urge, to not discard the entlre
concept of fault, and what I would call the doctrine of
responsibility should be part of any proposed no-fault
legislation. I think the word fault has many connotations,
as my predecessor speaker just mentioned, how women react
to the word no-fault. I would like to rather discuss what
I call responsibility.

The act of marriage is a legal contract, and
it 1s also a social contract. I understand that behavior
psychologists now in one of the vogues in psychiatry directs |

itself to the responsibility of the individual to himself.

MOMEBNCH & WIALSAL ThD - 1T b LOCXWILLO#N AuE HARR{SAURS. Pa 17112
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This is a whole new field. I fortunately or unfortunately :
represent several therapists. I;::em constantly in my work
in the courtroom, and it i3 a very polignant new cconcept, but
it Adoesn't say disregard cne's responsibility to another, and
I don't think we cught to prevent the dropping of the values,‘
and there has been an increase and an alarmingly drop in l
values in our society in Pennsylvanla as demonstrated with
teen-agers now, as demcnstrated with all types of no-fault
legislation, some of it good, some of it worthwhile, but 1t
is always pointed at dropping certain values. What I am E
saying 1s simply this: 1f the family 1s the basic unit in
our society, and its protection and preservation is of para- !
mount public concern as the act so states in the very first :
two lines, then the spouse who elects to voluntarily hreach
that family concept must be held for the responsibility of i
terminating the marriage and disrupting the famlly unit. i

In short, when one party wishes to break that
contract, he must be accountable for the reasons why he wantsi
to break it. Let him have the divorce. Let her have the |
divorce, no pro»lem about the fault, but there should be an
accountability as to the division of the property and as to
the concept of alimony. This would be -~ bring into the
vogue the concept of ccmparable fauvlt or comparable

responsibility bearing in mind that no one is absolutely

perfect. I think that our court should look to the question '

MIHRBAL S B WMAESHAL  INE . 27 % LOCAWILLON 4.E KARRISBURG. P4 17112 —_
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of who 1s responsible for breaking the family unit, or if
you would, who is at fault, and take that into cconsideration
when dividing up the property and in the area of alimony.

T have taken the liverty of conferring with
an attorney in the state of Delaware, Mr. Charles Keil, and
I give his credentials in my presentation. Suffices to say
he was an ex-state legislatureman himself, is the present
vice chalrman of the Domestic Relations Committee in the
state of Delaware, and he has given me the authority to Jjust
quote him. He sent me a report in response to certain
questions and he did review our act at my request, and he
states that there have been in the state of Delaware, which
incidentally I believe our act is very closely aligned as to
the equitable distribution and the alimony and no-fault, that
there have been scome very sericus problems where fault has
been discarded éntirely, and he 1s aware of some very
horrendous situations because the wrong-doing spouse 1s
free to go and get his or her property, his or her alimony

without any basis in regards to this doctrine of responsibilify

or fault. :
I do quote three or four lines from Mr. Kell. '
I would ask that this panel look at those statements and
cenglder that, Delaware is close to the central eastern
part of our stata. Scme or ﬁany of our residents -- I have |

no opinion as to the percentage., I don't think 1t is a large
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lii percent, incidentally. And incldentally, Mr. Keil tells

~

me that what was feared in Delaware to be an inflight or
3i: influx of people from Pennsylvania didn't really happen

4} when they passed the nc-fault divorce laws, but certainly

52} there have been those who have gone and traveled to that

éll state.

v The rationale behind this doctrine of no-fault

SEE is that the ten points which is laid out in the proposed act

9 ; under Section 401(4d)} are all very good. My suggestion is to
g

10 add an eleventh. Let the court consider the concept of faull
11 . as well as the source of property, the need for property and
12 . so forth. I can give one or twc examples.

13 Mr. Keil tells me has up on appeal in the

14 ' gstate of Delaware an example of a woman who had had cxtra-
157 curricular activites 1n her twenty years of marriage for the
16, last five or six years, finally found a man who would have
17 . her or who she would have, left the marital dbode, obtained }
18?1 her no-fault divorce and has been awarded substantial alimony;
;: and he 1s appealing that, although he is not too hopeful he
30;5 tells me of reversing or making new law, It just seems to ;
-LE go to the very quick of the concept of values to have a woman
2z receive support and alimony for breaking up the marital

-} unit when her husband didn't want it, when the children

2+ didn't want it, when her husband was not at fault.

Incidentally, just because someone decides to
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e

enter into an intimate relationship may not necessarily
mean that he or she ig at fault. . That would be up to the
court to decide the cause and origin of these practices,

That is one instance. ;

The other instance which has also been hit
I

upon is that when we have equal equality in Pennsylvania under
|

the Equal Rights Amendment, in practice it isn't quite that

way, and when we have a woman who has dedicated fifteen years,
I

I
ten years or twenty-four years, and I am thinking of three

cases immedlately that I have, raising three, four and five
children, perhaps going to college, majoring in English

Literature and anthropology -- and again these are actual

cases -- never having worked one day, having the Jjudge say |
at
young woman you will have to/least earn minimum wages. You

will hare to share the burden of living as two famllies,

even though you may wish to stay at home wlth your teen-age
children, I don't think is a situation that our act or court
should force upon a woman in that kind of situation. I
think that a woman who exﬁresses a2 desire and has good i
evidence behind that desire to stay with her family when

they return home from school, even up to the fifteen and

sixteen years of age of their children, to be a supervisor
or custodian or a counselor, so to speak, for her chilidren
and not be at work and not have to return home 5:30 or 6:00

o'clock and have a hiatus of three or four hours that she
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doesn't know and her husband doesn't know what the children
are dolng, I think that that individual woman should have
the privilege to maintain and remain in part of the family
unit even though the husband may not want that.

So, what I am saying is in those instances
fault should be considered as to her allmony and support, if
she so desires to remain home, and she should in essence bhe |
rewarded for wanting to maintain the family unit.

Enough on that point. I really have two
major peoints, that being one. The second is the procedural
ramifications of the proposed acts‘pertaining to the support,
alimony, custody, visitation and equitable distribution
concepts. I think the question was asked, and I would
like to address that to this panel. I think the act now
proposes a procedurally impossible burden on the Judges to
hold a full hearing on matters that have heretofore been
given separate full hearings, some of these hearings lasting
days, and I am referring to child support, to custody. The
act is silent on the mechanics of ordering these hearings and
holding these hearings on the aﬁove issues. Every party 1is
entltled to a full hearing, and we mustn't lose sight of
this particular concept. Our jJudges all too often want to
move cases and get rid of thelr twenty-two and twenty-five
listed cases per diem and overlook the meaning of giving

each person their fair trial in court.

MOHRBALH B MARIHAL INC = 2T M LICAWILLON AVE . HARFPISBURG, Pa 13112 t
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1 I have had some embarrassing situations. It

2 'doesn't matter that this particular woman was a psychiatrist's
i

3 wife. We waited two and a half months in one of the counties
!

4iBurrounding Philadelphia for a very heavy hearing on support
5 for both the wife and the three children. When we got to

G court the Judge turned to us when our turn came and said:

L )

;yr. Hurowitz, you have tenminutes to state your case, which
S:Pf course was lmpossible, but what was worse, was that my
giélient stood up and demanded to be heard and that she has

10 ;aited for over two months not to abbreviate her case with
111}en minutes, and the judge d1d listen but told us the problems
lgi}hat he has,

1315 In another instance that happened last week
14“ In a custody battle for five children that involved a chief

15 ' of cardiology in one of the major hospitals in the Philadelphia
16 = area where I represent his wife, the judge -- we had a full
17 ¢ day set aside. That particular Judge wanted to give us a
13§icoup1e of hours. He happens to know me and hopefully he
19% respects me, and he listened to my plea. We went 1into

201 chambers at about five after ten. At a quarter of one we
-1 + walked out of chambers and he finally agreed that yes, this
case should have a two or three-day sesslon, and we perhaps
-~z resolved a very sticky issue of custody because this Judge
. . was willing to listen to a very important issue involving

35: the custody of five children.
i
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I
S0 that I have fears that when an act says a

Judge has a power to handle all these five areas without the
mechanics being fully set up that many judges will spend a

two or five-minute period of time and handle a factual situation
that needs far more than a cursory examination. I, therefore,
would propose that the present system be maintained wherein
either party may file a petition for custody, visitation, ;
child support in the regular Courts of Common Pleas. The I
proposed act wouvld give the hearing Judge enough additional
duties hearing the case on the equitable distribution issues |
and on the issues of alimony. In this fashion the hearing

Judge under the proposed act may concentrate and apply his

role in the all important ﬁew areas leaving the traditional
areas of custody, visitation and child support to the procedures
already established and in operation at the present time,

T also have a section -- I will be brief on
that ~- that the Judge should have the discretionary power
to order prompt hearings In custody, visitation and child
sunport. He may direct the Domestic Relations Office, the
court administrator or whatever other type of administration
the county may have, to immediately list that particular
case, and I think this would go along way in giving a prompt
remedy to any particular case,.

I also talked to the definition of comparative

fault, and I will allow the panel to read that one paragraph,

MOMPBACH B MAMSHRL iWwE, - T % LOIKWLAOd ME - HARMISAURG. Bb )12
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end T also state one or two cases where the wife should be

i

given the opportunity if she 1is not at fault to remain with i
the remaining family unit. ?
I

So in conclusion, gentlemen, I do believe that !
the act has moved a2 long way in giving us the type of no-fault
provisions we have long needed in this state. I think with |
some modification along the lines that I am suvggesting, alongi
the lines of the doctrine of responsibility make that individ&al
be responsible if he or she wants to walk out on the marriageé
fine. Give hilm or her the divorce, but let there be an
aligned resovensibility for that person who wants out of the
marriage to devote and to dedicate to the other spouse who !
was comparatively not at fault.
I an in agreement with the other provisions !
of the propesed no-fault act, and I accept them as proposed.

Thank you.

REPRESENTATIVE SCIRICA: Thank you very much,

Meil.

Ve will take a five-minute recess.

{Wnereupon a short recess was held.)
REFRIUSENTATIVE SCIRICA: Ve are going to
proceed, I have gzct to leave momentarily because I am wanted:
for a vete, but I imagine some other House members will be up{

'R, TEGFCR: Thank you, gentlemen. My name

is Bruce Desfor. I am a practicing attorney 1n Dauphin

WEmGEATS & w3IT,ARL kI 2T % LOCEWILLOW AYE - HARRISPURS Pa 17t12
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County. I am presently chairman of the Political Action

for the Eastern Twenty States for the American Trial Lawyers,
and T am chairman of the Political Action for the Pennsylvania
Trial Lawyers, secretary of the Pennsylvania Trial Lawyers
Agsocieation, and within the last two years have lectured,
taught seminars to over 1500 practicing attorneys on domestice
relations in the Commonwealth of Pennsylvania.

I share Neil's feelings and philosophies
for the most part with this act. 1In dealing with this act,
it reminds me of the no-fault auto insurance fight that we
had in the Commonwealth of Pennsylvanla. It is all a questicn
of how you define 1it. The concept of no-fault auto insurarnce
is fine. The concept of no-fault divorce 18 fine, but just
‘what do you mean by no-fault., I feel that the present no-fault
b11l which has been propcsed would turn out teo do injustice
to the citizens of this Commonwealth just as the no-fault
autc Insurance act has done great injustice to the people !
of this Commonwealth.

I have reviewed in preparation for this
testimony my flles for the last year and 2 half in the
domestic relations fleld. We run a very actlive practice '
in domestic relations, and we had about 550 cases during
the last year and a half, 2nd out cf those 550 cases
approximately 6C parcent were women within the age bracket

of thirty-five to fifty-five. Out of that 60 percent,

.
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approximately 70 percent of them were nonworking women who
had worked not at all or not for the better part of their
marriage, and who had children. In most of those cases
these women would not be able to get back into the employment
market, either because their skillls had been outdated or
because they were of such an age that getting bhack into
the employment market would be very difficult. I am talking E
about baslically the Central Pennsylvania area.
Given that situation and looking at the ;
proposed bill, T find that the three-month provision, that %
13 the consensual provisions, is most acceptable and terribly:
needed in this Commonwealth. It is ridiculous where both
parties agree to a marriage you force the people into
committing perjury as we now do in this Commonwealth, I
am sure other speakers have touched on that. In fully 90
percent of all cases, consensual cases, there 1s agreement,
and.yet, you must say there 1s no agreement when you testify.

However, as to the twelve-month provision

I have serious reservations. I have serious reservatlons

in that I don't believe that In most cases there can be

equitable distribution of property. I think that a person
in the category that I have referred to needs more than

equitable distribution cf property, and the way to get the
more than 1s to keep the fault conceot in the divcrce code,

to keep the innocent and injured spouse in the divorce code.

MOARAICH ¥ WARSHLL ihEt. + X7 N LOCKWILLOW aVE HAGGISHURG Pa 17111 A



kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Oval

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle

kboboyle
Rectangle


172

bt

10

id
-

[
[¥1}

1

Make it 2 situation where if that man wants out, he is going
to have to glve more than the equitable distribution would
allow. You have a woman who you don't know what is going
to happen in the next ten, fifteen or twenty years. You
don't know what is going to happen to those kids. How can
you possibly set an equitable distribution at the present
time that is going to last for the next ten or fifteen years?}
In that regard I should note some procedural
problems that I have with the act. First of all, in terms
of alimony by where there is a divorce by agreement, I
find that in many cases now even where we can agree for
voluntary payments after a divorce it is very difficult to
enforce those provisions because we have no alimony in this
state. What you do 1s enter Intc an agreement which provides
for payments over the next five to ten years, and if the
woman then says to her attorney: %Yell, how can you assure
me that he is going to pay? And, we say: Well, you have
got a contract. If he doesn't pay, then you have got to {
sue on the contract which can take many, many moenths., I 1
have a case just like that right ncw where a dentlst wanted :
out for a younger woman. He made an agreement. Three monthsi

after the agreement he refuses to pay. He comes up with some'
reason for not dolng it. We go intc Common Pleas Court. It
takes us about a month and 2 half to get in there. We get a

Judgment there. He then appeals it to the Superior Court.

MOPEBICH B WMAIPSHAL INT - 3T N, LQCKWILLOW deL HAARISBURG PFa. 175112
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He now has appealed it to the Pennsylvania Supreme Court.
He 4is still not paying, and a year and a half later we still '
don't have the noney. What does she do? |
If we had a provision that allowed alimony
where there 1s a divorce hy agreement, you could then
incorporate that into the decree and instead of having to
sue civilly you could take him right in on a contempt action :
under the alimony provision, and I would suggest that that E
be included in the new law.
In.addition to that, in talking about the
procedural niceties of the act, the act refers to an affidavié

being filed and that that would be sufficient proof cf

separation. I would feel that in both cases, both the

consensual and nonconsensual, that more than an affidavit is
required, that there ocught to be actual testimony. The flling
of an affidavit can easily be forged. It can easily be some-

thing that isn't true, and a party may not find out for years'
thereafter that they have actually been divorced, especlally ;
when they are out of state or ocut of the country, and I would

{
feel that that should de required hoth as to the three-month

or the twelve month divorce.

T do ncte that the actual testimony of the

corrovorating witness is necessary, which 1s inconsistent

with the affidavit cnly being filed.

In teras of the court at cnly one hearing --

WOMINACH & SARTHAL, NI = 2T N LOCKWILLOW avE - MARRISHURS, PA 1711} J
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SENATOR QO'PAKE: (Interrupting) Both are
required under page © lines 20 to 24.

MR, DESFOR: Yes. I ao saylng the partiles
only have to file an affidavit. The witness, you need
testimony.

SENATCR QO'PAKE: Tae affidavit is that the
parties consent to the dlvorce and the witness has to gilve
testimony that they have lived separate and apart for at
least three months.

MR. DESFOR: What I am saying is an affidavit
isn't sufficient. You need actual testimony from the party.
Why do 1t just by an affidavit?

In terms of the court holding only one hearing,
I agree absolutely with HWHeil that for the court to get
involved in hearing all of this at one time 1is going to put
an unbearablé burden on the cocurt, not only on the court, but
on the litigants., Right now we can go in on a visitation
petition and get a hearing on visitation within one or two

weeks. If the court is burdened with hearling all of these

%other things at one time, 1t would take months to get in on

d

a visitation petiticn.

Also, this act dces nct talk at all about
discovery proceedings in domestic cases and divorce cases,
support or alimony. ‘'nder the recent changes in the

Pennsylvania Procedural Rules Act, a court order is required

MOHLUBACH & MAASHAL INE = XT M. LDCEA LW GRE HARRSAURG, M4 17092
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to get discovery in these cases. I feel that that 1s
improper. I think that as a matter of right, just as in
every other case, an attorney should be able to file
interrogatories, take the positions, use subpoenas to get

the information that 1is necessary to get financial records

in these cases. 8o often where the spouse is a self-employed
individual it is impossible to determine thelr earnings unless
you can actually subpoena their records, I think this act
should talk to allowing full discovery proceedings in these
type of cases.

I find the jury trial requirement very
interesting. I think that would bring about a lot of
settlements in these cases where settlement would not
otherwise take, place.

I disagree with Section 401(e) that says
that all marital property regardless of title 1s to he
considered marital property. I find this very offensive
in terms of the individual rights of a person to obtain
thelr own property. Conslder a situation where a man has
a closely held corporation. Do you mean to tell me that
the stock in that ccrporation is going tn be considered
marital property? Why? For what reason? If you have a
professional perscn who sets up a professional corporation --
and incidentally a nonprefessional person is not allowed

under the present rules to own any stock in that corporation --

MAnRARACH B MANSnal (NI - 27 W LOCKWILLOHN AvE HARRISAURG. P 1712 J
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you would give that stock the term marital property. I

think that the rest of the provisions in HOl(e) are good

and would work well,

In terms of only 50 percent of alimony being
allowed, again, I feel that the 50 percent restriction is

unwarranted. I think there are many cases where a spouse

should give more than 50 percent in terms of support for a

wife and a number of children. I think that should be left
in the discretion of the ccourt.
. MARY WCOLLEY: The 50 percent pertains to

arrearages, the amount a ccurt can award 1in back payments,

MR. DESFCR: I am saying that that 50 percent
restriction should be in there. I think it should be lerlt
in the discretion of the court as to what amount should be i
paid. There are times when, for example, earnings go up and
they should be allcwed to get more of the wages. In that
same provision an attachment is allowed when there is arrears.
Attachments should be allowed ab Initlio from the start, not
only in alimony dbut also in support.

Thank you,

SENATCOR GEKAS: Either or both of yu can

{
!
]
|
|
|
1
|
i

" answer as we go along here, I want to ask the first

hypothetically.

Assuming that the General Assembly will not
; adopt any pure no-fTault legislation this term, are you willing
]
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'
to support legislation that would allow mutual consent type
of divorce reform? That 1s to say the bill which I introduceé
and which I have been touting for the last couple of years
would in essence reform the indignities part of the statute

as we know 1t today, and in referring to what Bruce had

testified about how 90 percent of our cases 1n today's courts
I
|
parties, In any event, still compelling one to go in to i

are as a result of an agreement having been reached by the

testify, wouldn't thils type of approach, assuming that the !
total package here will not be accepted by the General
Assembly, would that be worthy of your sipport?

MR. DESFCR: Absolutely. I feel strongly that%
is needed., I feel, however, it should contain a provision I
for alimony where the parties agree after a divorce, again,
hecause of the problems with enforcing payments after a
divorce decree only by property agreements.

SENATOR GEXKAS: Thils was brought up by a !
previous witness. Another one said we ought to have
equitable distribution of property in these cases as well,
How can you have it if one person does not get what he wants,E
which 1is one of the reasons people want pure no-fault? He
or she would not consent in the first place, so how do they
consent and then be compelled on an alimony and equitable

distribution?

MR, DESFCR: I am talking about allowing

MOMREALH & VMARSHMAL INC - 27 W LOCKWILLOW AVE . FARLSAURG, PA 17112 !
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alimony where the parties agree to alimony and they agree

to a divorce., Why not let the court approve the divorce

decree with an alimony provision? Thereafter, a woman could
get allmony and enforce 1t through a court of law rather
than go through a ¢ivil proceeding. '

SENATOR GEKAS: Are you lumping in with that

equitable distribution of property?

MR. DESFOR: No.

SENATOR GEKAS: You see that that 1s mutually !

inconsistent, .do.you not?
MR. DESFOR: Yes.
SENATCR GEKAS: That is what I could not ‘
understand in the previocus bit of testimony. Okay. Now, !

as to Neil's hypothetical on the spouse who leaves, moves

in with a paramour, and then gets the ¢0ld man for allinony
while living with the paramour, which is another example

that I brought up about how injustice can be perpetrated if

you leave this statute as it is now. You think 1t is
blatantly unfair, Neil, I take it, to reward that person,
lettling that person begin a meretricicus relationship with

no thought of marriage, perhaps, with the new individual,

and still be able to get alimony to support the meretricious
relationship from the first marriage, from the marriage.
MR. HURCWITZ: The way you have stated it,

Senator, yes, I do, but it 13 not a. black and white proposal

MOm=ELTA A WARSHAL INC, o 27 % LOCKWILLOA AVE ., . HARRISBURG, Fa 1711F
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!! that I follew. I think that that portion of the alimony

1 which is related to the children or to some payment for what T
was contributed by this, for instance, woman in the past, X
would be in favor of, but not as you have stated it. I :
agree. I don't think that any husband or any spouse, let's
put it that way, should have to reward or pay his spouse or

her spouse for living with another man or woman.

: SENATOR GEKAS: But you are wllling to allow

that departing spouse to get a divorce, even though she

. would be totaXly at fault in this hypothetical?

i MR, HUROWITZ: Yes, I would, and let me Jjust !
i add to that. Perhaps instead of a two or a four or a six-
year period of alimony there should be a "responsivbility”
or "accountability"” attached to her, wherein maybe she

, would only receive six months to get herself back on her ?
, feet, financially back on her feet. In other words, apply

" the .doctrine of fault to responsibllity., If she wants to i
i! take it upon herself to break up the family unit, live with
ﬁ another man, then make her accountable to support herself

i in the same vein.

SENATOR GEKAS: I have no further questiocns ;
~~ " at this point.
=2 SENATOR KELLEY: Senator Dwyer? [
Gentlemen, on behalf of the Joint Committee ;
[
;

of the Judiciary in the House and Senate I want to thank you
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both for your preparation and presentation of your testimony.;

MR, HUROWITZ: Thank you. }

SENATOR KELLEY: The next witness 1s Joan
Weingarten. Is she present?

SEMATOR GEKAS: Neil, come back often if
you can.

MR, HURCWITZ: Ckay.

SENATOR KELLEY: I understand you have Ms.
Posner with you?

MS, WEINGARTEN: Right.

SENATOR KELILEY: You have prepared testimony
that you are circulating right now? '

MS. WEINGARTEN: Yes, I have.

SENATOR KELLEY: Who is going to speak first?

MS. WEINGARTEN: 1 am.

SENATOR KFLLEY: You are?

MS. WEINGARTEN: Joan Weingarten. i

SENATOR KELLEY: Ms. Weingarten, I want to '
welcome you to the Committee and thank you for your prepara-
tion and taking time. I am Senator Kelley, and the other
present members of the Committee is Senator Gekas to my far
left. You may proceed. ‘

HS. YWEINGARTEN: Thank you. My name is Joan
Jeingarten, and I have been family counselor with Pamily ’

Service of Philadelphia for seven years. T recelved my

MOHTRACH & MEISHAL Iwo - 2T A LOCAWILLOH AvE = MAFKISEUREG me, T2
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Masters Degree in Soclal Service from Bryn Mawr School of

Social Work in 1972, and my certification as a family

therapist from the Family Institute of Phlladelphia in 1977.
|
Sitting with me is Mary Posner, Director of Family Advocacy |

for Family Service. ;

Family Service of Phlladelphia 1is a voluntary,
community sponsored, social service agency which has been
serving Philadelphia for 100 years. We are accredited by

the Council on Accreditation of Services for Pamilies and

Children, Inc. Wﬁ are a member of the Family Service t
Assoclation of America, +the national standard setting bedy
for ocur field, and of the United Way of Southeastern
Pennsylvania.

As defined in our bylaws and charter, the

purpose of Family Service 1s "to foster the development and

maintenance of sound family 1ife." The major emphasis of 1
our program is to provide counseling services to families,

individuals and groups with problems involving marriage,

parent -child relationships, and soclal and personal adjust-
ment. During the 1977-78 year we provided professional

counseling to 3200 familiecsj; marital problems accounted i
for cone-third of our caseload. A second focus is Fanily Life:
Bducation which provides community grouns with the opportuniti

to discuss such topics as fanmlly relationships, problems of

growing up, courtship and marriage. During the last year, i
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our Family Life Education division conducted 730 sesslons
1nvolving 3300 persons. We come before you today to offer
our strong support for Senate Bill 450 and House Bill 640.

During the last legislative session, Family
Service presented detalled testimony on the 1impact of
Pennsylvanla's current fault-based divorce law on the
individuals, the couple and the children. Today, we would
like to highlight our earlier remarks.

As an agency dedicated to the preservation
of marriage and the family, Family Service seeks to prevent
divorce when at all possible. Indeed, our counseling services
with couples in marital conflict often achieve that result,
However, a century of experience with marriage and its
problems has taught us that there are situations when divorce
is the only healthy and constructive alternative; and has
even proven to be heneficial not only to the marital partners
but-to the children as well. The divorce need not be
destructive,

There seems to be no question here today of
the need to revise our antiquated divorce laws and to provide
for no-fault divorces. Therefore, I will skip over that
part of our testimony which addresses that issue, and we
will go on to discuss our commitment for need for unilateral

divorces. I will resume my testimony at the second paragraph

of page 4.

MOCHRBACH & MAASHEL INC = XY M LOCKWNILLOW AVE = MARRISBURG, #a, 3153
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Family Service believes that any no-fault
legislation is Incomplete unless it contains provision for
unilateral divorce. While the mutual c¢onsent provisions
in the bills before you will meet the needs of most of those ;
who must divorce, there is a smaller but no less important
group for whom mutual consent is not possible, but for whom
divorce is the only healthy solution.

As we mentioned earlier, the fundamental
commitment of Family Service is to strengthen, preserve
and stablilize .the family and family 1ife. At the same
time our practice'has repeatedly shown that not all marriages
can or should be preserved. A bill which does not allow for
unilateral divorce reflects an unrealistic view of the human
condition and of the causes of marital breakdown. If one
spouse has moved out and refuses to continue the union --
then there is no marriage and no law can make one.

In the vast majority of divorces, both
partners do agree to end the marriage; in a few instances,
one party refuses. A husband or wife might ve afraid to
admit a marriage has falled and cannot or will not accept
the reality of letting go of a former mate. An individual
might fear living alone or being a single parent. A
vindlctive or possessive spouse might want to hold up a

diverce indefinitely just for revenge.

It is our professional exverience that if a

MOREBACA & WANIHAL ARG . TF K. LOCEWILLCW AVE, HARRISBURS, Pa. 170111
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couple have lived "separate and apart because of estrangement
due to marital gifficulties” for at least twelve months and
have had the opportunity to work together with a professional
coungselor {as required under both b1lis), then there 1s no
marriage. To allow one spouse to cling to the 1llusion of
marriage in such instances is harmful to the unwilling spouse,
the spouse seeking the divorce, and the children.

It is a painful and lengthy process for anyone,
even a consenting spouse, to admit a marriage has failed and
| that 1t is time to start a new life. Our experience shows

that, in the long run, it is better for all involved to

21 terminate the marriage. How could anyone be happy in an

% unworkable marrlage? How could parents possibly do justice
.E to their children in such a situation? Time and again, we

| have observed clients who, because of fear, anger, hostility,
dependency, or vindictiveness, fought a divorce, Once they

7 adjusted, theyfound their lives to be more satisfactory --

| they are now healthler and happier individuals, partners

¢ in new relationships and better parents.

Opponents of so-called unilateral no-fault

; divorce argue that many persons, mostly older wemen who

f have spent most of their lives as homemakers, would be

.~ harmed under such a provision. This is not true economlcally.
+ Both bills pro&ide economic protection for such women,

specifically stating that the contribution of a spouse as

ACH A MAPSHAL Jh + 2T M LOURAILLOW AVE - HARFIAWIRG Pa 17112
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homemaker and her (or his) earning ability considered in \
determining alimony and property distribution. Indeed, for
many their economic situation would be improved under the i
legislation. ’
Cpponents also are concerned about protecting -
her (or his) emotional needs. What protection is there for
any person (male or female) who must live in a sham marriage?
The legislation also provides safeguards
against one party obtaining a hasty divorce by requiring
a8 twelve-month separation period and providing counseling in f
cases of unllateral divorce. i
Family Service is further concerned that if
the provision for unilateral divorce is stricken, the amended
legislation would merely substitute one wrong for another.
The existing law, through 1ts required adversary proceeding,
forces many couples to engage in collusion and perjury in order
to obtain a divorce. A bill which only allows mutuval consent

divorce substitutes the potential for extortion. It would

allow one spouse to blackmail the other into an unfair _
alimony or property settlement, and it 1s rife with potential!
for extortion and entrapment. ?
For these reasons Family Service of Philadelph%a
urges the retention of the langusge allowing for unilateral i
no-fault divorce. l

We would now like to address the counseling

WMIARBACH & WiBSek,. W . 17 % LOCKWILLOA AVvE +  HARRISBURMG. &a, 17112
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provisions in the legislation before you. Family Service
velieves that there should be provision for counseling
especially in Instances of unilateral divorce. However,
it is cur experience that counseling 1s only productive
when both parties are willing to participate in making it
work. If, after one mandated sesslion both spouses are not
committed, couples counseling is generally not worthwhile.
It is important that all communications of a
confildential character made during counseling be treated as
privileged and insdmissihble as evidence. We understand that
while Section 703 does not specifically refer to qualified
professionals, the intent is that they should be afforded the

provections of that Section.

Family Service strongly endorses the provisicné
for alimony and equitable distribution of property in Senate |
B11l 450 and House Bill 640. You cannot have a rational
and-humane no-fault divorce law without such protections.
Thank you.
SENATCR KELLEY: Thank you, Miss Weingarten.

Representative Scirica, Chairman of the House Judliciary

Committee, has returned, is now with us. Senator Gekas,

do you have a question?
MS, POSNER: I was going to add to that that
we ask those other family agencies in the state 1f they

endorsed it. I would Jjust like to read the counties. Not !

MOopABACH & MIAGIHAL, I%C - 3T N LOCWWILLOW AVE - MAARSAURG Pa 17112
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all counties have Family Service agenciles, but the Family
Service agencies In Lancaster County, Chester County, Beaver
County, Luzerne County, Lackawanna, Allegheny and Philadelphi;
County endorse our statement on the two bills, 640 and 450.

Also, Episcopal Ccrmunity Services, which
serves Philadelphia, Delaware, Bucks, Montgomery and Chester
County, and Jewigh Family Service, whilch serves Philadelphia,
Montgomery and Delaware, have endorsed this statement. There:
are at least three other agencies who have not yet had board
meetings where the staff and executlve and commlittees of the |
board support our statement, but they have not yet had full
board meetings. I did want to share that those agencies
have joined with us and all of them are members of the Famil&
Service Association of America and accredited.

SENATCR GEKAS: I would like to ask the one
statement that you made -- Mrs. Veingarten, is that ycur
name? -~ of the divorces that are consummated in the Common- |

wealth, are you now as a product of mutual consent or agree-

ment to the parties and, therefore, you agree that the
passage ol thls legislation would help a few cases or ;
relatively few cases where a resoclution by way of mutual
consent has not come about. It seems to me, and I would

1ike your comment on this, that a few in number would be
susceptible of the injustice of having one have his own way

Just as much as it would be subjected to injustices of keepling

MOHABACH & SARSkAL, IMI. 27 8 LICKWILLTH AVE . HARRISBURG. ®a +741})
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people married where they didn't want to stay married --

what I am saying is this:

you seem to put a lot of emphasls

on the fact that these few cases that are unresclved which

would be resoclved by unilateral should have the benefit of

unilateral, because why compel someone to hang onto a useless’

thing. Is that correct?

}MS. WEINGARTEN:
SENATCR GEKAS:
in these few cases. That's all right.

MS, WEIINGARTEN:

a

Correct.

You feel that that is unjust

You may editorialize.

Maybe you have a response

also to that. I think a lot more people would be filing

under a no-fault ground if that were available to them.

I am not sure exactly about the number.

SENATCR GEKAS:

What I am wondering 1s if

these are just a few cases and within those few cases there

are also just a few cases of the people feel very strongly

that they cannot 4o anything but contest the divorce, as a

question of justice canncot permit a wrongdoer spouse from

committing advltery, leaving his responsibilities or hers,

and as a matter of Jjustice will not agree to a divorce.

Have you come to the decision that we should not honor that

ever anymore under the new unilateral divorce?

M8, WEINGARTEN:

SENATOR GEXASY

cases and --

A ZHARBACH & WMARSHAL KRG
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MS. POSNER: (Interrupting) 1It's a small
percentage. It is not in numbers of people. TIt's not a
few pecple. I think the statistics show that most people
wculd get mutual consent divorces, but there 1s a group
of couples, maybe a small percent, twenty, 30 percent, who
would come under the unilateral counseling.

MS. WEINGARTEN: I think it would be a lot
more helpful for the partrer in that kind of situation when
he feels wronged to be able to have counseling help available
to him, to be able to work through their feelings, to be able
to work threugh their anger and thelr pain rather than have
the legal channels avalilable to them to express all these
Teelings in a destrvetive, unhealthy way.

SENATOR GEXAS: You are talking about the
social parts of it. There is a body of thought that attaches
legal significance to the contract where one has not breached!
1t but is victimlzed by the breach of the other party, and
then is compelled to allew the breachor, so to speak, to ga.ini
the fruits of freedom from that contract. |

MS, PCSNER: Under the hill as written you

have a twelve-month separation period.

SEYATCR GERAS: Yes, I understand.
3. PCSNER: There 1s the option for counseling.
There is ~- let's face it, there is nc marriage then.

SENATCR GEKAS: Yes.

e SEACA A WARSHAL I%Z « 27 N TOCKWHLOWN AVE -  HARHISBJRG. PA  1714%2
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MS. POSNER: And there is the marriage in the i
eyes or In the imaginatlion of the person that is the unwilliné

a
spouse, but there is no marriage. There is no union in those’
kinds of situations, and if you didn't allow for mutual

consent or unilateral divorces, you just allow this person

tc keep followlng an illusion of marrlage when there is no

marriage.

SENATOR GEKAS: I think you are right the way .
you look at it. What I am wondering, and it has always
trouble me abgut, Miss, about, as I said, the what I consider
to be an injustice of having someone thrust into a sltuation
where they must yleld to divorce whether one likes it or not.‘
That is a very bothersome concept.

MS. POSNER: Well, it probably -- Joan is a
counselor, I am not, but it has been our experience that the ,

person that doesn't want the divorce -- there are a number

of reasons why they might not want the divorce. One 1is

revenge. Another is when you have someone to go off with
and I don't yet -- if I should find another partner, T might
grant you the divorce. !
Another is fear, fear of 1iiving alone, and I
might say that that Tear exists even when you have mutual
consent., There is always that fear‘of living alone, hut
people hold on because they are afraid to live by themselves..

And, it has been our experience that once that divorce and

HOMURALH & MARSHAL INC = 17 M LOCXWILLOWN AVE - HARSSAURE Pa, 17'92
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> ' 15 helping people deal with the reality of their situation. 1

once that separation period has been dealt with, once they ;
H
have gcne through this and understand, those people frequently

come out much happler, much happier individuvals, but they i

were resisting the divorce.

SENATOR GEKAS: But the one who wants to
break away from the marriage, goes and lives with a paramour,
does all these things, and is rewarded, that person doesn't
need anything except the divorce. ‘

MS, WEINGARTEN: I am not sure what the
rewards are for rhe spouse that doesn't want the divorce.

SEVATCR GE¥AS: That is Just it.

MS. POSNER: But what nave they got?

MS. WEINGARTE!: Just 2 marriage certificate.
SENATOR GEKAS: That is to them. That is
their own value 1s what I am saying. That is cone thirg
! that we cannct, it seems to me in some of these circumstances;
interfere with., That is the point. It's like the right of |
. privacy or the sense of justice that that person has, et E
: cetera. i
MS. WEINGARTEW: Yes. I think what is pretty T
: painful in all that is that often times what we are suggestiné
i
That it is an 1llusion. The marriage is an 1llusion at that

« point. It's a hope. Tt's a lot of dreams, It has probably

been a lot of hard work that they have lost. That is pretty

1
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painful, but I am not sure how helpful it is to maintain the

illusion.

SENATOR GEKAS: I have no further questions |

at this time. '

MS. KOHR: May I address Senator Gekas'
question? Is that proper?
SENATOR KELLEY: What was your proposition?

MS. KOHR: May I address Senator Gekas!'

question? [
-~ SENATOR KELLEY: I think 1t is a little out

of order on this basis, and I would not like to digress from

the standard procedures. I am sure Senator Gekas has always

been cooperative and would like to have private dialogue with

you, but it would be a very bad precedent for us to set at a

public hearing in testimony to do that. T hope you under-

stand.

MS. KOHR: I understand, |
MS. POSNER: If we might continue, it was not

in our written statement, but there has been a lot of dis-

cussion today about conciliation proceedings and about amend-.

ing the legislation and what happens in Arizona, and 1f we

may we would like to respond to that and also to the idea of
the ninety-day walting period.
Perhaps we should talk about -- it was mentioned

briefly, and we skimmed the testimony by Mr. Fetterhoff that

WOBARALS & MASSHAL  INC + 2% M. LOTAWILLGW AVE »  HARRISBURG Ra 1712 !
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would provide for a ninety-day cooling off perlod. As I
understand it, the ninety-day cooling off period would be --
would be -- the current indignities language would be amended
to include a ninety-day cooling off perlocd. Such an amend-
ment would make the current law more difficult, more burden-
some for the people who would be seeking divorce under the

indignities grounds, ‘

]
l

It would also be -- the amendment, the ninety-
day amendment would be added in cases where you have mutual
consent. The bllls currently provide for mutual consent
after ninety days, three months. This would add another
ninety days. It is not clear where he 1s adding the ninety
days, because T haven't seen the actual amendment, but that
makes it six months, and that 1s a long time, ;

Joan can glve you from her caseload and from
other caseworkers' experiences the fact that when most people:
in a mutual congsent situation file for a divorce they have !
already had that cooling off period, and people don't run in.
and flle for a divorce. They have already really come to
the realization that they need the divorce, and we think
that the three-month protection that 1s in there is enough.
To add ninety days 1s Jjust stringing it out further,

As to ninety days for the unilateral, that
would make 1t fifteen months. I don't feel as strongly about

that. I think it Just makes the process longer and more i

1
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painful and keeps people from getting on with the business
of readjusting, realigning their lives and relationships.

Do you want to comment on that conclliation?

MS. WEINGARTEN: Yes. I just -- one of the
things that we feel very strongly about is that counseling §
is really only helpful when it is a voluntary process. We }
are not opposed to counseling., We think counseling has a 1otf
of benefit. I think it's questionable whether three sessions;
mandated sessions, are necessary. I think it is possible in °
one session for a.couple and a tralned, professional counselor
to be able to determine 1s there any interest or not in
pursuing the possivility of a reconciliation.

Counseling is a long, hard process., If a
couple decldes that they are interested in the reconciliation,
they are probably going to be interested in more than three
sessions on an ongoing hasis in terms of working out some
issues. After one session if one or both parties have no
interest 1n a possible reconciliation, and I am not sure
how valuable mandated comseling becomes at that point.

SENATCR KELLEY: Miss Weingarten, 1s it your
opinion that, as an experienced ccounselor, that counseling
is only beneficilal when it is voluntary by both parties?

1MS. YEINGARTEN: Ve have had a lot of voluntary
referrals from courts and schools, et cetera. Oftentimes

the clienﬁs initial resistance has to do with a lot of fear

MOWRBACH & MARSHMAL NC « 27 W, LOCKWILLEW 3vE L wiERISBJRG PR #7142
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and unknown and not knowing what is going to be required of
them. Once they are given that as a cholce and once they
understand what the situation 1s and what counseling is all
about, at times they do decide they want to file.

SENATCR KELLEY: So you are not saying that
you would disagree with mandatory counseling?

MS. WEINGARTEN: No. I am questioning it.

REPRESENTATIVE SCIRICA: Is mandatory
counseling where cone party requests 1t?

MS ., WEINGARTEN: Absolutely. Yes.

REPRESENTATIVE SCIYRICA: You would have no
objection to 1it?

MS., WEINGARTEN: Right.

MS. PCSNER: For one.

Ms. WEINGARTEN: For one session.

REPRESENTATIVE SCIRICA: For one session?

MS. WEINGARTEN: Right,

REPRESENTATIVE SCIRICA: TI{ 1s your experiencz --

are you saying that if it doesn't take after one session 1t
is really fruitless to go ahead --

MS. WEINGARTEN: (Interrupting) Yes.

REPRESENTATIVE SCIRICA: -- any further.

MS, PCSNER: I would like to respond here to
something that wassalad earlier. In Phoenix the county pays

for it. I don't think that Pennsylvania is going to pay

MOARZATY & MAPELAL  inD . 3T N LOCKNILLOW AVE - HARRISBURG Pa 1710}
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for it. It puts the burden of the cost -- Mr. Fetterhoff
sugpgested that a lot of clergy, ministers, rabbis, what

have you, could do counseling. There are a lot of people
who don't want to avall themselves to them, and we ought

to remember that in any language that you have in regarding
counseling that it is expensive and there are a lot of people
that can't now afford divorces.

WJe are funded by the United Way. I think
maybe 90 percent of our money comes fro$ United Way. The
rest is public, Title 20 moneys. Our fee is $35 a session.
We do have a sliding scale fee and very few people pay $35.
I think psychilatrists, psychologists are going at 40, 45 and

more. I think that we ought to consider that 1s that you

are asking if you mandate counseling and the state doesn't
pay for it, you are asking the United Way agencies or the
public agencies to take up these people or asking these
people to pay another hundred dollars. I Jjust want to ralse

that.

ZNATCR GEKAS: Mr. Chairman. On that point

you might want tokiow that as a matter of history on divorce
i
i

reform in Pennsylvania that when the House of Representatives

took this matter up back in 1969 or '70 that the original

concept had the county picking up the costs which made the
b1ll reside in committee for months. PFinally when it did

come out, the only way that it could proceed on the flcor

WMIRABICA & MARSHAL 1hI 2 N LOCKAILLEW AYE HARRISZE. #5. P& 117
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was with an amendment which I offered really, and that is
why I can authentically report to you, to place the cost on
the litigants themselves much as part of the divorce costs
in the fTirst place. Then it was able to pass. So, I want
% you to know that we are talking about practical application
t of Tinancial, fiscal consideration.

|

=i MS. POSNER: When we come to you for more

:i Title 20 money, we hope you will give it to us.

REPRESENTATIVE SCIRICA: Do you have any
indication as to” how well the counseling in Arizona is
EE working? We have heard testimony that 1t is doing quite
! well,

MS. POSHER: It is our understanding -- now,
we have not seen a report other than what was included in
Mr. Petterhoff's testimony. We did have a chance to talk
very briefly with the executive of the Family Service agency
out -there who have a couple of concerns. One is he said in
many cases people don't go past one or two visits., It is not
always three visits, which T think we might want to track
down. His concern was that there was no follow-up with the
cases,

New, acceording to these orange and yellow
sheets here, there is a 95 percent -- this is from the
Maricopa County statistics -; they say that 95 percent of

the couples reconciled one year later were still together,

WOMABACH & WARTHAL Ing = IT N, LOCLR'LLIW AYE, HARRISBURG P4 17012
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But, that 1is whom the court has been able to contact. X
don't know how many couples the court did not contact. That
1s the kind of thing you can't tell without seeing the actual
statistics. But, there was a concern by the Phoenix Family
Service agency that there was little follow-up.

REPRESENTATIVE SCIRICA: What are your
statistics on reconciliation as marriage counselors?

MS. PCSNER: If it is mandatory or voluntary?

REPRESENTATIVE SCIRICA: Just the cases that
you handle.

M8, WEINGARTEN: That is & real tough
question to answer., We don't keep ongolng statistles such
as that, I was able to consult with a couple of my collieagues
yesterday very gquickly and the feedhack I got -- and again
this is not a long study of any kind -- is roughly somewhere
between 60 and 75 percent of people who come in who are
eit@er currently separated, very seriously thinking of
separation and divorce or have already filed for divorce
getting back tozether agaln.

REPRESENTATIVE SCIRICA: Sixty to 70 percent,
and these are parties that come to you voluntarily?

MS. WEINGARTEN: Absolutely, yes.

REPRZSENTATIVE SCIRICA: Ckay.

¥S, PCSHMER: The other concern is that --

SENATCR XELLEY: (Interrupting) Pardon me,

WOMABACH & WissmiL IR = IT W LGLKMILLOw avE RAARIEBURG Fa 17412
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ma‘tam. Along those lines, I don't want to get into it too
deeply, but would that percentage vary dependent upon what
status the marriage relationship was when they chose to come
in to you. In other words, like Ms, Posner indicated that
there was a -- once people decided teo file for divorce, it
1s pretty well over in their mind and so forth, and if that
is the state of mind it is much wmore difficult for recon-
clliation I would believe.

So, would yocu asterisk your percentage
speculations,r6q-to 75 percent, that 1t would, as the
intensity of the rift of the marriage was greater, the less
chance it was for success at reconciliation. Is that an

inverse percentage?

MS. WEINGARTEN: I think that would be fair
tc say. Yes,

MS. POSNER: If you would like, we weren't
aware that this was going to be discussed today, but if you
would like, we can try and see what kind of statistics we
can get of more in defail on Arizona and some of the other
states from Family Service Association of America. T am not
sure what we can come up with.

T would alsc like to say that we did get this
feeling frem the Arizeona Tamily Service agency that this
report, the vellow report here, is the report of a pudblice

agency. I don't kXnow how to put it nicely, but they are

MGHRBACH & MARSHAL, ThC, 27 X LOCKAILLOW 3VE -  HARAIZAURG. Pa 12112
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1 trying to justify their existence. I don't know whether
2| the statistics are right, but we might want to look at them

3 i more carefully before believing them, because everybody

4| wants to prove how wonderful they are. It would be nice

5. to know if it is really true.

6;i REPRESENTATIVE SCIRICA: Thank you very much.
7}i MS. WEINGARTEN: Thank you.

Sli REPRESENTATIVE SCIRICA: W¥e are grateful for

9!! your testimony. We have one more witness, I believe, Ms,
10" Sarah Duffey,.Pepnsylvania State Delegate of the Hatlonal
11 & Asscciation of Women Lawyers. Is Ms. Duffey here?

12 Qur final witness will be Mr. Charles

13‘ Katthews, who represents Parents Without Partners.

14‘ MR, MATTIEYWS: I am an unscheduled witness
i3 ; that was fortunate enouzh to get the ear of the Commitfee
16 . here at the last moment. My name is Charles Matthews. I
171. am %he president of Parents Without Partners, Cumberland
18’ Valley Chapter, which entails four counties in the south
19 ¢ central portion of Pennsylvania. In addition, I am on the
sp Board of Directors for the Mid-Atlantic Regional Council,
21 which includes Maryland, Virginia, West Virginia, Delaware,
~~ Washington, D.C. and 2 portion of Pennsylvania.

33 e see our position in this hearing as belng
~:; the only representative, the only true organized and authorized,

25, recognized representatives of the divorced and separated

FTomme
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community in Pennsylvanlia. We appear here with no specilal
interest. As I 3ee this, we sit here much akin to a medleal
situaticn where those of you proposing this legislation are
E akin to a bvoard of dirsctors operating a hospital. Ve saw

| the attorneys whe came in who can be likened to the doctors
and surgeons whc operate on the patient. Some specilal
Interest group came in, they can e akin to the recovery
room --

REPRESENTATIVE SCIRICA: (Interrupting) Excuse
me, sir. We are going to »e terminating these hearinzs very
shortly, and we do have one more scheduled witness. I think
if you want us to listen to you, you better get to the pcint
pretty Tast. I apologize to you, but ycu were not scheduled
but we have a commitment here. e are in sesslion today.
Please proceed.

MR. MATTHUEYS: Parents Without Partners
1cross the bhoard supports the bill as presented by Senator
Gekas. The portion of Parents Without Partners which 1
represent does not agree with the Senate RBill 450 or &40
frem the House. There are certain assumptions that must be
drawn in making thls, and with only one day for the hearings
to e held, inasmuvch as there are other organizaticns who
certainly have something to contribute, who should be heard

as well hefore this finil lezislition is done.

I shall try tomke this as brief as possible,

YOORBACH & MASSHAL % = 47T M LOCKAILLO A R¥E, FARRISHURG, Pa 1It12
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however, I would welcome the opportunity to come back and
give more specifics, which I am sure will be of great ;
assistance to the Committee. There is probably about ten
more minutes of materilal I would like teo cover, but I under- |
stand you would like me to terminate.

REPRESENTATIVE SCIRICA: It is a question that
we are not golng to be here. We are already at 4:30 and we i
are sti1ll in session. Do you have written testimony, sir? |

MR, MATTHEWS: No, sir, but I shall get it
to you,

REPRESENTATIVE SCIRICA: Could you? If you
could, we understand that you are supporting Senator Gekas!'
bill. Perhaps he would have some questions here, and I
don't want to cut you off unnecessarily. If you would, Just
tell us the reasons why you are supvorting it, and if you
would give us some written testimony, we would be happy to
pass it around to all the Committee members, but I am afraid |

you are not golng to have an audience 1f you continue to go

on.

MR. MATTHEWUS: Yes, sir., I understand. I
will take what I have and have it written and presented and
sent €0 your office, sir. ¥e will try to be more specific
as to why we support Senator Gekas' bill and why we are
opposed to the bills that seemingly everyone else supports.

REPRESENTATIVE SCIRICA: That would be helpful.

MOHREACH & MIPSHAL L = @' W LOUXWILAOW AYE ., HARRISBURG PR, 17113
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SENATCR GEKAS: We will let it go with that.
REPRESENTATIVE SCIRICA: Thank you very much,
Ms. Duffey, I am afraid we are under some

time constralnts here. Do you have a prepared statement

for us?

M5. DUFFEY: Yes, I do.

REPRESENTATIVE SCIRICA: As I told the last
gentlemen, we have unfortunately lost some of our members
and the House is still in session. I think it would be a
good ldea if you would summatrize your testimony. We will

make ycur written testimony -- your written testimony will

. become a part of the record. Ve will make sure it is

-l-.

circulated to all members of the Committee. If you would
highlight the aspects of this testimony, then perhaps we

wlll have some guestions.

14S. DUFFEY: Certainly. Thank you, Mr.

Scirilca.

The Natlonal Association of Women Lawyers

has never endorsed no-fault divorce where it is granted at

: the request of cone party and over the opposition of another.

The women lawyers in other states have indicated that this

has been disastrous for the women in those states economically.
e think that the certaln sections of the first two bills at
640 and 450 are particularly.dangerous to dependent spouses

and that they are contrary to the Equal Rights Amendment of

MOHEBASHE B MaRsuil, (ki « 2T M. LOCKEAILLON ME + HAPRISBURG Pa 17112
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the Pennsylvania Constitution and Equal Protection Clause
of the Faderal Constitution.

First of all, there 1s Chapter Y4 property
rights and Section 401(b). Initially, it would appear that
the divorce could he granted -- that no divorce could be
granted unless the decree aiso set ferth alimony, property
rights, child support, et cetera. However, in the very
next breath the vweoard takes that away. The legislation
takes that away and provides that in the event that the
court is unable tg reach a decision within thirty days after
the master's report has been filed, that it may enter the
decree 1n divorce so long as it holds on to the matter and
disposes of it later.

It is a rare court that would decide these
matters within thirty days when the leglislature is giving
1t such a perfect out, and this section insures that the
dependent spouse could be divorced without fault and left
for many years wlthout property. During this period of time
she wouldn't be getting alimony, either, so she 1s left
without even any funds with which to fight for the money.
le have cases now where the property rights have been pending
for years. This secticn in effect makes this bill a no-
rfault no alimony divorce Hill, pecause justice delayed 1s

Justice denied.

ifhen you get tc Chapter $ alimony and support,

MORERACH ¥ MIAPEHEL N = 2T Mo LOCRALLLON WeE, - FARAISBURG. P& 1712
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first of all, provides that it can only be granted if the
person seeking it lacks sufficient property, including the
property she got and that she is unable to support herself.

I submit that that section would require the dependent spouse
to use her savings and even sell her family home before she
could get any alimony.

Another section which we object to is the
section that provides that the determining whether alimony
is necessary the court will consider the extent of the
dependent spouse to seek employment cutside the home. 1In
about G5 percent of the cases the custodlian of the minors
is the mother. As a mother and homemaker she already has
a full-time job. This section would permit a court to force
har to take a second joy or else would reduce alimony
accordingly.

Now, it has been held that courts cannot
require a man to secure a second job, even though he had
two jobs right up until the day of the support hearing,
even though he is a Philadelphia fireman and works only
four days a1 week and is off three days a week, and I submit
whare a support order cannot be bdbased cn 2 judge's ordering
a man to get a seccnd job, a support order for a weman cannot
be based or reduced on the basis that she should secure a
second Jcb, and we should reéognize the fact that homemaking

is a full-time Jcb., The mere fact that some homemakers may

MOMFRATH N WAREHAL Ihg - It N LOCFWILLGm AVE . nISF S3,RG Fa 1T
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have two jobs is immaterial. So¢o do some men have two jobs,
but the courts don't require a support order on the grcund
that the man should get a second job.

Another problem with this, it refers only to
minor children. There are disabled children. There may be
physically handicapped children that may be fully adult that
may require a mother to stay home and care for them. ‘e
have suggested an amendment where the dependent spouse shall
nct be required directly or indirectly to seek employment
outside the home and there shall be nc reduction in alimony
or support on the ground that she could obtaln such employment.

The one on privileged communicatlions, 1t states
that privileged -- that confidential communications won't be
revealed, but that would leave it up tc the judge to declde
what communicatlions are confidential and which aren't. That
should he amended to provide zny communicaticns concerning
the marriage to any of those persons would be inadmissible
rezardless of whether they are made alone to that person or
in the presence of the spouse,.

Senate Bill 49 does not set ferth the type
of ccnsent recessary to the divorce. In view of the fact
that other states have indicated that voluntary living
apart can be Infterpreted as consent to the divorce, we have
set forth on something appended what should be the actual

type of consent required in that bill. It is kind of an

MOHEHILH 3 MARSHEL  |hC . IT % LOCKEWILLOW AVE . HABK'SAURG Pax 17112
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Exhibit A at the end in brackets.

Thank you for your time.

REPRESENTATIVE SCIRICA: Thank you very much.
Are there any questions? :

SENATOR GEKAS: Are you saying if Senate Bill
49 incorporated your concepts of consent you would favor such
a bill?

MS. DUFFEY: Yes. I think we could. I do {
think that twelve months 1s an awful long walt if the people
agree to it. - think that first we would like alimony in any
bill, but we have no opposition to divorce by consent where
it is a really truly informed consent. i

SEVATCR O'PAKE: I think that your input that
: would represent such a professional organization is most
beneficial to this Committee, and I am wondering, the thought‘
occurred to me you are probably well aware there is a case |
| where the court in measuring the separation and division of |
property valued as an asset the professlonal status of one 5
of the parties. It so0 happens it was a situation I think
f where the wife had helped and assisted 1n the attainmant

i
of that professional status in the course of the marriage, |
" and do you have any opinions of whether or not some definition
should pe in the statute that would include to make it manda-

tory that the courts would evaluate such unique measurable,

tangible or unique intangible?

MGmMAIICH & MARSHMAL. INC = 2T b, LOZRRILLGW AYE - HASHISBURG Pa, 1712
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MS. DUFFEY: I think that would be an
excellent idea. T think that should be incorporated because
certainly if 1t is a professional person, depending on the
age, the income can certainly increase and cculd be an asset.

SENATOR O'PAXE: Ly experlence has been that
quite a few marriages, divorces, have come about by situations
where usually the wife has helped, assisted the husband
attaln this profession by working outside the home and
helping with tuition, and then when he becomes successful
with the attainment of prcfessional status --

MS, DUFFEY: (Interrupting) She is dumped.

SENATCR C'PAKE: I don't like to be so hard
on my fellow males, but he for some reason or other can't
take success and looks fer other pastures.

MS, DUFFEY: I certainly think 1f she
contributed to it that should be deemed an asset of the
entire marriage, not just his persocnal asset.

T also recommend that we -- I dlidn't get to
this, but I think it is very impcrtant before you do anything
else, I think you sheculd get a %11l passed immedlately to
provide -- there is no publiec policy 1n this state against
alimony and wherever there has been a divorce in another state
where alimony has been awarded in that state that we will,
if we recoznize the divorce, we will enfcrce the alimeony

provisions. Because the big objection that a lot of people

WOMOMACH B MARSHAL, *NC r IT M LGCKWILLT A AVE = PARRSBURG, %A 3TLNZ
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without fault when you don't recognize that?

‘problems --

209

have is that the courts have said that you can't enforce a !
decree of forelgn alimony even when they recognize the divorcg,
and that 1s why we need some changes. I think if we get
that other bill threough where we recognize the alimony --
SENATCR G'PAKE: (Interrupting) Even before
we passed our own diverce proceedings?
MS. DUFFEY: We have alimony -- you have no- |
fault divorce in other states which we don't have in
Pennsylvania. If we recognize a decree for no-fault divorce,

which we do not recegnize in-Pennsylvaniza, in another state,

. then we should recognize the decree for alimony in another

state, too. i

SENATOR O'PAKE: That is In a different
Jurisdiction, the status as opposed to continulng obligation.

MS. DUFFEY: No. It szems to me if somebody

has been divorced without fault and that is one of the

SENATOR O'PAKE: (Interrupting) Regardless
of the basis of the theory in force in the sister states, the
fact is we are dealing with the status -- T have difficulty

constitutionally abcut giving recognition of the alimony.

kS, DUFFEY: Why do you recognize the divorce

SEIATCR O'PAKE: Because I am distinguishing

the jurlsdiction for the twe, one being unique in establishing'

MAMRASCY & wWaRSHIL ING . 1 N LOCEWILLOW AYF - HARRISOJIRG, Md 11132
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1% status and the other being an obligation. It is a different

[ ]

} status but deals with the obligation of a person.
MS. DUFFEY: I think that is extremely unfalr,
44 T think if you give full faith and credit to the divorce you

5i have to give full faith and credit to the alimony.

65 SENATCR O'PAKE: Who said life is to be fair?
?f REPRESENTATIVE SCIRICA: Thank you.
3§
9% (Whereupon the hearing was concluded
10;% at U4:40 o'clock p.m.)
i
11
; -~0Co- -
12§
13@ I hereby certify that the foregolng 1s a

14 ¢ true and correct transcript of my stenotype notes taken by
15 me during the hearing on the above cause, at the herein
16 1indicated time and place, before the Judiciary Committees

1 of the Senate and House of Representatives of the Common-
|

13" wealth of Pennsylvania,.

19
0! ,OHRBACH % MARSHAL, INC.
. (L
; By
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