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CHAIRMAN CALTAGIRONE: I'd like to get
started. There 1s a table that's beinyg ordered for the
press and they should be bringing 1t an any lime. We
requested that they bring in a folding table so that
you'll be able to write on a table, and David 1s out
there looking for somebody to get that table 1n here as
soon as possible.

But Jeff does have a prior commitment at
11:30, s0 1n deference to our first speaker in getting
started, I would like to get the hearaing started on
this important piece of legislation, House B111 239,
and there are some opening remarks by the prime
sponsor, Jeff Piccola, so we'll start the hearing on
House Bill 239.

REPRESENTATIVE PICCOLA: Thank you, Mr.
Chaarman.

I'd like to take this opportunity to
thank Chairman Caltagirone for scheduling this public
hearing. Working in a bapartisan manner, the Chairman,
along with Senator Greenleaf and Representative Hagarty
and others, have achieved significant sentencing reform
through Acts 193 and 201 of 1990 establishing the
sentence of intermediate punishment for non-violent
offenders who would otherwise be sentenced to

incarceration i1n county prisons. Now today we turn our
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4
focus to our State system, to remove the uncertainty in
gentencing and to restore truth-i1n-sentencing, to
refocus public attention and accountability on our
elected judges, to give Judges greater latitude and to
sentence serious offenders to longer periods of
imprisonment than they can under existing law, to end
the case-by-case review of inmates at their minimum
sentence, a process which has resulted in an
extraordinary bureaucracy with gquestionable efficacy
regarding 1ts ability to predict dangerousness of
individual offenders and thereby protect the publaic
gafety, and replace 1t with a system which will
transfer the sgstaff of the Parole Board to the
Department of Corrections and maintain our existing
parole supervision programs.

I am aware of some of the opposition to
the Sentencing Reform Act. There are those who would
argue that the Department of Corrections ig an
inappropriate agency to assume the significant
respongibllities of supervision of parolees. In fact,
¥ believe the department is far more appropriate. It
has custody of the offender duraing his or her sentence.
More than anyone, it knows the aindividual offender.
Secondly, 1t 1s a cabinet-level agency headed by one

commissioner appointed by the Governor, subject to
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Senate confirmation, rather than a Parole Board, a
semi-adjudicative body far removed from the public eve
and from public scrutiny.

The primary responsibility of the
Department of Corrections 15 the protection ¢f public
safety., I am confident 1t can carry out that goal in
assuming the parole. supervision responsibilaity. I'm
also aware of the criticism of the legislation from the
perspective that it reduces the protections available
to victims in Pennsylvania. It was in anticipation of
this concern that I antroduced House Bill 162, which
significantly expands the crime vactims' bill of rights
and i1mposes many new duties upon district attorneys,
police departments, and correctional agencies to
address the needs and concerns of victims and thear
families. And in fact today this committee, before
this hearaing began, voted out Representative Ritter's
House Bill 90, which really achieves the very same
goals that I sought to obtain and even goes further to
meet the concerns of victims' advocates in the
Commonwealth,

Much has been made, and I expect will be
made today, of our removaing the victim's impact
statement at the time of parole. Incidentally, we

replaced 1t with the victam’s ability to provide input
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as to parole supervision of the offender. T find thas
position for opposition curious as I believe our
legislation, combined waith House Biall 90, signifiacantly
increases a victim's abilaity to have an impact on and
increase the length of an offender's sentence. In
fact, we have ccnsulted with the prime sponsor of the
State of Delaware's Truth in Sentencing Act as to thas
particular concern. He has advised us that the
victim's groups supported the legislation in Delaware
when it was before their legislature because they
wanted to achieve more serious punishment of dangerous
offenders. Two years after its enactment, Delaware's
Truth in Sentencing Act has fulfilled those
expectations. According to the author of the Delaware
law, victim's groups are satisfied because the State is
incarcerating more serious offenders for longer periods
of time.

When I i1ntroduced House Bill 239, I KkKnew
obtaining its passage would not be an easy task. It 1is
proposing a fundamental restructuring of Pennsylvania's
sentencing policy. I am prepared to defend i1ts content
while at the same time keeping an open mind toward
suggested 1mprovements that we might have, and I would
expect that we'll hear some suggestions today.

Agaan, T thank the Chaar.
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CHAIRMAN CALTAGIRONE: Thank you,
Chairman Piccola.

Waith that, we'd laike to turn to
Representative Blaum.

REPRESENTATIVE BLAUM: Thank you, Mr.
Chairman.

Just to raise some concerns of myself and
committee members who may not so wholeheartedly support
House B1ll 239 as Representative Piccola, concerns
which I think begin today and should be aired far
beyond one hearing as we undertake this, which at best
I think could be described as a very, very
controversial proposal in which we in effect make
Pennsylvania's minimum sentences, except for a petition
from the Department of Corrections, but we make our
minimum sentences Pennsylvania's new maximum sentences.

I think the people of Pennsylvania have
to understand that without a petition from the
Department of Corrections, that i1s what this bi1ll, 1n
effect, does, and 1t requires the mandatory release of
inmates who right now appear before a Parole Board
where the Parole Board makes i1ts decision as to whether
or not someone ought to be released. This bill also
eliminates that parcle decision. The parole decision

would be eliminated again exc¢ept upon a petition from
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the Department of Corrections.

In eliminating that parole dec¢ision, it
also eliminates a hard-fought raight which viactims have
worked for over the years, established in 1986 and
taking effect in 1987, in whach victims get to testafy
as to whether or not their perpetrator ocught to be
released. Earlier during the meeting on House Bill 90
I stated that in excess of 4,000 victims are now in the
pipelane prepared to testify at the parole decision for
the perpetrator of their crime against them. To say to
victims that you can't have input into the parele plan,
I believe, in this legislator's opinion, is almost
insulting. That parcle plan, where that perpetrator
should go and for how long they stay away from the
victim's home, where they work, 1s something that
should be done anyway. The victim has earned the right
to testify not only as to sentencing, the time of
sentencing upon conviction, but alsc where the parole
decision 1s going to be made. This legislation doces
away with that.

I think we'll be hearing from victim's
groups later on as this hearing progresses, and I have
no doubt members of the General Assembly will be
hearing from victim's groups throughout the next

several weeks.
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So with that, Mr. Speak -- Mr. Chairman,
someday possibly Mr. Speaker, I would just point out
that all of us should keep an open maind on thais
legislation and attempt to see the problems that it can
incur. I have thought about House B1ll 239 a great
deal over the last several months., 1In fact, 1in the
last weeks I have thought about very little else except
House B111 239, and I'm at a logs to find a reason why
we should adopt it. But I look forward to hearing from
the witnesses today.

Thank you, Mr. Chairman.

CHAIRMAN CALTAGIRONE: Thank you,
Representative Blaum.

We'll start off with the first witness,
the Honorable Fred W. Jacobs, Chairman of the
Pennsylvania Board of Probation and Parole.

MR. JACOBS: Mr. Chairman, members of the
House Judicilary Committee, our board appreclates the
fact the committee has decided to conduct this public
hearing so that the significant issues on House Bill
239 are understood prior to any action being taken.

One purpose of this testimony 18 to ralse 1ssues
concerning the debate about determinate versus
i1ndeterminate sentencing. &lso provided 1s 1information

about our current system of discretionary parole
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decisionmaking and the flexibility of the system to
address prison overcrowding issues with specific
emphasis on poliacy adjustment since the riots at the
State Correctional Institution at Camp Hill. Suggested
amendments to House Bi11ll 239 are alsc offered, as are
attachments for supplementary information purposes.

It 18 the hope of our board that this
testimony provides all committee members full and
complete i1nformation on these important i1ssues before
the direction of our sentencing and parole system 1s
decided. The board members and I have discussed these
1ssues 1n significant detail, and my testimony teoday
reflects our collective and considered professional
judgment. We are committed to carryving out our
responsibilities consistent with all applicable laws
which govern our system of justice. The decision of
the General Assembly will guide that system.

The suggested abolition of the
discretionary parole release in Pennsylvania has gotten
national attention. Several criminal justice
professionhals, as well as known experts, have voiced
their opinions on the 1ssues 1n letters to Chairman
Caltagirone. Some have forwarded copies to me, which I
have 1ncluded in attachments for your ainformation in

Attachment A,
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At the beginning of this century, parole
was proposed for the purpose of strengthening the
rehabilitative intent of incarceration. Indeterminate
sentencing was created to replace determinate
sentencing at that time. These are very broad
sentencing philosophies and relatively few States have
what can be considered pure determinate or
indeterminate sentencing systems. In Pennsylvania, our
indeterminate sentencing is really a hybrid structure
that divides the responsibility for the actual term of
incarceration among the legislature through sentencing
guidelines and mandatory sentences, the judge, and the
Pennsylvania Board of Probation and Parole. Parole
eligibilaicey for sentences of two years oOr more occurs
at the expiration of the minimum sentence, which
currently cannot exceed one-half of the maximum
sentence. There is no discretionary parole release as
part of a determinate sentencing system. A review of
the so-called determinate sentencing States 1s also
attached for your information in attachment B.

Haistoracally, discretionary parole
release replaced good time i1n Pennsylvania. It
therefore is quite i1nteresting that mandatory release
at the expiration of the minimum sentence, less earned

time credits, 1s now being considered to replace
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discretionary parole release. The Pennsylvania Board
of Probation and Parcle, in exercising this
discretionary parole release function, 1s concerned
with the offender changing his or her behavior through
treatment, educational and vocational programs to
reduce the potential for future craiminal acts prior to
the parole release. Concern with the raisk to public
safety results in some offenders being incapacitated
for longer periods of time than the minimum sentence
dictates. The Pennsylvania Board of Probation and
Parole 1s less concerned with the 1ssues of deterrence
and desserts that are more appropriately considered by
the sentencing judge. The abolition of discretionary
parole basically says that treatment and incapacicacion
are no longer legitimate concerns for the parole system
to consider in the overall mandate to protect the
publaic.

The abolition of parole discretion in
Pennsylvania was first advocated in 1979 and again 1n
1981 because it was felt that too many offenders were
being paroled at the minimum sentence, B0 percent at
Lhav time, and now cthe abolition of parole digcretion
18 again being considered because not enough offenders
are being paroled at the minimum sentence, 75.4 percent

for 1990 calendar year. The difference now 1s prison
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overcrowding. However, 1n 1982, T testified before the
House Subcommittee on Crime and Corrections and stated
the concern of the board as follows:

*In summary, I wish to draw to your
attention what I consider to be an extremely volatile
si1tuation. As you Know, both the State and county
prison systems are seriously overcrowded. Judges, 1in
many instances, have heard the public outcry concerning
lenient sentences and have begun to give much tougher
sentences than ever before. This will continue to be
the case with the recently enacted mandatory sentencing
bi1ll. TIf the proposal of the Sentencing Commission 18
enacted, further overcrowding will occur, as on the
average, the sentences recommended are 49 percent
tougher than actual average practice duraing 1980. The
bottom line 1s that while cell space is being planned
for, some immediate consideration must be given to deal
with the overcrowding situation at pregent. I would
urge the committee to look at the alternatives
developed at a recent forum sponsored by the
Pennsylvania Commission on Crime and Delinquency as
well das evaluacting the recenitly enacted ‘rollback laws
in Michigan and Towa. Alternatives must be developed
which wi1ll not adversely affect the public interest or

the protection of society." End quote.



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


~] & od e N =

=+ ]

o)

10
11
12

13

21
22

23

25

14

Over the past 14 years, we have developed
the expertise to screen offenders for risk of
recidivism and violence. This is designed to protect
the publi¢, not toe control prison or parocle
populations, but it can adapt to accommodate that
purpose. Research by Peter Hoffman shows that parclees
do substantially better on supervision than do
mandatory releases. Hoffman noted, as does the
Pennsylvania Board of Probation and Parole, that Parole
Board members with the proper screening instruments can
1dentify those factors which tend to be associated with
both success and failure on parole. This was also
found by O'Leary and Glaser in their research.

Our research demonstrates that we can
predact for group behavior and classify ainto groups for
risk. For example, we know that offenders we have
classified as "haigh raisk" violate more frequently than
those classified as "medium” or "low" risk.

The assessment of risk to the community
18 one of the primary functions of the board's
decisionmaking guidelines. Past research on base
expectancy of parole success and failure has developed
a highly effective classification instrument. Based
upon known facts about a case, for example, age, praior

convictions, instant offense and prior probation or
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parole revocationsg, an inmate 1s classified into one of
three recidivism risk categories. The lowest risk
category represents all parole eligible inmates with
greater than an 80 percent chance of succeeding during
the first two vears of parole. The highest risk group
has about a 50-percent chance of recidivism, which
means that only about one of two in this risk group
succeeds on parole. Because we cannot predict
individual behavior without error, in addition to the
risk of recidivism, a separate analysis of potential
for violent and dangerous behavior, coupled with a
clinical interview, 18 undertaken in parole
decisionmaking. Recent research indicates that 24
percent of the total parole eligible population had
potential for agsaultive or dangerous bhehavior, while
66 percent of those refused parole were i1ncarcerated
for assaultive offenses. A complete descraiption
concerning the policy, procedure, and philosophy of our
board's parole decisionmaking guidelines as also
attached for your information in Attachment C.

In developing these guidelines, we took
great care 1n recognizing the limitacions of such a
process. Such prediction instruments have two main
advantages. First, they improve the reliability of

decisions made about offenders, they make us more
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predactable. Second, they provide a sound and
scientific basis on which we can publicly justify both
indavidual decisions and decisionmaking policies.

Having said all of the above, the
testimony of the bocard today is designed to focus on
the 18sues resulting from the differing sentencing
philosophies. The Governor has announced his support
for a more determinate philosophy primarily because of
the praison overcrowding problem we are facing. Whether
that support extends to this House Bi1ll, I do not Know.
However, T would Jike to discuss with you the board's
observations on House Bi1ll 239.

Initi1ally, the preamble to the House Bill
239 does not contain any language to deal with the
1ssue of public safety as a responsibility of the
proposed system. Section 501(a), line 21, contains the
word "heretofore" which is necessary in terms of the
parole violation i1ssue but problematic when read with
the repealer on page 28, lines 16 and 17, which 15 the
Pennsylvania Board of Probation and Parcle Law. Thtis
opens the possibility of retroactavity of the bill,
si1nce there 18 no c¢lear language which retains parcle
discretion for those offenders in the system prior to
the effective date. An addition to the repealer for

clarity is offered for consideration. We would add the



bwhyte
Rectangle


sl N e W DN

=)

10

12
13
14
15
16
17
18
19
20
21
22
23
24

17
language quote, "Except that the paroling, reparoling
and revocation powers, and all powers 1ncidental
thereto, held by the Roard of Probation and Parole wath
respect to sentences imposed hefore the effective date
of this act shall be transferred to the Board of
Parole,” end quote. We believe that clarifies any
issue of retroactivaity that might be made.

Section 501(b) is inconsistent with the
stated intent of the General Assembly that the
"sentencing policy of the Commonwealth shall be readily
understandable by the citizens of this Commonwealth and
shall provide for increased certainty, proportionalaty
and fairness in criminal sentencing.” If the publac is
to undersctand that the minitmum date 1s the release date
less work-related and earned time, that should be true
for all craiminal sentences, not just sentences of two
years or more.

Section 503(a) and the repealer on page
28, lane 11, will allow for signiaificantly longer
minimum sSentences which could result in more
overcrowding than we now have. Indeed, the December
news releases announcing this initiacive stated a need
to focus, gquote, "the attention of the '91-'92 General
Assembly on Pennsylvania's prison overcrowding

problem,” end quote. Thiais could certaanly drive up the
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prison population.

Section 503(b) should be amended to
requlire that the parole plan to be investigated by
department staff should be approved by the department
staff prior to any release from prison. To do
otherwise would create havoc for the parole supervision
staff to the extent that they wouldn't be able to
locate the offenders for supervision purposes. Without
prior approval as a requirement, offenders would have
noe incentive to even develop a parole plan 1f release
at minimum 1s goaing to occur anyway.

Section 504 should include langudage which
would allow offenders to earn time off of the actave
parole supervisgsion period. This would free up some
supervision resources to focus on the more dangerous
offenders which would help to protect the publac.
Senator Fisher proposed this legislation durang the
last legislative session.

Section 504(b), page 13, line 1, talks
about resanctioning the offender. By whom? The Board
of Parole, the Sentencing Commission, or the
Commonwealth Court? That's open to interpretation.

Section 505{(a) provideg for the
department to petition the board to prochibit the

release of an offender under certain behavioral
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circumstances. There 1s no such provision to prohibat
the release of an inmate serving a State sentence 1in a
county jail. Senate Bill 341 is preferable to House
B1l1l 239 only with respect to providing more grounds to
prohibit release of potentially dangerous people. Thas
comes close to being a presumptive parole policy;
however, the discretion is taken from the board and 2is
given to the department. It is not eliminated fromw the
system. I have attached a copy of the presumptive
parole law in Nebraska for your information as
Attachment D.

Both Sections 505(a} and (b} raise
liberty interest questions. Our belief 18 that the
courts would require full due process proceedings
consistent with the United States Supreme Court

decision i1n Morrissey v. Brewer and the Pennsylvanla

Supreme Court Rambeau decision. 1In any event, the
disposition resulting from these hearings should be
consistent with guidelines promulgated by the
Sentencaing Commlssion, not on a recommendation by the
Department of Corrections. The Sentencing Commission
then would have responsibility for developing
guidelines for sentencing, for extending the minimum
sentence, and for parole revocations as i1n Section 508.

Sectaion 505(b}, line 16, speaks of a
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parole violation. This 18 clearly not a parole
violation. It 1is an extension of the release date.
Line 21 sgpeaks of agents, while the Board of Parole
clearly would have no agents under this proposal, since
they would be transferred to the department.

Section 506 deals with victims of crime,
but it eliminates a very important victim input process
in release decision considerations. Since 1986, the
General Assembly passed two significant laws dealaing
with this issue. The board currently is required to
provide an opportunity for c¢rime victims to provide
oral or written testimony concerning the continuing
effect of the crime on the victaim or the victim's
family in the event the victim is a child or is
deceased. The weakness 1n this section of House Bill
239 is obvious; you've previously given rights to c¢rime
victims which you now propose to take away. Victim
input should be considered prior to any prison release
decision whether it be parole, mandatory release,
furlough, or halfway house placement. While extremely
important, the provisions regarding notice of release
and special conditions for supeivision provide nothing
new for craime victims. How to enroll in the victaim's
program 18 also unclear. Currently, the board provides

enrollment 1nformation to every district attorney's
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office. The district attorney 1s now statutoraly
responsible to provide this information to victims of
crime at the time of sentencing, and the process from
there 1s clearly outlined in statute, including
timeframes. Thas bill falls short in that area.

Section 508 discusses convicted parole
violators. (al)l, page 15, lines 4 through 7, deal with
time computation. Court decisions with regard to bail
status dictate whether the time credited due to the
detainer goes to the backtime or toward the new
sentence. 2, page 15, lines 8 through 16, discusses
how the time should run. For many vears, we have been
recommending that the sentence being served should be
completed before beginning any new sentence rather than
being draiven by where the offender was paroled from and
where the new sentence 1s to be served. This
recommendation to require service of parole violation
backtime prior to the service of any new sentence would
greatly saimplafy the order of service 1ssue and cause a
corresponding decrease 1n appeals based on time
allocation issues. The regquirement of serving backtime
first would allow the department to avoid prisoner
transportation costs associated with bringing a parole
violator back from another jurisdiction where the

viclation -- excuse me, where the violator has a new
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out-of-State sentence that 1s served prior to the
service of parcle backtime. Perhaps also vou would
want to give the sentencing judge discretion to allow
parole backtime to run concurrent with any new sentence
for non-violent offenses. Currently, parole backtime
and new sentences must run consecutive to each other.

Section 509 provides appeal raights to
sanctions 1imposed in Section 508. It should be stated
that prior to filing a petition for allowance of appeal
to the appellate court, that administrative remedies
must be exhausted. Requests for administrative review
which clearly state the i1gssues would be directed to the
Board of Parole.

Section 701 gives the department the
power to supervise offenders on parole. This provision
removes yet another check and balance from that system.
The parole supervision aspect of the board’'s operation
has been accredited by the Commission on Accreditation
of the American Correctional Assoclation since 1982.

It clearly is one of the best field services agencies
in the country. This portion of the agency represents
about 80 percent of the board s operating budget, and
thus has high visaibility and policy development 1s very
fluid. Transfer to the department would be about 5

percent of their huge bhudget and could develop into a
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stepchild relationship.

To protect the integraity of the parole
supervision process as part of the Department of
Corrections, a number of safeguards should be mandated.
Such safeguards include: One, a line item budget.

Two, organizational status equal to institutional
operations on a Deputy Commissioner level. Three, a
professional parole person as Deputy Commissioner.
Four, a requlirement to maintain accreditation status.
And faive, a clear mandate to protect the community and
assist the offender ain the reintegration process.

A recent survey published by the American
Correctional Association indaicates that incorporating
parole supervision under the paroling authority, quote,
"helps ensure that enforcement of the conditional
release actually occurs, increases the level and
frequency of communication between field services and
the board and provides accountability as a case moves
from release to supervision to discharge or
revocation,” end guote. This same survey shows that
societal protectaion and rehabilitation are legitimate
goals of parole supervision.

Section 701(a){2) relates to the
acceptance of cases for supervision or presentence

investilgations from counties. During the board's
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sunset review in 1985 and 1986, the General Assembly
took great pains in grandfathering in Mercer and
Venango Counties, who relied on the board to provide
all adult probation and parole services for them. This
section as wWritten eliminates that and would requare
each of those counties to develop their own adult
probation and parole programs. 1 am unclear as to your
intent in that regard.

Section 702{(6) deals with the grant in
aid program to be administered by the department. With
the repeal of the Pennsylvania Board of Probation and
Parole Law, this could be interpreted as a new program
with a base year of 1991, rather than a containuation of
the program administered by the board with a base year
of 1965. Using the 1965 base year, currently 1,000
positions are eligible for funding. Obviously, 1f 1991
were the base year, zero positions would be eligible
for funding. The Governor's budget now introduces a
supervision fee of $25 per month as a method of funding
a large portion of this program.

Section 704({(b)}{2) requires paroclees to
pay for the costs of random urinalysis tests for drug
usage. Thas 1s a carryover of a current requirement
mandated as Act 97 of 1989 by the General Assembly.

The collection of this fee igs problematic and will
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remain that way as long as prison overcrowding tends to
prohibit the possibility of re-incarceration as a
sanction for nonpayment. As of the end of December
1990, a total of $45,565.36 has been billed with a
collection rate of only 5.6 percent, or $2,573. Thas
fee, along with the above-noted supervision fee, will
be very difficult to collect unless recalcitrants
understand the possibility of re-incarceration for
nonpayment. This would be counterproductive hecause
re-~incarceration would cost significantly more than the
fee we're tryvang to collect.

Section 705 lamits the number of district
offices to 10 for administrative purposes. This 18 a
carryover from the current law which 1s outdated 1n
terms of usefulness. The department could easily use
five or six additional adistrict offices for the
supervision of over 20,000 parolees and probationers.
The laimit of 10 parole districts, which dates back to
1941, 18 no longer valid in view of the changing
demographics and expanding due process rights of
parolees.

Section 708 provides authorization to
supervised parolees and probhationers of other States
through the TInterstate Compact. It should also

authorize the detention of those people 1f the need
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arises. Over the years, the department has done thas
as courtesy, as have counties, without clear legal
authority to do so. This is another change in law
we've been trying to obtain for at least 10 years. The
department should also have unquestioned authoraity to
transfer a supervision of any praisoner under its
jurasdictaion to the appropriate Federal authoraities for
the purpose of permitting that prisoner to participate
in the Federal Witness Protection Program under the
Witness Security Reform Act of 1984. Allowing parolees
to partaicipate 1n the Witness Protection Program would
foster cooperation between Commonwealth and Federal
authorities and ancrease the effectiveness of law
enforcement efforts.

Sections 901 and 902 deal with
work-related and earned time and how i1t can be earned,
as well as lost, as a result of misconducts in prison.
It would appear similar to Section 505 that this might
constatute a liberty interest. Whether it does or not,
guidelines for the loss of work-related or earned time
should he developed by the Sentencing Commission for
consistency with other portions of the bi1ll. Alsc, 1t
should be required that all accumulated work-related
and earned time should be exhausted prior to any

petition to the Board of Parole under Section 505 for
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an extension of time in prison.

Earned time at four days per month and
work-related time at one day per month seem consistent
with an indeterminate sentencing system but
inconsistent with the proposed determinate sentencing
system. Those who profess that inmates only get into
programs now to please the board or as a result of
coercion by the board will see the same motivation by
inmates to earn time off their sentences. The lack of
program opportunities for the huge population in the
department could create such competition among inmates
that prison misconducts and unrest could grow rather
than diminish. In this connection, it 1s also
interesting to note that research in California and
Oregon by Martin Frost and James Brady reveals a
dramatic increase in prison misconducts after going to
determinate sentencing. The increase in California
almost doubled due to both a tremendous rise 1in
narcotics incidents since the determinate sentencing
law was passed. The number of assaults by prisoners on
staff also rose dramatically.

Section 902(e) and (f) limits those
offenders who would be eligible to reduce their minimum
sentences through earned time credits. It 18 unclear

whether this restriction also applies to work-related
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time. One of the restrictions deals with mandatory
minimum sentences. Although I agree with this
restraiction, I thank 1t 18 important to point out the
prevalency of mandatory sentences i1n the system.
According to the Pennsylvania Commission on Crime and
Delinquency, stricter enforcement of drug laws and new
mandatory sentence for drug vaclations has dramatically
increased the prison population of the department. It
states, and I quote, “There were 436 drug commitments
to the Department of Corrections in 1987; 610 in 1988;
and based on the first half of the year, 1,520 expected
in 1989." Tt seems important that this information be
updated to determine actual aimpact on the earned time
systemw and the eligible population. Part (f) of thais
section also elaiminates parole vioclators from earned
time during the service of any new sentence 1mposed.

It seems more appropriate to disallow earned time
during the service of the parole violation backtime and
let whatever criteria you decide apply to the new
sentence.

Section 902(h) states that, quote, "The
purpose of earned time programs 1s to provide an
incentive for offendersa,” end quote. This simply
replaces parole as the incentive and 1s no less

coercive than parole.
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Section 903 requires the department to
report to the Judiciary Committees of both the House
and the Senate regarding the earned time and
meritorious time credit systems. Part (6) of the
report allows for recommendations for statutory changes
in the time credit system. With the availabilaity of
longer minimum sentences, the continual passage of
mandatory sentences that supersede sentencing
guidelines, and the relatively small amounts of earned
and work-related time available, recommendations for
substantial i1ncreases in time credit programs and wider
eligibility for inmates seems i1nevitable ain our systenm
which will containue to be severely overcrowded.

We have one recommendation to make with
regard to Section 1501. We recommend that one of the
seven appointments to the advisory committee on
probation, which requires Senate confirmation, be
specified for a chief probation officer of a county
adult probation department.

Finally, with regard to the bill, there
are two 1ssues 1n Section 1503 which deals with
repeals. Page 27, 1lines 19 through 22, repeals the act
which gives the judges the authority to parole.
Although earlier in the proposed act 1t states that

nothing herein shall prevent a judge from paroling an
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inmate to a term of less than two years, it does not
girve the judge that authority. Parole is a statutory
authority, not a common law. A statute whaich simply
states that it does not prevent a judge from paroling
does not seem, in and of 1tself, to give a judge that
authority.

Page 28, line 16, 18 a total repeal of
the Parole Act which draws into question Lhe
retroactivaity of this act. As for sentences imposed
before the effective date of the act, 1t seems that the
board has the power to prohibit the release of an
inmate but no authoraty to parole. It i1s our
understanding that this is not the intent, but the
language should be clarified as suggested earlier in
this testimony 1n discussion under Section 501({a}.

Our board feels obligated to share with
vyou tangible evidence of what we've done since the 1989
State Correctional Institution at Camp Hill riots to
help control praison population through systemataic
reduction 1n technical parole violators and in an
increase 1n parole releases made possible by shifting
dgency resources and implementing new initiatives which
have the Governor's support. I have attached several
charts and graphs which depict this activity under

Attachment E. You wi1ll note that the total granted
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parole at first consideration increased from 3,364 in
1989 to 4,503 1n 1990, an increase from 70.4 percent in
'89 to 75.4 percent in 1990. Our total supervision
caseload increased to 19,723 by December 31, 1990.

This 1s an 1ncrease of 2,107 over 1983%3. Between the
years of 1985 and 1989, the total caseload grew by only
1,334. As of the end of the fourth quarter of 1990, we
have 1,283 parclees in various 1ntensive supervision
programe. Many of these parolees would have been
reincarcerated 1f 1t were not for the availability of
intensaive supervision. At the same time, you will note
on another chart that our parcole supervision
overcapacity problem is projected to grow to 4,663
clients by the end of the 1991-92 fiscal year. The
final graph in Attachment E depicts the trends and
recommitment data from 1988 through 1990.

Also, in support of the Governor's
initiative to reduce prison crowding, the board
expanded the use of sanctions to control clients who
are having difficulty or have not adhered to the
conditions of parole. As a direct result, the number
of recommitments declined by 15.1 percent i1in calendar
vear 1990, when compared to 1989. An estimated 542
¢lientg were diverted from prison as a result of this

anitiative for calendar year 1990, savaing the
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Commonwealth approximately §6,646,000. This 31s based
on the assumption that the recommitment rate for
calendar year 1989 would have been the same as in 1990
had not the ainitiatives been implemented. These
impacts are attributable to deliberate board efforts to
absorb more offenders into community corrections with
appropriate controls for risk while reducing some of
the pressure on institutional populations.

Under current law, Pennsylvania's
quasi-indeterminate sentencing structure provides the
sentencing judge an opportunity for just desserts an
setting the minimum sentence to assure that the
punishment is certain, proportional, and fair. The
pelicy of the board is to interview 1nmates for parole
two months prior to the expiration of the minimum
sentence so that a timely release on parole is
possible. All inmates are not released on parcle at
the minimum sentence, however. The Parole Act requires
the board to consider the potential risk to the
community, the seriocusness of the craime, the continuing
effect of the crime on the victim or the victim's
family, behavior while in prison, history of family
violence, recommendations of the triaal judge, the
distraict attorney, and the superintendent of the

correctional institution, and other relevant
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information. The Parole Board, therefore, has a major
responsibility for risk management in case
decisionmaking to assure that the safety of the public
is not unduly jeopardized.

Considering all of the above, the parole
rate at minimum sentence for calendar year 1989 was
70.4 percent, and for 1990, 75.4 percent. Therefore,
the 2B percent not paroled at the minimum sentence 1n
1990 were considered by the board to present too much
of a risk to the public to be released at that time.
Many of those also were not being recommended for
parcle by the Department of Corrections due to a lack
of program involvement, misconducts, and so forth.
There is absolutely no language in the Parole Act that
requires parole at the minimum sentence.

For some inmates, parole can only be
effective if release is to a well-structured parcle
plan, such as an ainpatient drug or alcohol treatment
program, mental health program, or specialized services
for sex offenders. Some delay 13 frequently occasioned
by the lack of immediate availabilaty of those programs
in the community. Budgec cuibdcks du Lhe State and
local levels will further compound this probhlem. In
other cases, i1nmates may have difficulty in even

securing a residence. This has prompted a new
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initiative that we began in November of 1990 to
increase the number of parole staff within the State
correctional institutions to assist inmates in securing
acceptable parole plans. Although a very new program,
the results are encouraging.

When processing cases for parole
consideration, the board must rely on information
provided by the Department of Corrections. Bevond the
board's control is the preparation and submission of
c¢lassification materials and staff recommendations by
the department before a parcle decision can be made.
When information is not available, for whatever reason,
delays result in the decisionmaking process. At the
State Correctional Institution at Graterford in
December 1990, 181 inmates were on the docket to be
interviewed. However, 102, or 56 percent, of the
inmates could not be interviewed due to the lack of
classification materials and/or parole recommendations
from the department. Our board should not bhe held
accountable for things beyond our control. This all
contributes to the infamous 125 percent of the minimum
senLences we hear abour.

Also beyond the board’'s control are
relatively common situations in which the inmate has

already passed his or her minimum term before even



bwhyte
Rectangle

bwhyte
Rectangle


w N =

[= I & I -

o0 =)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

35
being received at a State correctional institution,
elther because of the application of extended periods
of pretrial custody credit or short minimum sentences
given by judges to insure immediate parole eligibility.
In one recent case, the board was informed of a minimum
sentence date by the department on January 31, 1991.
This i1nmate was actually received by the department on
May 8th of 1990, with a minimum sentence date of
December 10, 1988. This inmate was over two vears past
his parole eligibaility date before the department
notified the board that he was even in the system.

Although the board can have little impact
on those areas beyond 1ts control, we attempt to
process parole cases as promptrly and efficiently as
possible. T have no reason to believe that the board
and the department can't work cooperatively to resolve
these problems given the resources to do so. There 1s
no question that the system is not as efficient as it
should be and that changes are necessary. The
1nefficiency, however, 18 directly related to resource
constraints that cannot keep pace with the rapadly
growlng prison and parole populations.

There are two additional attachments, F
and G, which the board wants to provide for you.

Attachment F 1s an analysis of Pennsylvania's crime
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rate 1ndex as compared to the determinate sentencing
States compiled ain the 1989 publaication of the FBI
Uniformed Craime Reports, and I'd urge to you look
carefully at those because 1t puts Pennsylvanlia 1n very
good stead comparing to those States. Attachment G
offers some alternative sentencing reform strategies
that will increase the parole eligible population.

On behalf of the board, I appreciate the
opportunity to appear before this committee. All board
members are present today and available for any
guesgtions you may have.

Thank you.

CHATRMAN CALTAGIRONE: Thank you, Fred.

Questions?

Lois.

REPRESENTATIVE HAGARTY: Thank you, Mr.
Chairman.

BY REPRESENTATIVE HAGARTY: (Of Mr. Jacobs)

Q. Good morning, Mr. Jacobs.

A. Morning.

Q. I'm -— many of the concerns that I have
heard expressed about the bill from Mr. Blaum, the one
that does concern me and I need to ask some questions
about 1s victim impact. I don’'t think any of us want

to negatively aimpact on victimg in those better rights
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that we have protected over the years. Can you tell me
-~ and Kevin shared with us at the hearing this morning
that there are approximately 4,000 cases in which
victims request to be notified of the parole decasion.
Would you tell me how that process takes place? The
victim actually, I take 1t, appears at the parole
hearing?

A. Let me just Kind of walk through 1t, if I
might.

Q. Okay, thank you.

A. First of all, the law in '86 required
that district attorneys have the responsibility for the
notification to victims of their raights at the time of
sentencing. In order for the DAs to do that, the
Parole Board provides material to each distract
attorney's office which 18 given to victims, and among
those materials is a reply c¢ard enrollang into the
program. So the enrollment figures cumulatively since
the begainning of the program are as of the end of
December 1990, 4,094 people have actually enrolled into

the pregram.

Q. S0 that's cumulataive?
A. That's cumulative.
Q. Four thousand--

A. 4,094, okay?
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Well, actually the beginning of '87 as

when 1t became effectaive.

Q.
A.
Q.
actually--
A.
the fifth.
Q.
A.

Q.

Since 1987.

Yes.

S0 you have

We actually

Okay.

Okay?

four, five years then

have four, we're going into

And how many cases, what percentage of

that is that of your total cases?

A.

Q.

Of the 4,000?7 We have about--

No, how many cases are there, how many

caseg are there, I guess,

institutions?

Because in

sentenced to gState

every one of those you would

be considering parole at some point?

AI

Yeah.

that information.

Q.
ahead.

A.

Okay.

But the law

YT can't answer that.

I don't have

I can ask another witness. Go

then further requires, and it

sets forth certain timeframes that at a certain stage

prior to the minimum sentence the board write a letter
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to the victaim at the last Kknown address again informing
the victim that they have this opportunity and do they
wish to appear personally before the board or a hearing
examiner or do they wish to provide written testimony?
The procese then goes from there--

Q. And before you proceed from there, how
many cases have you received a response to when you've
notified victims?

A. Okay. Now, cumulative numbers, again,
since the beginning of 1987.

Q. Yes.

A. 726 have actually provided wraitten
statements to the board, 438 have asked to be heard in
person by the hoard or a hearing examiner, 388 actually
have been heard by the board or a hearing examiner as
of this time, 222 of the clients that these cases
referenced were actually released on parole and the
board felt that there was no need for special
conditions for those particular ones, 450 were paroled
with special conditions not to associate with or
contact the victim, and 413 were refused parocle.

S0 the parole rate, when you look at
crimes where there were victims 1nvolved and crimes
where there are not victaims involved, the parcle rate

for when there -- overall 1s 75.4 percent, and for when
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there are victimg involved, the parole rate was 61.4
percent. So there's almost a l15-percent difference,
which shows obviocusly that the continuing effect of the
crime does have an impact on the decision.

Q. Well, not to guarrel with you, because
that's not my main point, over the statistics, but my
only concern with your interpretation would be clearly
crimes with viactims are crimes of personal injury and
are of a more serious magnitude. I would expect the
parole rate to be somewhat different for offenders who

have committed violent crimes than non-violent crimes.

A. T agree with you.

Q. I'm mixed up though still on these
numbers.

A. But under the determinate sentencing

proposal, that's not an issue, see. The release
happens.

Q. Well, as you said, determinate and
indeterminate do not exist purely, and neither does
this proposal and certainly the Senate proposal 1s not
purely determinative. It seems to me 1t is our
obligation to determine, and that's why I'm trving to
explore, what we need to know from victims and how we
should consider that. I think it 1s our obligation,

for those of us, and I am a sponsor of this proposal,
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who believe that we better serve victim defendants in
our system through this way to insure though that we
make every precaution to insure that protections are
taken for the public safety, and that's what T'm trying
to explore 18 how, as Representative Piccola said at
the begainning, what we need to know to improve this
bill.

A. Yeah. Judges have always had the abilaity
to take into account victims® issues at the time of
sentencing, and this certainly provides that.

Q. T know that, but I think there's a medium
ground. But let me go back. I need the numbers from
you, if I may still, before we move on to the next
point. You indicated toe me that of the people who have
responded, as T understand it -- wait, the final number
was how many people have actually appeared at a parcle
hearing and testafied? 2227

A, No. 388.

Q. 388 have actually been heard. What was
the 222 number?

A. That was a group of inmates that there
was victim i1nput provided on their cases but they were
paroled and we basically disregarded 1t because it
didn't have any abilaty to deal with the continuing

effect of the crime on the victim.
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Q. And the 415--

A. The 450 were another group that were
paroled that had special condaitions of parole not to
contact the victim and others.

Q. But that number doesn't necessarily
relate then, I take it, to the victaims who responded to
vyou because that's larger—-

A. Well, what I gave you was-—-

Q. --than the response?
A. The 388 1s actual oral testimony.
Q. Okay.

A. What I gave you earlier than that was 726
that provided wratten testimony. 8o you have to look
at that as a total group.

Q. Okay. All raght, then let me ask you,
tell me what type of concerns by the victim -- let me
ask you another guestion.

In every instance you've indicated here
you have, okay, you've told me you've attached special
conditions not to contact the witness. Are there cases
in which yvou denied parole because of victam input?

A. Yes, there are.

Q. And what type of victim input would
compel you to deny parole?

A. Okay. As an example, the 1986 law
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requires us to specifically consider the continuing
effect of the crime on the victim, or the victaim's
family 1n the event that the victim 1s8 deceased or 18 a
child. The continuing effect 1s obviously not able or
the judge can't consider that at that time because he
doean't know that, but in crimes, say, for example, 1in
a rape case, if the victam i1n the case has had to
undergo extensive personal counseling, has had
considerable emotional distress, can't hold down a job,
has medical expenses and so forth, that clearly shows
the continuing effect of the crime on that particular
victim. That very likely might be a case if the victim
18 horrified, 1f the sentence was plea bargained, that
might be a case that we would refuse parole.

Q. My question was, what type of -- let me
ask you another question.

How many cases have yvou refused parole
because of victim input?

A. 413.

Q. That was the sole reason?

A. No. No. There are other reasons, but
victim input was among them. And victim input by law
is confidential, so 1t's not stated as a reason for
refusal.

Q. And did the victaim input relate to
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anything that occurred duraing the period of
1ncarceration?

A. It could have related, yes, to
threatening letters maybe that were written or
telephone calls or the inmate's family stopping by to
see the victim or something. That could happen, ves,
and 1t has.

Q. Because it seems clear to me that we
would want to continue to provide for any behavior
that's occurred during prison to be considered.

A. And that would be considered under this
proposal as 1t could be written as a misconduct and it
could be a reason for petitioning the board to lengthen
the minimum term.

Q. That's correct. $So as I understand, the
only thing then that you think thas bill, as I've heard
how victaim impact is used, the only thang this bill
does not currently provide for is where as a result of
the i1nitial crime, with nothing intervening, the victim
continues to suffer in some way that compels the
defendant to stay in jail, 1s that right?

A. I thank that's a fair assessment.

Q. Because everything else, obviocusly, any
contact between the victam and the defendant the prison

authoraities would be able to cite for misconduct and
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take that into account under this bill.

A. If in fact they were aware of it, ves.

Q. Well, if you're aware of it T take it
they would be aware of 1it.

A. Well, they are now but this proposal
would remove —- 1t takes a lot of the teeth out in
terms of who's responsible for what, and that's what I
was trying to get at in my testimony that that needs to
be clearly delaineated. There's no c¢lear way that
victims even enroll in a pregram here. And clearly now
victim input on is not considered 1in release decisions
li1ke furloughs and in halfway house placements and
things like that.

Q. I don't know whether yvou were here for
the committee meeting this morning.

A. No, I wasn't.

Q. But we did report out a victaim bill which
significantly enhances victim's abilaity to be involved
in that process.

A. No, I wasn't here for that.

Q. Okay, moving to another question. I was
curious, yYou 1indicated that I guess in about 1980, B0
percent of the i1nmates were released at the time of
their minimum sentence and in 1990 1t was probably down

to 70 percent. During those 10 years, what changed
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your release percentages so dramatically from 80
percent to 70 percent?

A. Well, basically what assisted in the
changes was the tenor of the times 1n terms of getting
tough, the tough sentencing guidelines, the mandatory
sentences that superseded guidelines, the clear message
we were getting from both the General Assembly and the
administration that we needed to place greater emphasais
on incapacitation, the issue of victims' raghts
legaislaticn that was passed, all of that played a role
in that.

Q. So you're indicating in fact the 80
percent to the 70 percent was not as a result of
increasing, say, concern about public safety but your
increasing political awareness of the fact that, -- 1t
didn't have anything to do with individual inmates, I
guess 1s what's concerning me, and whether they posed a
ri1sk to the public but what it had to do with was a
political response to the part of the board to the same
things this General Assembly responded to by enhancing
sentences?

A. No, that's not accurate. Clearly, they
are public safety issues, and of course, predictaon of
risk 1s only a part of that. We've, since 1980,

certainly refined our ability to do that in a much more
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satisfactory manner than we could back 1n the early
1980's. We've done continual research for about 14
years and we revise the instrument about every two
years to reflect current research.

Q. Tell us, what does your research show
with regard to your ability to predict behavior by an
inmate when he's released?

A. Well, the latest research that we have
indicates our ability to predict accurately in 69.2
percent of the cases. That's for recidivism, for
committing a new crime. And as I indicated in my
testimony, we evaluate people based upon a risk group
that we place them in. And the people that are low
risk are successful about 80 percent of the time, so
obviously 1f we were 1n a program where we wanted to
systematically reduce the prison population, that's the
group that we should be looking at first before we go
to the high risk group, and the high risk group, our
research shows, fail about 50 percent of the time. So
that certainly throws a red flag up to us if a person
18 i1n that group. It doesn't mean he or she is not
going to make parole because there are a lot of other
factors to consider, but that's a starting point.

Q. What 1s the recidivism rate 1in

Pennsylvania?
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A. It's about 35 percent after three years.

Q. And what 13 1t during the first three
years?

A. Well, the cohort research 18 for a group

that is released and followed for three consecutive
vears. I can give you approxXimates. The fairst vyear,
approximately 12 percent will fail; the second year,
the number jumps to about 24 percent; and the third
year, it jumps to about 35 percent. We stop at three
vears because most of the offenders are off of parole
in three years.

Q. And have you compared that to other
States 1n which the process is what you are callang a
more determinate process as to their recidivism rates?

A. No, I haven't. What I know is that
nationally, a %0-percent failure rate 1s not unheard
of, but everybody seems to define success and failure a
l1ittle bit differently. 1In our State we define failure
as both committing a new crime and a return to
incarceration for technical parole violations. Some
States, for example, don't count technical parole
viclations as failures, some even go to the extent to
say that if the new craime committed 18 less serious
than the original crime committed, 1t's somehow a

success. We don't deal with 1t that way.
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Q. Let me ask you, what 1s the major input
that you receive 1in the parole decision? From whom
does that come with regard to your decision? In other
words, what 1s the most important factor when you
decide whether or not to parole an inmate?

A, Well, there are requirements in the law.
First of all, the sentencing judge and the district
attorney have an opportunity to provide input into that
decision, as does the superintendent of State
correctional institution or the warden of the county
jail. Those are all mandated.

Q. I guess my question 1s, what is the most
important factor? 1Is it prison behavior or is it what

the judge and the DA know back from when the crime was
committed?

A. No, the most important factor 1s the
evaluation of risk and what that person has done while
1ncarcerated to reduce that risk.

Q. And who is best able to know what that
person has done while incarcerated? Is that you or the
Department of Corrections?

A, Well, we rely on the Department of
Corrections to provide that information to us, and they
also provide a recommendation as to whether or not they

think the person should be paroled.
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Q. What percentage of those recommendations
do you follow?
A. A high number. The department recommends
about the same percentage that actually are paroled.
They're not always the same people, but 1t's a very

high correlation.

Q. So the department is currently
recommendang about the same number of people paroled
that you're paroling?

A, Roughly.

Q. So there’'s no reason to believe in terms
of one concern I heard suggested that the department,
if we give them this authority, would be releasing more
people than are currently being released? Is that faair
to say?

A. Well, the bill only provides for one
reason for not paroling, and that is prison
misbehavior. There are a whole lot of other reasons
that the department provides to us now for not
parolang. So, you know, 1t's difficult to answer that
simply. Obviously, the part about misconduct in prison
would remain and T would venture to say to yon that of
the 25 percent that don't make parole, among the listed
reasons for refusal generally 1s wisconduct in prison,

80 concelvably vou could even make the argument under
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239 that 1f the department petitioned the board in all
of thogse cases to extend the parcle rate, the same rate
would be getting released as 1s now. You can play
around with that any way you want.
Q. Okay, thank you.
A. You're welcome.

REPRESENTATIVE HAGARTY: Thank you, Mr.

Chairman.

CHAIRMAN CALTAGIRONE: Representative
Blaum.

REPRESENTATIVE BLAUM: Thank you, Mr.
Chairman.

BY REPRESENTATIVE BLAUM: (Of Mr. Jacobs)

Q. Getting back to the number of crame
victims in the pipeline, I don't know whethetr other
members were aware of this, I was not, that inmates
arrested for craiminal offenses prior to 1986, prior to
the vactim's right to testify beaing enacted, thelr
victims are not notified, are not allowed to testify as
to the continuing effects of the crame on them?

A. Well, they're not registered in the
numbers thav we ' re talking about, the 4,094, but for
crimes, serious violent crimes prior to 1986 we make an
effort to try to find those victims to ask them whether

or not they want to participate, even though the law
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didn’'t requare it at that time.

Q. So as the people convicted prior to 1986
begin to leave the pipeline and people convicted after
1986 begin to enter the system, these numbers of
victims exercising that right to testify can be
expected to grow dramatically?

A. We're growing at about 100 registrants a
month at this point.

Q. Thank you.

I noticed on yocur testimony you mentioned
overcrowding, and T thank that's probably a problem
that we have here 1n connecting the two. The merits of
House Bill 239 eliminating a victim’'s right to input at
the parole decision, eliminating parole decision
completely except for the department where the
Department of Corrections files a petition, and talking
about crowding in the same breath, then I have trouble
doing that and would prefer to keep them separate and
that 1s to deal with the situation in the
Commonwealth's prison without doing much of the radical
changes that are proposed in House B1ll 239. One of
those you mentioned in your testimony when you read and
cite from the Parole Act which requires the board to
consider the potential risk of the community,

seriousness of the crame, continuing effect of the
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crime on the victim and vactam's families, behavior
while 1n prison, history of family violence, comments
from DAs and superintendent of the correctional
institution, and other relevant information. House
Bill 239 asks us to trade all that, asks the people of
Pennsylvania to trade all that, those guarantees, the
requirement of a parole hearing decaision in exchange
for a petition of the Department of Corrections of
which there is no criteria that it be given and no
requirement that it be given at alil.

Again, I assume in the interest of prason
crowding when we see that but we see now that the
Parole Board releases at a 7b-percent rate anyway, T
assume that people want to go higher than that. The
PCCD report on prison overcrowding, which 1s cited by
many experts throughout Pennsylvania, does 1t 1n any
place in that report mention the abolition or changing
the powers of the Pennsylvania Parcle Board over the
Department of Corrections eliminating the parole
decision as a way of addressing, as a reasonable way of
addressing overcrowdaing in Pennsylvania's prison
system?

A, No, 1t doesn't. 1In fact, none of the
studies since 1982 have recognized that, including the

Legislative Budget and Finance review of our agency for
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sunset in 1985 and '86.

Q. In your Attachment B, whaich you list for
us the handful of States that have gone to this type of
sentencing, T don't see any States that have adopted
this system after 1987, although somewhere else I've
noticed that Delaware may have done it as recently as
last year?

A. Delaware 18 recent and Kansas 18 on the
verge, at least they are havaing the same discussions
that we are having.

Q. This does not represent to me any Kind of
stampede among the 50 States to this kind of sentencing
and again leads me to question whether or not it's an
the best interest of public safety for the people of
Pennsylvania.

A. I think 1t's been misinterpreted as being
a trend and I would call to your attention the
information on the c¢rime index rates. The FBI Unaform
Crime Reports when we're talking about that and if you
just take a quick loock at, let's see if T can find 1t
here, F, Attachment F. There's a cover sheet on that.
Let me just read into the record.

Pennsylvania 1s the faifth highest State
in terms of population, however ranks 50th lowest 1in

rate of craime per 100,000 inhabitants. Pennsylvania's
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crime index rate for 100,000 is lower than any of the
determinate sentencing States. Pennsylvania has a
lower rate of violent crime than all determinate
sentencing States, with the exception of Maine and
Minnesota. Five of the determinate sentencing States -
Florida, Arizona, California, New Mexico, and
Washington - are among the seven highest in rate of
crime per 100,000 inhabitants.

Now, I don't know what you do with that
kind of information other thanm realize 1t's there and
1t obvaiously has something to do with the sentencing
systems 1n those States.

REPRESENTATIVE BLAUM: Thank you, Mr.
Chairman.

CHATRMAN CALTAGIRONE: Chief Counsel
Andraing.

BY MR. ANDRING: {0Of Mr. Jacobs)

Q. Just one or two guestions. Inaitially
here I must say I'm somewhat confused by a number of
the letters that you've aincluded as that vou received
from persons opposing House Bill 239, and just flipping
through them I note the letter from the Department of
Justice, from Allen Breed, from the State of
Connectacut, from the parolaing authorities, all state

that determinate sentencing laws, or by implication
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House B111 239, are bad pieces of legislation because
they result in increases in the prison population. Is
it your understanding that House Bill 239 will result
in an increase 1n the State prison popnlation?

A. And then I believe that as people are
mandatorily released and there are horrendous crimes
being committed, the legislature responds with more
mandatory sentences that supersede sentencing
guidelines and that judges take the bull by the horns
and give much longer minimums because they can do that
now. They will give consecutive rather than concurrent
sentences, and T believe the end result will be a vast
increase in overcrowding, not a decrease.

Q. You're saying that you envision
legislation occurring in the future that will increase
State prison population but in fact you do not envision
House Bill 239 increasing the State prison population?

A. No, I think House B1ll 239 alone will do
it also because of the ability for judges to give
longer minimum terms. What we know now from the
Sentencing Commission outside of the mandatory minimums
that the leglslature prescribes, about 14 percent of
all the other sentences get the maximum that the law
w1ll provide for, and in most of those cases judges and

DAs, many write to us and say, 1f the law would have
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allowed more we'd have given more. We want this guy to
do every day that he can do in jail. &And I believe
that 1f that is the attitude of the judges and the
prosecutors, that they will in fact give longer minimum
terms because they now can do that.

Q. Well, then, I am even more confused
because on one hand you're saying their bill would be
bad because 1t would result in criminals being released
avtomatically or semi-automatic at the expiration of
their minimum and you thaink they should be kept in
priscn longer in many instances, yet on the other hand
you think it's going to be bad because judges will make
sure that they be kept in prison longer. I mean,
something 1s missing in your argument.

A. If judges did not change their practice,
everything were even, if judges didn't change their
practice, my belief 18 that more people will be coming
out of jai1l earlier than they do now, whether you want
to place a value judgment, so that is what do you. If
the restriction in judges do in fact give more longer
minamum sentences, that can certainly hold people
accourtable for the crimes that they committed to a
greater degree than now, but at the same time 1t also
provides for a shorter parole supervision period once

the person 1s released.
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For example, on a statutory maximum of 10
years now the most the judge c¢an give i1s 5 to 10, so 1f
the person 1s paroled in 5, you know the person 1is
going to be under supervision for 5 years unless the
Governor commutes a sentence, which he doesn't do. If
the judge gives 8 to 10 in that same case, then you
only have 2 years after that person is released to try
to get the person reintegrated into society and not be
a danger to other people. So while it helps on the
front end, 1t diminishes on the back end.

Q. Well, to go back then to the letters
you've submitted saying that determinate sentencing
policies are bad because they increase prison
populations, and looking at the letters, it would seen
to be that the sgspecific reason these States went to
determinate sentencing was because very few people 1in

those States were receiving State sentenceg in straight

sentencing?
A, I can't answer for the other States.
Q. But that brings us then, I think, full

circle to the fix you're giving to try and represent
that somehow there's a lower crime rate in those States
than in States that don't have determinate sentencing.
I think the fair guestion to ask is the reason these

States went to determinate sentencing was to try to
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ancrease their prison populations because they had some
high c¢rime rates and because they wanted to have more
people locked up?

A. But even after they've done i1t the prison
populations continued to grow and it hasn’'t had any
positive effect on the crime rate. See, yvou know, it's
information is all I'm providing for vyou is
information.

Q. Okay, thank vyou.

REPRESENTATIVE DERMODY: Mr. Chairman, I
just have one guestion.

CHAIRMAN CALTAGIRONE: Yes.
BY REPRESENTATIVE DERMODY: (Of Mr. Jaccbhs)

Q. Mr. Jacobs, a person receilves a sentence
from the sentencing judge of 10 to 20 years, let's say,
for a rape and you get the letters you described from
the DA and judge saying that T would have given them
every day if I would have and would you please give
them every day? And at the time this indivadual is up
for parole, you could consider the DA input and the
judge’s input?

A. It would be part of our decision.

Q. So it may well be that the parole 1s not
granted as that 1s considered, is that right?

A. Well, 1t may or may not. We understand
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the restriction in the law and the judges, what they're
saying they intended to do, okay. We're not going to
resentence that person, we're going to be now concerned
about what is the continuing effect of the victim in
this case and what has the person done while
incarcerated to try to reduce his or her risk to the
public and what is the recommendation of the Department
of Corrections in this case. So there are a lot of
other factors. It doesn't mean it's not a quid pro
quo, because a judge writes a letter a person dgets a
longer time.

Q. It happens?

A. It happens.

Q. So while we'll give the judge the
opportunity to give that extra time should he want to
do that not leave it up to the boarad?

A. Yes, 1t would, clearly.

Q. And yvou gilve him extra time, he or she 1is
still denied that opportunity on the street that you
say they would not be under supervision?

A. Yes, that would be a year less that the
person would be on parole. That's right.

Q. Now, you mentioned that you recommend
about 75 percent, at this point, of inmates be paroled,

correct?
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A. That is correct.

Q. And you received recommendation letters
from the department at this point to about 57 percent,
1s that right?

A. Somewhere in that area, vyes.

Q. And most of the reasons where they
wouldn't recommend were conduct withain the institution?

A. Some of the reasons are that, some of the
reasons are program reasons that the person hasn't
completed, for example, a sex offender program or
whatever.

Q. Because I believe you mentioned with 239
that you would now be able to consider those other
reasons?

A. That's right.

Q. And what are the other reasons?

A. Well, they are basically program reasons.
The department, when they classify a person and place
the person i1n an institution, provide what they call a
proscriptive program practice. These are things that
the 1nmate 1s told that he ought to consider to try to
better himself while he's serving time. What we do is
we look at what have you done 1n this regard, okay?

And the department's recommendation 15 normally based

on the compliance or lack of compliance with that as
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well as the conduct 1n the institution.

Q. Can you classify as to percentages how
much of those instances where the department did not
recommend parole with relation to conduct?

A. It varies by instaitution, but overall I
would say probably misconduct are probably 65, 70
percent of the time, and 30 to 35 percent of the tame
they are program reasons. But normally 1t's a
combination of the two. See, what happens, what a
person gets a misconduct are, for example, frequently
they get removed from a program so they have to work
their way back ainto that status, too.

Q. Now, this bill doesn't eliminate the
programs elither, does 1t?

A. No, 1t doesn’'t.

Q. Okay, thank you.

CHAIRMAN CALTAGIRONE: Representataive
Josephs.

REPRESENTATIVE JOSEPHS: Thank you, Mr,
Chairman.
BY REPRESENTATIVE JOSEPHS: (Of Mr. Jacobs)

Q. Good morning. Good afternoon.

A. Good afternocon.

Q. T was 1nterested in some of the figures

on page 20, starting on page 20 where you talk about
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parole rate for a minimum sentence in 1989 and 1990.
With respect to 1990, about 25 percent of people were
not paroled. What number does that represent? Can you
tell me?

A. About roughly 1,800 people.

Q. Okay.
A. These are at the minimum sentence.
Q. Um-hum. And of those 1,800, can you tell

us how many were held longer because they were
congidered too much of a risk?

A. All of them.

Q. Well, okay, but you mentioned a whole --
I understand that as an over-arching--

A. Yeah, it all evaluates 1nto risk, ves.

Q. Okay. Then what percentage, perhaps,
were denied or what number denied parole because of
lack of program involvement primarily?

A. Probably 30 to 35 percent.

Q. Ag you've said 1n your answer to the
other gquestion.

A. Yeah.

Q. What percentage do you think because of
lack of community resources or a lack of someplace to
put even for them to live an the community?

A. No one would be refused for that. They
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generally are placed in what we call a continued status
until we can try to develop the community resource to
get them released. So they wouldn‘t be refused for

lack of a place to live or lack of a job or anything

like that.

Q. But they might be held over their
minimum?

A. It does happen 1n many casges particularly

wlith mentally ill people that are not committable under
mental health statutes, they are very difficult to
place in the community, and it takes a very sincere
effort among a whole host of staff in order to provide
those opportunities. And those people tend to violate
much more frequently because they are more unstable in
the community. So we try to provide as much structure
in release situations as we can, and many of those
people have been through every community program
before, they are remembered, they won't take them back
again, family won't touch them, and they're very
difficult people.

Q. Can you tell us what percentage of people
might be held over or what number because of these
kinds of reasons?

A I thank currently we have about 300

people 1n the system that we're working on very highly
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structured parole plans for that are being held beyond
their minimum for that purpose.

Q. Is there an average time that you could
tell us that they are being held beyond their minimum?

A. Gee, 1t varies. It could be several
months to over a year. It varies. 1It's the 1ndividual
circumstances.

Q. I understand the problems involved in all
of this. 1It's always the case of the people who need
the resources the most are the hardest to find it for.

A. Yeah. I mentioned last November we added
staff to the State correctional institutions to help
work specifically with this difficult population and
that was as a result of a joinc initiative that the
department and the board submitted to the Governor and
we got some funding for. Well, actually we'll get
funding if you provide supplemental funding for us thas
vear to get through it.

0. Then you talked about people who are held
beyond their minimum because of delays on the part of
the Department of Corrections.

A. There are people that when they arraive 1h
the system are already past their minimum sentences.
The department normally classifies those people, which

takes a period of taime, and then notifies them we
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should list them for interview. We receive that
information gystematically from the department 1n terms
of here's the inmate, here's the sentencing structure,
and you've got to start doing your job now.

Q. I think T understand that. How many
people do vou thaink i1n 1990 were invoelved in that?

A. Well, that's difficult to surmise. T
would think that there are probably several hundred at
least, and they're generally in the west and the east,
in Pittsburgh and in the Philadelphia areas.
Particularly, to give you an example of something
that's occurred in Pittsburgh. Up until several years
ago, the facility at Mercer was available to counties
to sentence on county sentences to Mercer as a regional
correctional facilaty, and the State then made 1t a
State correctional i1nstitution, so county sentenced
people could no longer go there. What's happened in
the western part of the State is many counties who
normally would have given a county sentence and XkKept a
person close to home or put them at Mercer are now
giving a State sentence and sending them to Western.
50 you've got a lot of cne- to two-year sentences, for
example, for DUI in the State Correctional Institution
at Pittsburgh, and by the time we see them they are

three or four months past their mainimum sentence
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because of 1ssues like pretrial, custody credit, and so
forth. And I believe with the counties beilng as
crowded as they are, the pattern will containue to give
more State sentences and fewer county sentences as a
way for judges to control their local jails, so when
the judge would normally give 11 1/2 to 23 months, he's
going to give a vear to 2 or a year to 3 or something
like that.

Q. A lack of local resources which distorts
the system?

A. I think so.

Q. Other delays on the Department of
Corrections, submission of classification materials,
staff recommendations, those kinds of things, how many
people do you think are held over--

A. Well, we're trying to get a handle on
that now. The Commissioner and I have discussed this
on several occasions and we've each assigned staff to
work cooperatively to visat the institutions and see
just where the delays are and what we can do about
them, so I'm hopeful we can speed that process
somewhat.

Q. S0 whatever number, you're hoping it's
going to be reduced shortly?

A. Yes.
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REPRESENTATIVE JOSEPHS: Thank you, Mr.
Chairman. Thank you.

MR. JACOBS: You're welcome.

CHAIRMAN CALTAGIRONE: Counsel Woolley.

MS. WOOLLEY: This 18 just a point of
clarafication, Fred, with regard to your serious
concern about the impact of the minimum/maximum
repealer. Representative Piccola and the other
sponsors of the legislation envision that occurrang
within the context of the sentencing guidelines so that
we wi1ll see an aggravated range of sentences for
violent offenses for the type of rape victim that you
were describing and the serious aimpact upon that
woman's life and the trauma that she will suffer for
very long periods of taime. To address that issue but
within the context of sentencing guidelines, I think
we've got 88 percent compliance with the sentencing
guidelines right now, and John Kramer can speak to this
issue more specifically so we don't perceive this
random or reckless abuse of the min/max repealer by our
judicaary.

MR. JACOBS: Yeah, I understand the
argument.

CHAIRMAN CALTAGIRONE: Representative

McNally.
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REPRESENTATIVE McNALLY: Thank you.
BY REPRESENTATIVE McNALLY: (Of Mr. Jacobs)

Q. Mr. Jacobs, I wonder af just for my own
edification 1f you could describe or give a thumbnail
sketch of how the parole decisionmaking process works,
and specifically in the bill in Chapter 3 1t talks
about the proposed legislation would establish panels
of two persons that they would, I guess, have some sort
of a hearing, make a decision on prohibiting parole,
and 1f they disagree then there would be a three-membher
panel. Is that basically the process that's used now?

A. Yeah, that's pretty much carryover
language from the current statute, although that only
deals with lengthening the minimum sentence 1n the
proposed bill. The law requires that a panel of two
must make a decision in terms of parole or not to
parole. In the event that there is a disagreement, a
third panel member currently under the law can be a
tie-breaker. oOn the revocation process, however, a
person is entitled tc be heard by the decisionmakers,
which 1s actually a panel of two. In the event that
they do not agree, then the chairman would impanel
another group to hear the case, three others who had
not heard 1t first of all, and in that case 1f 1t's not

a definite decision, then all five board members would



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


[=A B & | R - T |

-3

10
13
12
13

14

i6
17
18
19
20
21
22
23
24
25

70
hear :t, and the majority would rule.

Q. Another gquestion. Why have this sort of
two-step process? Why two members on a panel? Why not
three from the very beginning and eliminate that two?

A. Well, prior to 1986, the law required a
majority of the board members to make the decision, and
the board is five pecople, so the majoraty clearly was
three. 1In 1986, because basically of the growing
numbers in the system and the unwillingness of the
legislature to 1ncrease the size of the hoard members,
in 1986 they built in the concept of hearing examiners
s0 that a panel of two could be wmade up of one hearing
examiner and one board member or two board members, but
never two hearing examiners. That was Just a way to
speed up the process to try to keep pace with the
rapidly growing prison population.

Q. Do hearing examiners do anything other
than sgit on these panels with board members?

A. That's their primary responsibility.

Their secondary responsibility is to hear victim input

testimony.

Q. Would they hear that testimony alone orvr
with--

A. Normally alone and they would make a

record of 1t, the record i1s then reviewed by the victim
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to see whether 1t accurately represents the concerns
they brought to the board, and then 1t's provided back
to the hearing examiner who submits it to the beard for
decision.

Q. Okay. Another guestion I have, TI'm not
certain as to how thig bill changes current practice.
Under Section 501 it says that the board shall have
exclusive power to prohibit parole of an offender, et
cetera, and not only a person in a State correctional
institution but also in a county prison or county 3jail,
and 1t was always my 1mpression that the offenders ain
county jails were put there because the judges, you
know, this tends to be maybe a special population, not
a very serious offender, and they just wanted to be
able to have greater supervisory power over these
particular offenders, that's why they were sent to
jails. Does this represent some change in that
practice, or am I mistaken?

A. No, that really retains that.

Q. Okay. And I also wanted to ask abont ain
Section 505(b), there's a provision on evidence that
may be submitted, and it seems rather open-ended that
board members can "act on reports submitted to them by
their agents and employees, together with any pertinent

and adequate information furnished to them by fellow



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


b

e W N

-~ o

[+ -]

72
members of the board or by others,” and "others" 18 not
defineqd.

A. Um-hum.

Q. I mean, cah you just sort of, if I talk
to you in the hall, can you use that as evidence to
decide a case?

A. Well, under this proposal I suppose you
might be able to do that, hopefully that wouldn’'t
occur, but what I suggested as an amendment in my
testimony was that this whole issue of evidence at
these proceedings where you're talking about
lengthening the prison sentence really constitutes the
liberty interest and really sets up a whole new due
process area where probably the inmates would be
represented by attorneys and the whole due process
proceedings consistent with the Unated States Supreme
Court and Pennsylvania Supreme Court rulings would
prevail. I don't think this would stand the muster of
a court test.

Q. Okay. The last guestion I have i1is that,
I sort of jumped ahead to one of the other, I guess
either Mr. Kramer or someone else’'s testimony, and 1
guess it was Mr. Kramer who will say that this 1s
truth-in-sentencing and that there is, you Kknow, thas

b111 would add greater certainty to the sentencing
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process and that the judge ought to provide the minimum
sentence and that we should sort of, that we should
establish a determinate sentencing structure. And, you
know, this is sort of an obvious guestion, or maybe the
answer is obvious, but, yvou know, the system of
corrections we have, I assume it does make a difference
in a particular individual offender's future behavior.
I assume that it Adoesg deter at least gome people from
committing additional offenses after they’'re released.
Is that right?

A, I hope s8¢, yes.

Q. Would you agree with Mr. Kramer's
statement that it's -- I think he will say that 1it's
pretty difficult to predict when a persocn is in jaail
whether they're going to be a recidivast or not. T
mean, you c¢an take broad groups and determine
percentage recidivaism rates, but speaking of
individuaals, it can be pretty dafficult?

A. It's very difficult for individuals but
1t's not difficult for risk groups. And my contention
18 that if we are going to reduce the prison
population, we oughct to do 1t by reducing the lowest
risk group, those people that we can identaify, that we
know are going to be successful 80 percent of the time.

Even allowing the high risk group in there that we know



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


e

e T R ¢ I N .V

74
are goang to violate 50 percent of the time. So we can
accurately predict for group behavior, but that's not
where this decision stops. This decasion then looks at
what has this person done in the prison, what 1s the
evaluation that the Department of Corrections places
upon their behavior, and so forth, what kind of
structured parole plan does the person have to go to,
and what kind of, you know, through a c¢linical
interviewing process you've got to make a final
Judgment.

Now, I would argue alsco that the
sentencing system, when we hear that 88 percent
compliance rate by judges to sentencing guidelines 1s
significantly haigh, and thac provides a point of
determinancy right there, and when you look at our
research in terms of our compliance with our parole
release guidelines at about 80 percent, that's a pretty
haigh rate of determinancy also. 8o we have a hybraid
system. We have determinancy. Judges can give just
deaserts and proportionalaty and all of that in setting
the minimum sentence, but 1t doesn't guarantee that the
person 1s going to be released at the minaimum, a1t only
provides the opportunity for that. And some of the
things that I've read i1n the newspapers recently would

suggest that the prosecutor, that the viectim, that the
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judge, everybody in the process when there's a sentence
given expects the person to be released at minimum.
That Just isn't factual.

Q. One final question. Gaiven the fact that
there is some, that you can make some judgments based
on risk groups, that an individual belongs in a
particular rask group, 3s it possible for a judge or a
prosecutor or any other person at the time of
sentencing to determine whether this person who has
just been convicted is a member of the risk groups that

you've determined through your research or through

experience?
A. Yes, 1t is possible.
Q. Okay. And so perhaps, but they wouldn't

have the experience of looking at their prison record

in addition to--

A. That's the piece that would be missing,
yes.

Q. Okay.

A. And also the continuing effect of the

crime on the victim. That piece would be missing also.
Q. Okay. Thank you.
A. Um-hum.
CHAIRMAN CALTAGIRONE: Representataive

Gerlach.
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REPRESENTATIVE GERLACH: Yes, thank you,
Mr. Chairman,
BY REPRESENTATIVE GERLACH: {0f Mxy. Jacobs)

Q. A few questions, 1f I can, Mr. Jacobs.

First, so I'm clear as to what your
testimony has been this morning and into this
afternoon, with regard to Section 505, grounds for
which a parcle may not be granted, is it your opinion
that victim input should remain as a possible grounds
for denying parole as it is now presently?

Al Absolutely.

Q. TIf you have the bill in front of you,
704, Sectaion 704, which talks about drug testing and
screening. 7Ts 1t currently the situation in
Pennsylvania that an inmate who's been found to have
taken drugs while incarcerated, 1s that a violation of
rules and regulations of the corrections facility?

A. Yes, 1t is.

Q. Is that a grounds in and of 1tself to be
denied parole at the time of the parole hearing?

A. In fact, 1t's mandatory under the law now
that 1f a person tests positive for drugs within seven
days of the projected day of release, the law requires
that the person not be paroled.

Q. Okay. If a person had been in prison
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for, say, 5 years or 10 vears before that one week
before the parole release and had had a constant
history of drug usage, 1s that a grounds for denying
parole, even though that person 1s clean and drug-free
for that last 7 days?

A. Well, about 70 percent of the people have
a serious substance abuse problem. $So basically for
that group we're looking at whether or not through that
period of time they're continuing to use drugs even
though they're in prison. Let's assume they're not.
Let's assume they're clean seven days prior to release.
If we believe that we can work out the appropriate
community resource to deal with that drug or alcohol
problem 1n the community, we're not going to hold the
person in jail because they didn't do anything there.
Now, if they continue to use drugs while they're 1n the
institution and they don't get involved in any
treatment programs that might be available to them,
that's another story.

Q. Of those involved in the treatment
programs while they're in prison, what's the success
rate of those i1nmates 1n geviing off drugs while
they're 1n the program? Jf you have any statistics?

A. I don't really have any statistics on

that. Jt's more of a philosophical thing that we
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believe that 1f they've taken that step tc get involved
in some treatment, regardless of their motaivaticn for
it, they've at least shown some interest in trying to
get off of drugs or what have you. Some motivation.
Drug use is very recidivistic. A lot of people, even
with the seven-day testing procedure that's currently
under law, the first day they hit the street they're
hot. And, you know, we test them the first day they
hit our office and they're hot when they come out of
the 1nstitution because they know when the test 1s
going to be given in the institution and they can gear
their drug use around that. They're not real dumb.

Q. Are there any examples ¢of random drug

testing duraing incarceration?

A. Yes, there are.

Q. What's the rate of peositive findings 1in
that?

A. You'll have to ask the Commissioner that.

I'm not sure. But normally that's for people who have
outside clearance, go on pre-release programs,
furloughs, and things like that. It's usually built
around that, unless there's actually a suspicion of
drug use in the institution, they find paraphernalia in
the cell or find drugs in the cell or something like

that.
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Q. Do you know if there's any correlation,
oY can you give us an opinion as to whether there would
be any correlation between institutang a
population-wide random drug testing process for the
correctional facilities, and then in passing those
random drug teats, that being a condition for being
eligible for parole?

A. Would you please run that by me again?
I'm not sure I picked up--

Q. As I understand your answer to my
previous gquestion, random drug testing may not be
something that's applicable to the prison population in
general but may be centering around certain release
kind of actaivities, is that right?

A. Yeah. That's correct.

Q. In expanding that then random drug
testing, makaing it applicable to any inmate within a
correctional facility at any given time, and then
passing in the random drug test at any particular taime
as being a condition to be eligible for parole later on
when that person is supposedly to come up for parole,
what would be your thought about that?

A. I think that would be a positive move.

It certainly would show us, based on random testing,

that the people aren't playing games with the test,



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


b I = IS . B - N N

=}

w

80
unless they could figure out what the pattern 1s and
what drugs they're testing for and all that kaind of
thing. Marijuana, you know, stays 1n the system for a
long pericd ¢of time and cocaine could be out as early
as four or five hours. So, you know, 1t depends.

Q. Section 904, if I can Just quickly turn
your attention to that. Subsection (a) talks about an
offender complying with work assignments.

A. Excuse me, 904, did you say?

Q. 901. I'm sorry. 901, subsectaion (a}.

A. Okay.

Q. Talks about an offender complying with
work assignments as determined by the department. Can
you give me some just general information as to what
work assignments are and whether or not those work
agssignments are regquired of any offender that's
incarcerated in that facility?

A. Well, it's my understanding that there
are a number of offenders 1n the State system that are
not assgigned work responsibilities because of the
numbers involved and the lack of assignments, I guess,
that are available, but work assignments could be
anywhere from what is commonly referred to as a block
worker, which could be almost anything, to a person who

1s assisting a plumber in the instatution or a
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carpenter or working out on the farm or any of those
kinds of things.

But T think the work assignments, and the
Commissioner could answer this better than I, because
of the population levels 1n the institutions, what 1s
available inside the walls for work assignments is
getting pretty thin at this point. And the same 1s
true, sir, for program involvement, because of the
tremendous population pressures and the numbers of
programs available, the people that want to get in, and
you can ask the Commissioner about waiting lists. 1T
mean, youn might have a waiting list that might be six
or seven months long for a person to get involved 1in a
gpecific program.

Q. What are your thoughts on if under thais
provision somebody who 18 an offender 1s going to get
credait for complying with work assignments and
therefore they could get out sooner than someone who is
not able to have work assignments that wants work
assignments? What are your impressions or thoughts
about what the discriminatory process or practice that
that would set up?

A. Well, I think for both work-related taime,
for work and for earned taime for program involvement,

the i1ssue 19 the same. The population is so high, the



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


Nk W D e

- D

=3

10
11
12
13
14
15
16
17
18
19
20

22
23
24

25

82
opportunity 1s so few that 1t's going to create
tremendous competiticon among i1umates, and the criteria
for entrance into the programs are going to have to be
clearly delineated, and I think that 1t could result 1in
more misconducts in prason as the competation heats up
to earn time off the sentence rather than fewer
misconducts.

REPRESENTATIVE GERLACH: Okay. Thank
you.

CHAIRMAN CALTAGIRONE: Are there any
other questions?

Representative Heckler.

REPRESENTATIVE HECKLER: Thank you Mr.
Chairman.
BY REPRESENTATIVE HECKLER: (Of Mr. Jacobs)

Q. Mr. Jacobs, just to follow up, and I
apologize 1f this has been covered, but there have been
£0 many numbers thrown around that I'm not quite sure I
digested all of them. The statistics generally are
that roughly 25 percent of all of the inmates who come
up now for parole are denied at their first eligibility
of their minimum?

A. That was true for 1990, yves, sir.

Q. Okay. TJTf we take that, those same

inmates, and I don't know 1f the numbers are available,
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and look at them three or four months further, let's
say, or gix months further, what do those numbers look
like?

A. When a person has been refused parole and
been given a date for further review, which would be
down the road somewhere 6 months, 7 months, maybe 9 or
12 or something, and we gave certain expectations for
the person to deliver on, at that point in time the
parole rate for the subsequent release 31s reduced some.
It's usually down around 65 percent, and then for even
subsequent reviews beyond that it tends to get a lattle
lower. Eventually, about 98 percent or 99 percent
actually do get paroled before their sentence 18 up,
but some don*'t. Some don't want to have anything to do
with parole either.

Q. Um~hum. Well, I'm wondering, you
mentioned the situation in which there is a specifac
denial or a specific determination, fixing of a
subsequent review date. Doeg that 25 percent, as
you're representing the statistics, include any
percentage of folks for whom the paperwork 1s just
8t1ll being shuffled?

Al No. No, we don't refuse any of those.

We just put them on a continued status until the

anformation i1s availlable and then we consider them.
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Q. Okay. 8o what does that--
A. The 2% percent represents people who were

actually refused parole.

Q. Okay.

A, The 75 percent relates to people actually
paroled.

Q. Ckay.

A. Then there's this continuved group that

will eventually get into a parcle status.

Q. Okay. Okay.

A. I had mentioned earlier that there are
about 300, to the best of my knowledge, peopie 1n the
system now that we're tryving to develop release plans
for that are very difficult to place people, and that's
been pretty much a number that 1s held for a long time,
300, 400 people in that category.

Q. Okay. T suppose I'm still having a
problem then, how many folks, the 75 percent who are
released then, the 75.4, whatever 1t 18, represent 1n
each case people who have affirmatively applied for
parole, completed all of the paperwork and all of the
review and planned preparation that the board requires
and received an affirmative recommendation from the
board, is that correct?

A. Generally, yvyes. That's correct.
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Q. Okay. So of the remaining
24-point-whatever percent, we have people who simply
haven't gotten -- who have chosen not to apply for
parole at all because they like it where they are, or
for some other reason, or who have not gotten theiar act
together enough to have their paperwork together, or
people who are actively denied parole?

A, That's right.

Q. Okay. So that that 75 and 25 represent
the total population of those reaching the minimum?

A. No. The total population of those that a
final decision has been made on, either to parole or
not to parole. There's that group of what we call
continued cases because of the lack of available parole
plans and thaings like that that will fall into one
category or another eventually. The 75 and the 25
represent 100 percent of those people that there are,
in fact, final decasions on.

Q. Okay. Can you give us any, or are there
figures avallable with regard to the whole population
of people reaching their maximums that would give us
gome 1dea of, you know, how the system really works?

A. You mean how many people actually serve
their maximum term in the prison?

Q. No, what I'm trying to get at i1s we have
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a population, and there's been a lot bandied back and
forth about this 18 really about pushing people out of
prison, this 1s really about enabling judges to have
greater control.

A. Yeah.

Q. In those broad terms, what we're
interested 1n, if we're trying to evaluate these
proposals and what happens now 1s taking all of the
prisoners who reach their maximum and on any given day
or in any given statistic -- or their minimum, I'm
sorry, the minimum in any given statistical period,
what happens to them under the present system? I had
been assuming, until I started asking guestions, that
when we were talking about 75 to 25, that's what we're
talking about, but now T discover 1t's really the
somewhat smaller number who have actually done
something affirmative to be considered by the board.
Now, maybe that number, they're essentially the same.
That's what I'm tryang to get at.

Q. It's pretty close, but there's always
that group that is in that continued status, and we're
either trying to put a parole plan together for them or
we're awalting victim input testimony or one of those
things.

Q. Okay. Or mayhe the i1nmates, in my
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experience when T was a prosecutor for seven years, one
of the things above all else that gets people into
prison is just irresponsibility. Just an ainability to
accomplish even things that you would think would be
pretty fundamental, lake filling out the proper papers
for parole.

A. Yeah, and that was one of our concerns
under this proposal that when the minimum date comes,
there 18 no requirement that this release plan be
approved by anybody prior to the release, and what 1t
meang is when that day comes, the person goes out and
then it's up to the parole supervision staff in the
community to try to locate this person to put them
under supervision. So unless you require that the plan
is approved before release, the inmate really has no
incentive to develop a plan.

Q. Well, T'm sure if that is, in fact, a
shortcoming of the bill, it can be remedied.

A. T don't think that's intended, but 1f you
read the language strictly, T thank it could be
interpreted that way.

Q. Okay. Would 1t be possible for vyou or
your staff to -- and maybe this 1s more in the province
of corrections, if so, just tell me -- to get numbers

that would reflect--
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A. lLet me ask my resource perscn a second,
1if I might. Okay?
Jim, can you respond to that? This is
Jim Alibrio, our Director of Management Information.
MR. ALIBRIO: We're currently undertaking
a study to look at the total population the way yocu've
descraibed. The population that's being talked about
here 1s the 1nterviewed population, and of those
interviewed, s0 many are paroled and so many aren't
parcled. There’'s a population that Fred has already
described in his testimony that doesn't even get to the
board's attention. The information isn't made
available to the board. Those cases are 1in
administrative backlog, for lack of a better
descriptor, and until that information gets to the
board, they're not even aware of them. Those cases
we're now looking at. We have three months we're
looking at last year and we're tracking cases, all
identi1fiable cases in terms of their mandate to see
what happens to them. That information is expected
withan the next two weeks.
REPRESENTATIVE HECKLER: Thank you.
MR. JACOBS: Could we provide 1t to the
committee at that time, sir?

CHATRMAN CALTAGIRONE: Certainly.
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MR. JACOBS: Okay.

CHAIRMAN CALTAGIRONE: We would
appreclate it.

Are there any other questions from any of
the members?

{No response.)

CHAIRMAN CALTAGIRONE: We do have
additional testimony that I would like to submit for
the record then that has come in, and if there 1s any
additional testimony later this afternoon that people
want to submit, we certainly would accept at.

At this time I'd 1li1Kke to call a recess
for lunch and we'll convene back here again at 1:30.

{Whereupon, the proceedings were recessed
at 1:00 p.m., and were resumed at 1:45 p.m.)

CHAIRMAN CALTAGIRONE: John, if you would
like to introduce yourself and get started.

MR. KRAMER: Okay. Mr. Chairman, members
of the House Judiciary Committee, on behalf of the
Pennsylvania Commission on Sentencing, thank you for
the opportunity to testify on House Bill 239.

Now, some of my testimony has already
been given by a Representative in the earlier session.
I'1ll skaip over that part a little bat.

This 15, T think, and the commlssion
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believes, one of the most important pieces of criminal
Justice legislation proposed in the last decade. We
strongly support this legislation because 1t wall
increase the quality of justice 1n the State and it
w1ll provide the State with the ability to coordanate
correctional resources wlith sentencing decisions. The
commission's endorsement of this legislation complies
with 1ts mandate, and I quote, "To make recommendations
to the General Assembly concerning modifications or
enactment of sentencing and correctional statutes which
the commigsion finds to be necessary and advisable to
carry out an effective, humane, and rational sentencing
prolicy."” We believe that this legislation 1s advisable
for a more rational and humane system of Justice 1n
this Commonwealth.

Before commenting on House B11ll 239, 1t
might be helpful to clarify for those of you unfamiliar
with the commission what the Commission on Sentencing
15 and i1ts functions. The commission i1s an agency of
the General Assembly with a membership that 1ncludes
two State Representatives, two are on the House
Judiciary Committee, two State Senators, four )Judges,
and three qubernatorial appointments. The
gubernatorial appointments, one must be a district

attorney, one must be a defense attorney, and one must
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be a law professor or a craminologist.

The commission 1s mandated to write
sentencing guidelines for all misdemeanors and
felonies. These guidelines must be considered by the
court in sentencing, and if the court departs from the
guidelines, it must provide wratten justification for
this departure. Any sentence may be appealed by the
district attorney or by the defense. The guidelines
have been enforced since 1982. As T will aindicate
later, the guidelines have been one of the factors that
have increased the severity of the sentences and
obviously have exacerbated some of the overcrowding.

Over the past 15 years, many States have
reformed their sentencing structures. Many of the
efforts have been 1ll-conceived and poorly implemented.
Perhaps the worst examples are the sentencing reforms
in Maine and Connecticut where they not only abolished
parole release decisionmaking, but the supervigion
function of parole as well. These States also fajl to
provide a comprehensive gystem of sentencing guidelines
to provide direction for the judge.

The legislation proposed in House Bill
239, however, builds on the successful reforms
inplemented 1n Minnesota and Washington. These State

reform efforts were successful because they carefully
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crafted legaslation to unafy the system of justice, to
provide for equity and certainty, and to conserve
correctional resources. These States have improved the
quality of justice while conserving the financial
resources of the State.

A sentencing system must perform several
functions. Primarily, 1t must be honest. To be
honest, i1t must clearly tell the community, the victim,
and the offender what the sentence will be and what a
sentence given Will be in terms of a sentence sevrved.
This 1s truth-in-sentencing. This bill provides for
truth-in-sentencing by establishing a presumed release
dated sentencing and setting forth the opportunity for
the offender to be rewarded for work and program
participation.

We believe that truth-in-sentencing 1s
the key to an effective, accountable, and fair
sentencing system. Currently, the system rests on
uncertainty and ambiguity. The public, the judge, the
victim, the offender, and the legislature are all
uncertain as to what a State prison sentence means, and
by the way, over 10 years of working with the
commission, 1t 3is the ambiaguity on the part of a judge
about what a minimum wmeans and the proportion of

minimum served has been something that has consistently
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reoccurred throughout those 10 years 1n public
discussions with them.

The publac, the judge, the victim, the
offender, and the legislature are all uncertain as to
what a State prison sentence means. This uncertainty
results in confusion and hostility. 1In addition, 1t
encourages offender game playing. For the legislature,
it results in unpredictability as to the corvectional
needs of the State.

Along with being honest, a sentencing
system must also be just. A just system of sentencing
must establish punishments that are commensurate with
the severity of the offense and c¢raminal history of the
defendant. The current system rests on a bifurcated
sentencing system in which the offender 1s sentenced
first by the court and then resentenced by the Parole
Board. We thaink that a system that vests sentencing
respongibility in the judge 18 the best model. The
facts that are needed to ascertain whether a person
should be 1ncarcerated and whether the incarceration
should be to a State institution are the basic facts
that are necessary to determine the length of that
incarceration. The most crucial) pieces of information
necessary to determine the appropriate length of

incarceration are the severity of the current offense
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and the frequency and severity of previous convictions.
These are the major factors used in reaching the
sentencaing guideline recommendations. Needed
additional information is contained in the presentence
report. It 1s clear that the court has available
comprehensive winformation with which to sentence the
offender.

It is important to note that House Bill
239 only deals with the length of incarceration of the
approximately 20 percent of all offenders who receive
State sentences. For the remaining 80 percent, we rely
on the judiciary in consultation with the sentencing
guidelines to determine whether an individual should be
1hcarcerated, and if so, the length of incarcerataion.
This bi1ll extends the authority of the court to cover
the presumed length of State incarceration. 1In effect,
this unifies our sentencing system by locating
sentencing discretion with our elected judiciary. This
maximizes sentencing visibility and accountability.

Moreover, the current sentencing scheme
which generally vests sentencing authority in the judge
with mandated consideration of sentencing guidelines
has worked well. Over the past nine years 1t has
proven effectlve 1n 1ncreasing the rate of

ancarceration -- and by the way, that's gone from about
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38.9 percent ain 1977 to 57 percent today ~- and for
violent offenders the length of incarceration, and 1
refer to you a (Crime and Delinguency article which
staff wrote 1n 1985. With 85 percent conformity to the
guidelines and the requirement that the court justafy
in writing any departures from the guidelines, we have
the groundwork for the comprehensive sentencang policy
proposed in this legislation. House Bill 239 will
expand the successful policy by giving the judiciary
the authority to give minimum sentences that are
greater than are allowed by current law and by giving
the judge the authority to set the presumed release
date. This bill preserves the one concern not able to
be addressed at sentencing, and that is for the
exceptional case in which the offender's institutional
conduct justifies that the Department of Correctiocons
request an extension of the minimum.

In ¢losing, let me note that the current
prarole decision rests on the ahilaty of the bcoard to
predict future dangercus behavior. Unfortunately, the
ability of the board or any other body to predict
whether any particular individual will commit a future
violent act 1s haghly inaccurate. The techniques that
have been developed over the years have been able to

group i1ndividuals into broad classifications as to
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their relative risk. However, the application of these
ri1sk predictors to i1ndividuals is highly inaccurate.
Moreover, the factors that are the best predictors are
the current offense and the offender’'s prior criminal
record. As previously noted, these are already
systematically considered by the judge at sentencing.
In fact, this is corroborated in a study published an
Law and Society Review in 1982 and coauthored by the
Director of Management Information of the Pennsylvania
Board of Probation and Parcle. This study concluded
that institutaonal behavior and predictions of future
risk and rehabilitation were i1mportant to parcling
decisions. In other words, whether to release or not.
But on follow-up, these predicticns were found to be
virtually unrelated to actual post-release outcomes,
1.e., recidivism. Such conclusions are typical of
other research studying our ability to predict future
c¢riminality. In other words, one can review the
literature and that particular kind of finding recurs
time and time again in terms of the general reviews of
that abality to predaict.

One guestion that may be raised 1s what
will the commission to do 1f this legislation passes?
We are currently in the process of reviewing and

revising the guidelines. The passage of this bill will
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make thlis reassessment even more important. One area
that T anticipate the commission giving careful
attention to 1s sentences for violent offenders. T
expect that the guideline sentences for murder, rape,
involuntary deviate sexual intercourse, spousgal sexual
assault, aggravated indecent assault, robbery, and
other violent offenses would be carefully revised and
the gentences for many of these offenders increased.

It must be remembered that when the
commission wrote the guidelines for these offenses, 1t
was restricted to setting minimums no greater than
one-half the maxiwmum, which for a felony first-degree
is 10 years. Under the most serious situations, I
would expect that the commission will increase the
severity of the guideline recommendations. In fact, a
recent study conducted by the commission indicated that
Pennsylvania's guidelaines tended to be less harsh on
violent offenders than the guidelines in Minnesota and
Washington, and more severe for property offenders. On
this basis alone T would recommend that the commission
review its current recommendations for violent
offenders. In order to conduct such a review, we
request that the effective date of the sentencing
components of the bill provide the commission at least

one yvear to conduct such a review before the act goes
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into effect.
And on behalf of the commission and
myself, thank you for the opportunity to share these
views, and I obviously stand prepared to respond to any

gquestions.

CHATIRMAN CALTAGIRONE: Chrais.
BY REPRESENTATIVE McNALLY: (0f Mr. Kramer)

Q. Mr. Kramer, first let me ask you, 1in
regard to the commission study that you have cited at
the end of your testimouny, why was Pennsylvania
compared to Minnesota and Washaington?

A. Well, the reason, what we did was we took
three guideline States that have had a set of
sentencing guidelines and have been in operation for a
period of time so that we can compare the polacy
decisions of different commissions, and there are many
reasons why you get different policy decisions, but 1f
you take Minnesota and Washington's policy decisions,
they were really draven particularly by iasues of
regource constraints, hy the capacity of the State
correctional system. Their commissions, 1n doing so,
took a fairly -- their concern with the guidelines and
allotment of resources, they tended to focus more on
violent offenses, and they 1uncreased sentences

considerably, and in a sense beyond what we did in
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Pennsylvania in establishing our guidelines. The
reason I took those, though, was because they had been
in effect. The guidelines were wraitten, this study was
done in the mid-'80's, and they at that time were the
two other pramary States that had sentencing guidelines
that had been 1n effect for a period of time.

Q. Okay. Next question. Mr. Andring had
asked Mr. Jacobs about an apparent conflict in
testimony or in different points of his testimony,
specifically saying that the removal of the limitation
of the minimum sentence being one-half of the maximum
sentence would have a tendency to increase prison
populationgs. On the other hand, a trend towards more
determinate type of sentencing would have the effect of
reducing prison populataions. I mean, you admit that in
this 1111, T mean, there 1s sort of a contradictory
philosophy. T mean, those two elements could work at
odds with each other?

A. They're fairly typical. I guess T don't
view them as contradictory, and let me give you my
rationale for that. In the case of, take the Felony
I's, which are the most visible and most violent of the
offenses that we have, other than Murder I or Murder
IT, those are situations 1n which circumstances,

circumstances of the c¢raime, the cruelty to victams, et
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cetera, would clearly warrant, in many cases, a
sentence beyond the current limit of the 10-year
minimum, and so that I think asg part of this particular
bill, once you start unifyving the judicial system and
you want to give them basically the discretion that you
are now vesting with the Parole Board.

Right now, if you envision it, you've got
the Parole Board vested with anything from 10 years to
20. The judge 1s only vested with the authority to
incarcerate, and 1f 1t's a State institution sentence,
to incarcerate to State praison, set a minimum term, and
at that point in time 1t is effectively out of the
court's hands. It then vests with the Parole Board.
That discretion, which currently allows them to review
a case, 18 the discretion that we're really saving in
order to arrive at a fair and appropriate sentence, the
court needs to have to get at those most serious cases.
It may only be 3 or 4 percent of those particular
crimes, but you want to have the authority for the
court to look at the behavior, look at the impact on
the victim, look at the circumstance of the crime, the
prior convictions, et cetera, and allow for an
incarceration past the 10-year limat.

In other words, a 10-year —-- what happens

now 18 you have a 10 to 20 and you have 10 years on
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parole supervision. We, in estaimating the impact of
that, removihng the minimum, and it's very hard to do,
there's a couple of different ways of doing 1t, but let
me say that overall you've got a very small proportion
of people which reach the maximum/minimum possible,
which 18 in a sense we would argue are probably 1n
general the worst-case scenarios, worst kinds of
circumstances of crimes and offenders. And those
particular cases would end up probably increasing State
prison populations by we would increase minimums. We
would probably increase for those somewhere in the
nei1ghborhood of between 800 and a thousand. I mean,
that's a high number. Our estimates really run
probably between 550, I've got them here, between 550
and 850. Because we expect there to be some change. T
would expect this commission, looking at some of those
violent encounters, to increase the guideline
recommendations.

Q. Okay. Then this is really getting to a
question T had for you. The bottom line that I'm
interested 1n is overall, what w1ll be the impact of
this Jlegislation on the rate of growth of
Pennsylvania's prison population?

A. Overall, this bill will decrease the size

of Pennsylvania's c¢riminal correction population



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


W N =

n

~l >

10

12
13
14
15

16

ip2
because you would increase -—- for example, 1f you tocok
the population now that was coming up and looked at the
minimums, and right now they are not reaching the
limits of the law anyway, we would expect that those
sentences would stay basically commensurate with that
particular level. There is not any particular reason
to believe that there 18 going to be a significant
inflation of those numbers. And if we build ain that
increase roughly for the worst-case scenario where the
judge 1s needing to sentence beyond the current laimit,
we would estimate, use for a bench park figure,
something like the neighborhood of 1,000 people. Now,
that takes about 10 years to reach that because vwe're
talking about increases in the length, not the decision
to 1ncarcerate.

On the other hand, what you've got 1s 1f
you look at the current estimate of time served right
now, which we ran last week and really these are
figures prepared by the Correctional Population
Projection Committee, and Phil Renninger 1s the chair
of that committee, you may want to ask haim about at,
but the number that we received late yesterday
afternoon regarding that 1s the current average minimum
1s about 125.7 percent of minimum. In cther words,

about 25.7 percent beyond the minimum was the average
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time served. That occurs for many circumstances, not
just because, as Chairman Jacobs was indicating, not
just because there are issues of parole rejection for
violent c¢rime. A failr amount of it is because of
bureaucratic issues, and that's not just Parole Bocard
bureaucratic issues, it's others, it's the counties
getting the people to the State prison. There are
other issues, but basically we would see those
sentences being telescoped.

When my staff person, Rob Lubits, ran the
data takaing 1989 cases and running them through, not
giving any c¢redit for merit time or earned time,
work-related time, and just saying what would happen 1if
we took those out for 10 yvears in terms of release, we
estimated a reduction of approximately 5,000 offenders
in the State prison population. Those then you would
have an added on of some people getting longer. What
the overall impact is very difficult, and the
Correctional Population Committee has not come up with
a final number and we will try to do so, my best
guesstimate would be that we would be talking in the
neighborhood of about a 3,000 reduction.

Q. Out of a total praison population of how
much?

A. Right now we're approaching 23,000,
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22,000-plus, I think, 1s the number.

Q. Well, et me just say that--

A. Commissioner Lehman can give you that
number, I think.

By the way, the 1mpact assessment, one of
the things I want to make clear, my testimony in
support of the bill 1s not necessarily because it
brings about a reduction in State prison populations.
What I was talking about in my testimony was focusing
on the i1ssues of locaticn of the sentencing decision,
the authority for the decision being vested in the
judge and community and the daistrict attorney where the
sentencing decisions are made. My basic testimony
focuses on the philosophical support for the issue, not
just because 1t's going to reduce State prison
populations.

Q. Well, on this issue of the effect on the
prison population, and the reason T ask you about 1t 1s
that you said that you expect that the commission would
actually aincrease the minimum guidelaines for murder,
rape, involuntary deviate sexual intercourse, sgpousal
sexual assault, aggravated indecent asgssault, robbery
and other violent offenses, and you say they would be
carefully revised and the sentences for many of these

cffenses would be i1ncreased.
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A, Right.

Q. Now, that does not sgseem to me to jive
with the conclusion that the prison population will
decrease, and let me explain to yvou why. I have your
report, your commission's report from 1989-90, and when
I look at the Table 14, TIncarceration Rates and Average
Lengths of Incarceration, when I take the crimes that
you say will have -- would probably have 1ncreased
minimum sentences, they represent, you know, a rough
calculation, about 12 percent of all the sentences that
are giaven out in this particular year.

A. Um~hum.

Q. The other 88 percent are less serious
crimes, some of which would include mandatory
sentences, but of those less serious c¢rames, for
example, theft misdemeanotr, there's 5,000 people
sentenced for a theft misdemeanor in thas year, but
cnly 48 percent were actually sentenced to
incarceration. 8o, T mean, in terms of those minor
crimes' impact on prison population, it's relatively
minor. 8o even 1f we reduce those minimum sentences
for the less serious craimes, they probably overall,
Just taking a cursory 100k at these gtatistics, are not
going to outweigh the impact of the 1ncreased seuntences

for the more serious crimes.
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A. One of the things that was a subtle

comment, but when I say for the most serious
si1tuations, for example right now you if look at, take
robbery as a circumstance, robbery with seriocus bodily
injury, one can, within a commission guideline system,
we can take offenses and identify different
circumstances of that crime to 1dentify the most
heinous of those. Or, for example, robbery, depending
upon the prior convictions. 8o 1t wouldn't be
necessarily one of the things that when I say about
increasing the sentences for those, you're not going to
try to take a hlanket and say, well, we're going to up
the numbers for all] robbery. I mean, it may be for
those who have previous convictions for robbery that
you focus on or it might be an terms of rape and
involuntary deviate sexual 1ntercourse, those with
prior convictions and/or in whach there are
particularly heinous situations.

Cne of the problems with general statute
is that they cover the whole range of behavior within a
clagssification, and a broad scope of behavior, and one
of the things that the commission has done 1in other
offense categories 1s to try to i1dentify more carefully
those. We do burglary, for example. We dastinguish

between whether it's burglary of a home, burglary of a
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non-home kind of structure, whether i1t's occupied or
not. So we try to make distinctions in terms of what
we see is the risk to the victaim, and that's why the
occupation issue is there. 1If somebody 15 there, then
it means that the occupied structure, there is more of
a risk that a person 1s going to be -- a violent act
might occur, and so we see that risk as beaing there and
that's why we have an enhanced sentencing system, 1n a
sense, for those.

So when I say that, we wouldn't be -- T
would not expect to see an increase for 12 percent of
the sentences that are in S8tate prison of those people
for those offenders. I would see some proportion of
them, though, in which we would try to i1dentify more
carefully for the court to give them guidance about
things that we think they ought to consider, for
example, a1n aggravating circumstances. And again, that
won't cover all robbery cases, but it may cover 15 to
20 percent of all robbery cases. So that as we look at
this, and I think that's part of the mandate to the
Sentencing Commission, as you look at those changes,
and what, for example, they did in Minnesota, you
balance those out very carefully by looking at what
you're doing wlith lengths for retail theft, 1f you look

at the gurdelines raght now for retail theft multiple
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convictions, you ¢an get a two- to three-year period of
incarceration.

That probably makes little sense 1in
relationship to some numbers relative to what you're
doing for robbery, so you can —-- there are a
significant proportion of State prison sentences now
which are what we would classify as non-violent
offenders, and I thank it's gettaing at in part what
Chairman Jacobs was talking about is that they may not
be the 80 percent that are low risk, because your
retaill theft offender is probably high risk to
recadivate, but they are probably not likely to
recidivate as a violent offender, so we may have fo
bite the bullet on that kind of risk and look at ways
if we want to preserve that space for the more violent
offender and we want to be resource sensitive, then we
may need to reduce some of those lengths for the
non-violent property kind of offender in order to buy
the space to get tougher with robbery, and that 1s
effectively what commissions do in Minnesota and
Washington. Sentencing commissions, look, 1f you came
to me and said, I want an increase in the sentences for
X kaind of offense, say, okay, we're resource mandated
to be cautious about that, if we do that, we're going

to cause X overcrowding, but we could do it but we
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would have to maybe decrease the likelihood of
incarceration or the length of incarceration for some
other kKinds of offenders. The commission has not
historically taken that kind of tryind to manipulate
space by sentences. That's what's happened in some
other situations. 1In view of the current concerns
about prison overcrowding, I think it's something that
the commission would at least want to Kkeep the
legaslature informed about 1f we're going to i1ncrease
those, this would be the impact.

Q. Now, I think that your estimates are
overly optimistic. When you say that only perhaps 20
to 25 percent of those people sentenced for robbery
would get a longer minimum sentence, T would suspect
that it would be dramatically higher than that. T just
can't believe that a judge 1s going to be able to —- 1
mean, these are very serious crimes. I mean, we're
talking about aggravated assault, homicide, rape,
robbery. You know, right now that one-half of the
maximum guideline or rule I think is an impediment to
longer sentences, and when you remove that impediment,
I think judges are going to take advantage of that.

And I'm not sayaing that would be wrong, but at the same

time I thaink that it's going to have a very substantial

impact in the growth of our prison population.
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A. Well, the way in which we look at that is
we say the assumption there is that the limit of
one-half the max 18 a gate that has not been opened,
historically, and what we do in terms of trying to get
at that assessment 1s look at how many people are
standing at the gate that haven't been able to go
through 1t historically, and right now that's a very
small proportion of the sentences. 8o when we take
those and try to use -- we say that's the gate. The
restriction right now 1s one-half the maximum. How
many people are getting that limit? How many times has
a jJudge gone to that limit?

And we say, let's assume that the judge
getting to that limit now in the future when that
gate's open, what are they goaing to do with those kinds
of offenders? Now, we di1d it a couple of different
ways. You can take, 1f half of those went up to the
statutory maximum, in other words, take Felony I, 1if
half of those people that are now getting 10 to 20 got
20 to 20 1n the future, or if they are getting 5 to 10
under the Felony JI's, and half of those went up te 10
to 10 year sentences, which would be, I think, a pretty
serious 1mpact egstimate, we still, when we did that
using °'87 data, we only came up with 1,114 increase 1in

prison population over 10 years. But that number s
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down because what happened since 1987 was aggravated
assault limits have raised so that, and again, where
they were at the gtatutory limit. S0 our estimates now
are more 1n the neighborhood of the 600 to 700 to 800.

We have tried to make those estimates and
tried to look at that data to see where that's going to
go because that's part of our responsibility, but we
don't see that opening up of that floodgate as causing
-- we think 1t wi1ll have an impact. We thaink there are
people who will get, and I think deservedly so, some
longer minimum sentences than they've had ain the past,
but 1t is not a large, large pool of people that are
currently at that limit, and that's what we think is
the best way of making an estimate of that impact.
Who's at that limit now that we think when that limat
15 freed will all of a sudden go beyond 1it.

CHAIRMAN CALTAGIRONE: Chairman Piccola.

REPRESENTATIVE PICCOLA: Thank you, Mr.
Chairman.

BY REPRESENTATIVE PICCOLA: (Of Dr. Kramer)

Q. John, thank you for your excellent
testimony.

A. You're welcome.

Q. Sort of following up a little bit on what
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REPRESENTATIVE McNALLY: McNally.

REPRESENTATIVE PICCOLA: McNally. I'm
sorry. Thank you. I drew a blank. Mr. McNally.

REPRESENTATIVE BLAUM: A new father, by
the way.

REPRESENTATIVE PICCOLA: A new father.
Congratulations.

REPRESENTATIVE McNALLY: Thank vou.
BY REPRESENTATIVE PICCOLA: {0of Dr. Kramer}

Q. It seems to me that the critics of thas
bill are suggesting that the repeal of the minimum,
half the max, 18 going to result in increased prison
population and sentences that are too long, and then on
the other hand the presumptive release feature 1s going
to result in sentences that are too short. And I don't
think —-- my personal view 18 I don't think they can
have it both ways. I'd like you to comment on that,
and I'd also like to refer you to the Delaware
experience, which I thank is what's going to happen in
Pennsylvania, T really believe it, 1n that, and I think
you've alluded to it, that yvou're really going to have,
you are going to have in a ¢ense both ways because the
serious offenders will be serving longer sentences, and
those less serious will be, because of the bureaucratic

efficienclies eliminated, will he released at a lower
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minimum. Am I on the raght track, in your view?

A. Totally consistent with my view, ves. I
think when I testaified last sprang before the House
Judiciary Committee T made a comment that over the last
three or four years my observation was that there were
areas in the guidelines which were weak in regard to
violent offenses, and as pointed out in part by the
data that looking at other jurisdictions. I also
indicated that I, in good conscience, in view of the
overcrowding situation, was not going to go to the
commission and say, gee, I want you to see this because
T think you've got a problem. I think we have been —-
we may have underestimated the severity of some of
these crimes and we used, of courge, we did 1increase
the severity compared to past practice when we wrote
the guidelines 1n 1982, but T think that looking at
what other States are doing, and there's no right or
wrong number, s¢o that by the way when you're tryving to
say 18 51X yYears right or eight years right, it's very
difficult to say what's a perfectly right number for a
period of incarceration.

But I think that a betiter sentencing
policy than what we currently have, 1t would be a
policy in whaich we 1dentify in the court and identify

through the guideline process for the court situations
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in which the violence 1s particularly horrible, and
that that be reflected in the sentencing process more
than it 3s currently, and that's one reason it's very
important to take that restriction of one-half the
maximum. And then to at the same time look at other
offenses that are probably, and I just was out in the
last couple of weeks and I've had a judge run up and
caught me on Sunday and he said, John, vou've got to do
something about escapes. Escape sentences under the
guldelines are too long. And he went through cases
about why, and this particular judge is not known for
leniency, but indicating what the circumstances were
that made ham feel that we were too severe. Retaal
theft 1s another one which is a very common councern vet
reaches a fairly serious State prison sentence with
multiple convictions. And that's an area that I think
our judgement is, where are we going to be 10 years
from now, and do we want to basically focus our
resources on the violent offender, make sure that
occurs and make sure that occurs in the court at
sentencing with the district attorney and defense
attorney and the probation officer and the victim 1in
that circumstance, or are we going to keep hedging our
bet, placing 1t on some limit of one-half the maximum

and hope that down the road somebody is going to make
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for commensurate appropriate penalties for those
offenders? And T think the better judgment 1s to a
more structured system and one which 1s done in a court
in which 1n this case elected cofficirals,
representatives of the community, are making that
determination.

We, in the guidelines, leave a fair
amount of room to reflect community standards
differences. And if you look at our guidelines
compared to those in some other States, we have ranges
that are wider. One explicit reason that we left those
was so that the judge, 1n looking at the particular
gentence to be sentenced, would have some sense of
general standards but would also be able to tailor that
sentence to the particular concerns of the community.
And that means the victaim and the whole range of 1ssues
involved in sentencing. But that latitude was given
explicitly as part of the guidelines, and of course
they can always depart above those guidelines 1f need
be. But yes, I think in terms of policy, and that's
really why I would advocate this particular form, I
think a1n terms of policy, Pennsylvania has had a little
bit of a hit-or-miss policy over the last 10 years, and
I think this bill begins to consolidate that policy to

focus resources, to focus sentences, and through



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


= N b W N

oo

10
11
12
13
14
15
16

17

24
25

116
guidelines, I believe, focus judges and others on the
appropriate penalties that people should be getting for
crimes. And the legislature, in terms of the
guidelines, the legislature must approve those
guidelines. That's part of the process. We write
guitdelines, we submit them to the House and Senate
judaciary Committees, and of course you have two
members of the House Judiciary Committee on our
commission. Those indaviduals submit that and the
legislature reviews that process and can reject 1t by
concurrent resolution.

Q. Thank you.

A. And oh, vou asked me about Delaware and 7T
didn't say.

Q. Yeah.

a. Delaware 18 a State, I didn't meuntion in

my testaimony about Delaware. Delaware 1s a State which
alsco has, 1n the last couple of years, developed a
commission. In fact, I worked with them in developing
their particular standards. And by the way, it 1s a
very nice system, particularly in the way not that it
gets at the violent offender. It does do that and get
tougher on the violent offender than past practices
held, but probably more than anything else remember, 80

percent of the sentences don't get to State praison, and
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s0 you have to worry about what are the other 80
percent getting, and they have a very nice gystem of
levels of accountabilaty which ties in very nicely to
Senate B1l1l 718, House Bill 251, which this legislature
passed 1n the last session. I think that's a medel
that I would like to see us look at, too, in the next
two to three years.

Q. I thaink that brings me to my only other
question that T have, and that is on the second page of
your testimony, about halfway down, T wasn't quite
clear but T think Y understand what vyou were saying,
it's 1mportant to note that House Bill 236 only deals
with the length of aincarceration of the approximately
20 percent of all offenders who receive State
sentences. Do you not mean that of the 100 percent of
offenders 1n thais State, 20 percent receive State
sentences, 80 percent receive county sentences or some
other--

A. County or probation or something else,
raght.

Q. --0Or probation. So really, in 239 we're
only talking about 20 percent of all offenders in the

Commonwealth?
A. And the point T was suggesting there that

1f you're concerned about issues of input of
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information, et cetera, you have to be concerned about
that in terms of victim input. You've got to cover the
other 80 percent, because if they don't get a minimum
sentence and a maximum sentence of two years or more,
that victim input doesn't ever get to the Parole Board.

REPRESENTATIVE PICCOLA: Thank you, Mr.

Chairman.

CHAIRMAN CALTAGIRONE: Represgsentative
Blaum.

REPRESENTATIVE BLAUM: Thank you, Mr.
Chairman.

BY REPRESENTATIVE BLAUM: (Of Dr. Kramer)
Q. John, the final page of your testaimony
you state that the Sentencing Commission 18 currently

in the process of reviewing and revisaing the

guidelines.
A. Right.
Q. I would assume that that's independent of

this legislation?

A. Absolutely.

Q. And that some of the recommendations
which you make further on down the paragraph, which I
totally agree with, certainly can be adopted without
the radiacal changes that are called for 1n House Bill

239. That is, 1f the efficiencies for less serious
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crimes which Representative Piccola speaks about can be
coupled with higher sentencing guidelines for most
heinous of crimes, we don't need to turn the release of
inmategs over to the Department of Corrections to
accomplish that. We don't need to erase victims'
ability to tegstify as to the parole decision to
accomplish that. We don't need to eliminate the parcle
decision to accomplish that.

My question, after that statement, my
question goes back to your statement of
truth-in-sentencing, that I look at the current system
that we have as being a heck of a lot more truthful
than the system that's called for in House 8111 239.
That if someone is sentenced frem 5 to 10, that that
means 5 to 10. That the person is going to become
eligible for parole 1n 5, and there's a system 1n place
by which that person will be interviewed, reviewed, et
cetera, the victim, assuming there 138 one, will have
some input into that decision, and that that means 5 to
10, that no less than 5 and no more than 10 vears will
that person spend behind bars. What this bill does 1s
makes that 5 to 10 a joke. TIt's not 5 to 10. Unless
the Department of Corrections petitions the Parole
Board, and there's no criteria by which they have to

make that decision, and T have every confidence in
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Commissioner Lehman that he won't do things that I will
disagree with too much, but Joe Lehman 18 not always
going to be our Commissioner of Corrections.

A. That's right.

Q. And you're asking me to vote for law
which some unknown Commissioner of Corrections some
vears down the line is going to have almost total
control just by withholdang petitions to this impotent
Parole Board that this bill creates, withholdang
petitions and releasing inmates. That's what that's
asking me to vote for. That makes the 5 to 10, in my
mind, a joke. It adds on tc that virtual mandatory
release or peossible mandatory release, it adds onto
that an earned time system which 18 going to further
reduce that minimum sentence. And I'm not here arguing
the merits of earned time, but in light of what I just
said, how can you say that the system created in House
Bill 239 1s truth-in-sentencing as opposed to the
system we have?

A. Mayhe -- let me say, my 1interpretation of
your remarks is that it's truth-in-sentencing but
you're not necessarily happy with the fact the person
18 going to be released at the end of that minimum. T
may have--

Q. No. No. No. No.
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A. It's truth in the sense —- I guess my
perspective would be--

Q. My point 1s, my point 1g that the 5 to 10
means nothing, means nothing. If the petition 1s
withheld, and T believe that the goal of thais 1s to
increase that 75 percent release rate, so 1t will be
withheld a heck of a lot more often, in my opinion,
that's what I thaink 1s coming, a heck of a lot more
often than it 1s right now, that the 5 to 10 means
nothing. That that’'s not truthful. That there's a
Commissioner of Corrections somewhere some years down
the line which 18 going to totally control that system,
Plus added onto an earned time system which is even
going to reduce 1t further, so not only in my opinion
does the 5 to 10 not mean anything, but it's even going
to further reduce the minimum.

A. My interpretation, right now we have 5 to
10, the person 1s eligible for release, they serve on
average, and T know this by offense or minimum, that
they serve on average 125.7 percent of the minimum.
Which means on a b-year sentence, 1f we just played
that out, one-forth of that would be another year and a
half or something like that, whatever 1t would be. My
sense, my interpretation of this biaill and the way thas

b311l will operate, and maybe that's where the
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difference 1s, that first and foremost I thaink your
concern about whether i1t's Commissioner Lehman or
others or things you want to build into the safeguards
of this bill to make sure that those things are clear,
the regulations for those are clear and that what is
done is done properly, whether 1t's Commissioner Lehman
or whoever happens to be the next Commissioner of
Corrections, that policy is consistent, and I think
that's a legislative 1ssue. But from my point of view,
what you're saying to the offender at sentencing, and
you're saying to the judge when they give that minimum
gentence, is that the minimum sentence 1s going to be
your presumed release date. And by the way, when I've
been around the State, that's been an assumption on the
part of many dastrict attorneys and many judges that
I've talked to, whenever T've asked what your presumed
release is going to be, the anticipation 18 that the
person serves their minimum, some them even says, well,
they serve half their minimum and get out, which
obviously does not occur, by the way, to calm those
fears.

So my view, and 1t may be semantics, 18
that the minimum sentence will be minus the good time,
earned time, merit time, wage-related time, whatever

you want to call the term, but for program
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partacipation and work in the institution minus that is
going to be a manageable upfront communication to the
offender. And I think that, now, 1f there was a back
door situation in which that release mechanism became
frivolous or ones which I thought were being misused
for whatever reason, then I think in several years I'd
come back and say, I don't like the particular way that
release mechanism is workaing, and I think that things
are inappropriate ain that regard. At thais point in
time, T thaink the bill spells out fairly clearly that
the presumption 1s the minimum, and only an those
exceptional cases, only 1n exceptional cases the
information that comes to light after sentencing,
things that the judge could not know, the Department of
Corrections would be in a situation, because of
particular concerns about an offender, letters to the
victaim or others that may need to be dealt with, those
things~-

Q. Where does 1t say that in the bi111?

A. Well, misconduct, and misconduct ones
could cover threats, and basically that is a threat, as
I would see 1t, if somebody wrote to the victim
threatening the victim. In fact, in California they
Just prosecuted as a new crime for somebody writing to

the victim with threatening letters.
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Q. But there's nothing in the bill that says
that has to be taken into consideration. In the Parole
Act there's a list of things that have to be taken into
consideration when deciding to release. In this bill,
1t doesn't say that. Tt says it can be withheld.
There's no requirement that it has to be withheld.

A. Well, there's no requirement in the
parole baill that it be required. 1It's just something
that they may take i1nto account in making a deciasion
about a release. I don't think my sense would be that
the authority of one versus the other 2s not that
different. Department of Corrections would come up
with criteria about that particular decision and that
particular request about making an extension. That'g a
fairly, and by the way, that's such a rare incident
that one has to be careful about writing statute to
cover only the worst case. I mean, we want to have
gsome latitude 1n corrections to cover that if need be,
but T don't think that's a frequent circumstance. You
c¢an ask Commissioner Lehman about that. My guess would
be that*s a very infrequent circumstance 1n which a
victim receives a threatening letter from an
individual.

80 T would not expect, T think for our

guesgtimate purposes we would probably estimate that
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the Department of Corrections might ask for an
extension in 10 to 15 percent of the cases, and mainly
that would be misconduct kinds of circumstances. But
again, Commissioner Lehman can respond to that much
better than I can.

But I do see that as much more truthful
in terms of both to the judge and to the defendant, to
the victim and others what the presumed, we're
establishing a presumed date of release, and that seems
to me clear at the point of time of sentencing. Which
now we've got 5 to 10 and nocbody -- 1f T asked vyou six
months ago what proportion of minimums were people
serving, I don't think there's anybody in the
Commonwealth that knew. T talked to judges and I
didn't have any that had understandaing of that, I
didn't have understanding from others, and I think
that, to me, tells me that there is an untruthfulness
about expectations almost. To a man when I ask a
judge, what 18 the time served? They would say
minimal.

Q. I thaink there's a difference between
truthfulness and certainty. T don’'t know that people
of Pennsylvania automatically want somebody released at
the end of their manaimum. T thaink people like the i1dea

of knowing that there‘s that lagt screening device
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before an 1nmate 1s released into our communities.
This bill totally does away with that. I guess we just
have a disagreement.

A. Yeah.

REPRESENTATIVE BLAUM: No further
questions.

CHAIRMAN CALTAGIRONE: Representative
Gerlach.
BY REPRESENTATIVE GERLACH: (Of Dr. Kramer)

Q. Mr. Kramer, as T understand the
provaisions, 18 it correct that this will do away with
that one-half rule of minimum sentence to maximum
sentence and allow the sentencing judge to, in fact,
maybe go three-—-quarters to maximum sentence as a
minimum?

A, That's raght.

Q. In cther words, instead of the 5% to 10 do
a7 to 10 or 8 to 107

A. Right.

Q. Is there any information that you would
have that would show that that would, an fact, take
place, the judges would then, after enactment of this
kind of legislation, start becoming more stricter or
more severe 1n the sentences that they give so that

you'll find that that's going to occur? They'll go
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from the 5 to 10 to a 7 to 10 to an 8 to 107?

A. Let me say that first off, this model 1is
not terribly peculiar to other jurisdictions. Most
jurisdictions when they go through this process dc not,
1n a sense, Kkeep the setting of the minimum the
maximum, and one of the probably difficulties with this
b1l1l is when we talk about and use the term "minimum,"”
1t sounds low or 1t sounds like it's not adequate or
at's only a beginning point. Most States when they do
this they abolish the minimum setting time and the
judge sets a number, and that number c¢an only be
reduced by earned time, good time, merit time,
depending upon the State, there are different formulas
for doing that. So that in most cases what happens 1is,
take Maine for example. I did work ain the State of
Maine. Maine had an indeterminate model. The judge
set sentences like 5 to 10 or 10 to 20, et cetera.

What they did was they abolished that the judge set the
minimum sentence, and what the judge then could do is
sentence anywhere between probation and up to 20 years.
They removed that limit. 8o the guestion in Maine was
what would happen in that particular case? They had no
guidelines. That particular carcumstance the first few
yvears, because I did an evaluation of that particular

State's gsystem, and I wouldn't commend it by any
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stretch, sentences actually tended to go down a little
bit, for whatever reason. No one c¢ould really
understand that, but that's what happened.

In other jurisdictions, the same kind of
model has been done but has been done with guidelines.
Minnesota and Washington did the same kind of thaing in
which judicial authoraity was increased and the one term
was fixed. Our best guesstimate in Pennsvlvania under
this model really goes back to the number I mentioned
earlier that where people have, where judges have
historically been laimated by that upper 1imit of the
minimum being no greater than one-half the max, we
would expect that some of those i1ndividuals would
recelve sentences longer.

Now, I would anticipate, for example,
that the commigsion, in writing guidelines, would do a
couple of things. One, you would never want sentences
to go to the maximum/maximum posgsible. 80 if we were
writing guidelines, because of the reason for that you
want a parocle supervaision time. You want a person to
be released to a plan, you want that supervision time
in the community, and so I would anticipate seeing a
guideline system in which you would say, the sentence
would be 5 to 8 years, 8 vears being a parole

supervision, and i1t would also allow there to be some
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additional months perhaps for earned time, merit time,
that the person has earned in the institution. So
you'd have a 3 to 3 1/2 year, perhaps, supervision time
at the end. 1I thank you'd have some 1nflation of
minaimums, but the basic focus there would be on the
most egregious kinds of circumstances and those cases
which would focus on violent offenses. I dop't thank
that vou would have, in overall you would have, from my
point of view, a net reduction incarceration. There
hags not been any jurisdiction that hag done it with a
system of guideline modeling and sensitivaity at least
to resources in which the sentencing numbers become
inflated as a consequence of that freedom given to the
court.

Now, I think their 1ssue 1n Maine was
such that there were no guidelines. An issue there was
would judges get a lot longer 1n their sentences? Tor
some reason, they did not. T don't think, and here
with a guideline system congstraining that and providing
something guidance to the court, I don't think that we
would see major inflation of the guidelines or the
sentences, lengths of incarcerations in general. I
think you would see, in limited sentences, T think you
would see considerable increases.

Q. In minimums?
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A. In the mainamum sentence. 1In the estimate
time served before release.

Q. Would that then have any impact a few
yvyears down the line of causing again an overcrowding
situation that this bill is in part designed to
address? In other words, if you find a trend of the
sentencang judge using discretion and the minimum
sentencesg are actually going to be greater than the
current rule that's being worked, will that ultimately
result in more prisoners staying in for longer minimum
sentence times, which in turn then results in again an
overcrowding situation?

A. No, I don't think so. TI think what
you'll see 18 you'll see some people serving longer
than a number of others and a greater number serving
shorter periods of time, and so that in fact what
you'll have in the next 3 to 5 to 10 vyears 1s your
minimums begin to expire, I think you're going to see a
net reduction in the State prison length of time
served. Now, We can't anticipate what arrest rates and
conviction rates. If you're talkaing about 20 percent,
we could gti1l1l have an 1ncrease in prison populations
by a large influx of new offenders Jike we've had ain
the last 18 months with drug offender convictions. As

those go up, you're going to drive, you know,
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guidelines or whatever aren't going to restraict that.
So if you have a lot more convictions for partaicularly
serious crimes, then we would have a circumstance in
which overcrowding could become worse. But 1n terms of
Just looking at the current populatioen numbers comlng
in and what we would expect in terms of length, no, I
think we wi1ll see a net gain to the State correctional
system. And I would, and again, there 18 no reason to
believe this number, but I would suggest somewhere in
the neighborhood of 3,000.

REPRESENTATIVE GERLACH: Thank you, Mr.

Chairman.
CHAIRMAN CALTAGIRONE: Representative
Hagarty.
REPRESENTATIVE HAGARTY: Thank vou, Mr.
Chairman.
BY REPRESENTATIVE HAGARTY: (Of Dr. Kramer)
Q. Mr. Kramer, the question I asked Fred

Jacobs that he 4id not know the answer to and T wonder
if yvyou do, all of T think Representative Blaum's
well-founded concerns with regard to the Parole Board’'s
release, and Fred Jacobs' well-founded concerns, rest
on the assumption that that Parole Board i1s able to
make accurate predictions with regard to recidivism,

and I've vet to hear any objective testimony on that
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peant. I'm curious, do you Know whether other States
who have gone to determinate models or in fact have
determinate models what their recidivism rates are
compared to our recidivism rates?

A. No, I don't. I've not seen any —-
generally, if you look at recidivaism rate, one of the
things that 1s very daffaicult 1s to estimate how to
calculate. It's calculated very differently 1in
different jurisdictions, and I think Mr. Jacobs made
that same point that one of the things you have to be
careful about how that's calculated, you'll get
anywhere from 20 percent to 70 percent estimates of
recidivism depending upon the measures used. 35
percent is pretty wmuch in keeping with, if you ask me
as a professional criminclogist, 35 percent 1s pretty
much in keeping what I would expect in any particular
kind of system across the country, and I say that if
you look at Glaser’'s study with the Federal system,
you'll find somewhere between 30 -~ about a thard
estimate of recidivism. And again, it depends upon how
you measure that. That measurement might be looking at
new offenses. But in terms of comparing 1it, say, with
the State of Minnesota, I have not seen -- J've seen a
number of evaluations of the guidelines reducing

disparity and aimpact on sentence lengths and changes 1n
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sentencing format. I have seen nothing that would
allow for a follow-up in terms of recidivism that we
would see a different outgrowth.

Let me say that in general, whatever we
do within an institutional environment or what we've
done 1n terms of release seems to me historically 1is
indicated that we're not able to predict recidivism and
what we do doesn't particularly make a great deal of
difference.

Q. One of the things that discouraged me,
frankly, and I was a sponsor of the boot camp proposal,
and I continue to think it's worth doing that, and
we've enacted it, but one of the most discouraging
things when I heard that testimony was the fact that
the national experts reflected to us that, as you've
sai1d, it didn't seem to matter much what we dad,
ancluding boot camp, 1t didn't affect recidavism, and
80 Just as 1t seems to a great extent it doesn't
reflect results in recidivism what happens during
incarceration, do you know of any research to indicate

then that release decision makes much difference on

recidivism?
A. Not any that I'm familiar with, no.
Q. So then My. Jacob's suggestion that

determinate sentencing results in a higher crime rate,
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do you have any basis for that conclusion that he
mentioned?

A, Well, no. I think one thing you have to
be careful about in that crime rates are basically. 1f
we want to talk about what the crime rate of
Pennsylvania 1s going to be the next 10 years, we're
not going to look at incarceration rates, and believe
me, if this committee believes that it's going to have
an impact on crime rates by new legislation, whatever
it's going to do, I would have to be the greatest cynic
to suggest 1t's not going to work. What's going to
drive crime rates is going to be issues much more
related to the situation of life and it's going to be
the age dastribution of your population, the gender
distribution, the vulnerable people for committing
crimes and the numbers of those.

S50, for example, if you look at
differences 1n crime rates between Washington and
Pennsylvanla, you'll find differences. The differences
are a result not of the -- they have a higher
incarceration rate, they have a higher crime rate. 8o
the question 1s, well, why would they have a higher
crime rate? Well, it happens to be because of age
dastraibution, locality to, for example, gulf or coast

line States have higher crime rates. There are a
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number of factors that affect c¢rime rates, little of
whaich have to do really with sentencing 1ssues. And so
that they're driven by different kinds of mechanisms
than whether you adopt a determinate model or an
indeterminate model or 1f the recidivism i1s 35 percent
or 55 percent. We're only talking -—- I mean, we may
talk about 22,000 sounds like a lot of inmates. When
you talk about what's driving the crime rate, 1t's the
mi1llions that are out on the street, and there are,
we're just not going to lock up enough to have a major
impact on crame. And estimates of tryaing to do that,
if we were to try to reduce robbery by a few percentage
points, we would have to incarcerate robbers for a
long, long pericd of time at a great rate in order to
have any sort of noticeable change in percentage, and
it would be a minuscule change at that.

S0 once you start trying to play the
incapacitative game of increasing lengths or length of
incarceration kinds of manaipulations, you know not to
be toc hostile about your five-vear mandatory minimum,
but if you look at that, 1f ideoclogy was that we're
doing that and we've reduced the crime rate 5 percent,

if you sleep better believing that, fine. 7T'll never

believe that. I just don't think that has not been the

consequence. Or if you do mandatory drug offenses, as
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a better example, 2f you do mandatory drug offenses and
you go through and d¢ your clean on the streets of
Philadelphia today, it's a crime highly susceptible to
replacement. In other words, there are other people
who are willing to sell drugs and run that chance so
that you also have to calculate in certain
opportunities for some people are taken off the
streets, that opens up opportunities for others to step
in, and 1f you're looking at fencing operations or
you're looking at drug sales, belleve me, there are
enough unemployed, unsituationally advantaged
individuals 1n this State that that's where the
problem, I think, lies. If you're going to get
philosophic with me, I'll wax poetic on that. But go
ahead.

Q. Well, then I guess on that point, I guess
my point 1is, 18 there any reason for the public to
sleep better at night thinking that the Parole Board
has the great discretion and not the judge in terms of
public safety? Because that's what we have now with a
system i1n which we are vesting a great deal of
discretion in an independent Parole Board and less
discretion in our 3judiciary. Is there any reason for
the public to sleep better at night under our current

system?
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A. From my point of view, no. No.
Q. Thank you.

The one other question I have, and we've
discussed 1t before and I'm always curious, a number of
people believe that if we change the one-half the
maximum, that sentences will be longer because judges
wi1ll want to give longer sentences, and 1t always
surprises me, and we've discussed this a little bat
before, in fact that that one-half the maximum is much
of an 1mpediment at all because at least in my
experience ag a prosecutor, most times when there 138 a
gerious c¢rime there are a number of offenses, and that
every case I ever prosecuted, if the judge had simply
run the sentences consecutively, for example, typically
1f there's a rape there may also be a burglary, there
may also be a weapons offense, there may be any one of
a number of offenses, and I have not, I mean, I didn't
see it s0 I'm curious how many cases there really are
1n which actunally the fact that there is a one-half the
maximum statute is any impediment to a longer sentence?

A. I concur with you. Y thank it 1s & very
rare situation in which 1t 1s a major impediment. It
would only be those cases, as you point out, in which
there 1s a single conviction for one offense. And

actually--
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Q. Maybe homicide? I mean, I can't even
think of another example that there would only be a
single one.

REPRESENTATIVE PICCOLA: Maybe homlcide
by vehicle.

DR. KRAMER: Not many.
BY REPRESENTATIVE HAGARTY: (0f Dr. Kramer)

Q. And I guess my other point on that 1s in
terms of the concern therefore that there won't be any
parole time left or that the maximum might be the same
as the minimum and we need to keep some time for a
tail, which I think we should because where I think the
Parole Board is effective and I do think they're
effective 138 supervision outside of prison and we want
these inmates supervised outside of prison, do you see
any problem with the fact that the judges won't still
be able to sentence 1nsuring sufficient parole time
outside of prison for supervision?

A. One of the reasons, Y didn't say this in
my testimony, but one of the reasons that T would lake
the commission to have some period of time to review
the guidelines would be because T think one of the
important things for guidelines to do for the court as
to make sure that, and I concur with vou wholeheartedly

that that supervision time, the program and release of
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that tied into that process of supervision is
maintained. It doesn't need to be 10 years in most
cases, 1t can be done in 3 years or 5 years, and T
think, as Mr. Jacobs indicated, 3 years 1s the average
time to do it. Maybe for most violent offenses 5 to 6
years, but basically there's not a reason for that
exceptionally long period of supervision, and it is a
part of what we would want to set up within the
guidelines. So T would expect us to set in the
guidelines minimums and maximums with the idea of the
maximums ainsuraing that there 18 time for release.

Q. In fact, 1t 1s my observation that judges
like to give sentences in violent crimes of maybe 10 to
40 years. Therefore, they were, vou know, giving some
assurance that this defendant was going to be
supervigsed for this very long period of time. In fact,
that's always concerned me because it's unrealistic to
thaink that there 1s any real supervision after a
certain amount of time and that in fact it makes a
difference. So it seems to me that what we need to do
js have a reasonable length of supervision to have a
Parocle Board to work with an i1nmate.

A. I have never understood those 10 to 40 or
20 to 20, 10 to 20 years elther. It would not be

gsomething that T would recommend to the present



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


B W N =

n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

140

commlission that they would recommend that. Some 3judges

do like 1t.
Q. I think ait's crazy.
A. I think we have to look at those and see

what their justification 1s, but it seems to me that in
general the supervision effectiveness of getting the
perscen back to the community is done withan the first 1
to 20 years.

Q. Thank you.

CHATIRMAN CALTAGIRONE: Representative
Heckler.

REPRESENTATIVE HECKLER: Thank vou, Mr.
Chairman.
BY REPRESENTATIVE HECKLER: {Of Dr. Kramer)

Q. I've been enjoying the testimony we've
been hearing a great deal. We tend to have the
illusion, I suppose, because of what we read in our
newsletters, that what we do here in Harrisburg has
some vague relation to the way people behave on the
street and that we actually do modify human behavior by
our pronouncements. I thank, as T'l)l put 1t in a lot
stronger terms than our witness has, because he's too
polite, but that assumption isg ludicrous at best. And
1t's also interesting to me, and I want to focus him on

Just a few of the really just one, J think, that



bwhyte
Rectangle

bwhyte
Rectangle


By

0 -1 o n s W

i+

10
11
12
13
14
156
16
17
18
19

20

22
23
24

141
Representative Hagarty covered the one poant T would
have made, but 1t's interesting to me that I think to a
man and woman, that folks on this committee who have
been prosecutors, and there are a number, tend to
support this proposition, at least the general theme of
this legislation, are inclined to think that the
authoraity to make these decisions should be vested in
the judge, and from there it is most appropriate to
have the people who are actually dealing with these
inmates making decisions on a day-to-day basis about
where they go {rom there.

Specifically, I'm concerned, and I'm
finally goeing to get around to a guestion,
Representative Blaum has expressed in very vehement
terms that under this legislation it 13 hias fear that
the minaimum, he cites five years as an example, that
that the five years would be a joke, and maybe I'm
misunderstanding this legaslation, as you understand
1t, and I know you're very familiar with it, is there
anything, aside from the earned time provisions which
are a part of the bill, 1s there anything else whach
would authorize the Department of Corrections or
anybody else to reduce the minimum sentence 1mpoesed hy
the court?

A. Absolutely not.
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Q. Ckay.

aA. And that'e why T don't see it as a Joke
or an untruth. And just a comment. The earned time,
merit time, the titles change for that, whatever the
titles are for today, those particular components
require activities on the part of the offender, and I
think or I would be surprised if, for example, that
most inmates would, in fact, be earning that 60 days a
year good time which is potential under this particular
act, so I think the 5 years 1s no JoKke for the person,
That communication is guite clear on 1f 1t's 6 or 7
years it's no joke, or if 1t's 15 years 1t's not any
joke for the particular defendant.

Q. And that, of course, and again, in
simplistic terms, my support for this bill comes down
to the dilemma that's raised on the one hand by all of
the, I think, very valid arguments the Corrections
Department has been advancing for some time about I'1ll
call it good time, earned time, merit time, the idea we
need a manadgement tool, we need to be able to say to
the inmate, if you behave in certain ways here are the
rules and 1f you play by them and 1f you go beyond and
meet these things that are required of you, we will
reward you. We have the ability to give yvou that. I

see that as a valid management tool, but have always
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disliked the effect they would have in the present
system and have joined with Representative Blaum in
opposing those bills i1n thais system where you're gaving
the maximum and everybody - the prosecutor, who in many
cases, 1n my experience, negotiates that minimum and
that's the number that anybody cares about. The
minimum drives everything else. The judge, the
wlitnesgses, certainly the victim, all have an
expectation that, okay, T know this guy is going to
serve 5 years. Earned time or whatever you want to
call it, without the changes that this bill would brang
about, would make that a joke. You'd be talking 5
years, but it might really be 4 or it might be 4 1/2,
whatever. Now, the judge can 1mpose a minimum Knowing
whatever he thinks is an appropriate minimum taking
into consideration, just as Federal judges do, that
this wi1ll be a management tool an place. Is that 1t?

A, And I think that to me, philosophically,
and 1t also does how we basically operate in thas
social system and that is that you reward people for
things they do, and that's what a merit time and earned
time program does. It 15 not a fraivolous venture. It
18 basically setting forth, you particapate in this and
you'll be rewarded by whatever credits off your

sentence, and I think that's what we do. We all look
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for salary raises 1n July, we look -- except in bad
years, and not in this year. Yocu do that, not only
anflation, you do that based on being rewarded for an
enterprise, and I think that's an important part of an
administrator, from my point of view, speaking for a
second for Commissioner Lehman, T think that's what you
want to provide to the inmates as well, say we will
provide some encouragement for your activities. And
that, to me, i3 a system which I think 1s very
important to thais particular part of the bill.

Q. Thank you.

CHAIRMAN CALTAGIRONE: Representative
Blaum.

REPRESENTATIVE BLAUM: What I said under
House Bill 239 is that the 5 to 10 becomes almost
meaningless because the 5 almost 1n effect becomes a
maximum sentence, and then in addition to that--

REPRESENTATIVE HAGARTY: Why, Kevin?

REPRESENTATIVE BLAUM: Because there 1s
no parole—-

REPRESENTATIVE HAGARTY: You can dgive 5
to 8. They're still on parole when they get out.

MS. WOOLLEY: They're still on parole
supervision.

REPRESENTATIVE BLAUM: No, the 5 to 10,
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under House B111 239, the 5 virtually becomes a maximum
sentence because unless the Department of Corrections
petitions the Parole Board, that's 1t. That's 1t. And
in addition to that then the earned time credits are
added on, T was not saying that the 5 was in any way
meaningless. The 5 is solid, T believe. 1It’'s the 1 to
10 whaich I thaink under 239 becomes less meaningful.

REPRESENTATIVE HECKLER: Thank you.

DR. KRAMER: I don't know the answers to
this guestion, but one of the things you might look at
in raising the question of 5 to 10 in partaicular, look
at the proportion of offenders that come up with an
expiration of minamum % years, what proporticen of those
are now staved beyond that minimum by reason of the
Parole Board making a decision about that extension?
And we know that a majority are released at minimum,
that 75 percent of the figure. ©Now, how that applies
to people who have 5 to 10, I don't Know, but that

might be a piece of information that might be helpful

to say, well, maybe 5 to 10, maybe 5 1s almost the
maximum now, if 80 to 90 percent are getting released

at that. The commission, when it wrote the guidelines
back 1n the early '80's, and 1t was calculated on who

knows what kinds of figures, used the establishment of

the manamum as in general a time served dimension.
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That is what we were told back in the early '80's was
the time to be expected a person was going to serve 1in
a State prison, and we thought we might as well fool
around with the maximum, 1t is not a sentence anyway,
it 18 for purposes of case law, but the real sentence
18 the minimum because 80 percent are released at
minimum and the expected time served in State prison is
about the minimum, so that's the way we began to
operate and traied to set our sentences saying we
assumed, judges told us they assumed people would leave
at minimum. 8o in some respects this system
historically has kind of, conceptually at least,
operated on that minimum as kind of being almost a
maximum. And I would say, look at the data to see how
that's going to extend beyond.

CHATRMAN CALTAGIRONE: Do you have
anothexr question?

REPRESENTATIVE HECKLER: Just a brief
comment.

Thank you, Kevin, for clarifying that,
but I think that the fact that I took your comments as
I did, and I was looking at a couple of other people
sayaing what is he talking about, reflect the people who
really deal in the system look at, T don't think have

ever loocked at the minimum as anything but, one, a
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number that's driven by the maximum, because the
minimum cannot exceed, under our present system, half
of the maxXimum. So 1f vou mean for that sucker to
spend 5 yvears in prison because that's where the heck
he belongs for 5 years, you've got to give him a
10-year maximum, because that's what the law 1s.

Certainly, T would never have led a
victim to believe, well, he's got 5 to 10, that means
he's going to spend 10 years in the slammer. He's
goling to spend 5 years, unless he grossly misconducts
himself duraing his incarcerataon. That's, I think, the
expectation with which everybody views the system.
Which the 5 years, that extra 5 years is a period of
time he creates, a backtime risk if they get paroled
and screw up, it creates a period of supervisaion which
may or may not bear any rational relationship to
anything. But I think anybody who views that 10 years
as now, wWell, now we're really socking it to haim, 1s
just not borne out in fact or probably the judiciary
should not be. So.

CHAIRMAN CALTAGIRONE: Former district
attorney from Juniata County, Representative Clark.

BY REPRESENTATIVE CLARK: (Of Dr. Kramer)
Q. I have one quick guestion. You

characterize our current sentencing system as being
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uncertain and ambiguous, et cetera. Your statement,
and 1f you can expound upon that, you indicate that 1t
encourages offender game play. Could you expound on
that statement?

A. Yeah. Chairman Jacobs made a comment,
probably we disagree on this issue, but one of the
things when you have a minimum/maximum when you come up
befor a Parcle Board is how do you posture yourself?
And that is a part of the presgentation of oneself to
look good, to get release, to look good for that
particular board. One of the concerns or feelings that
that creates is that a person does a lot of things. I
mean, i1f you want to look bhetter, I wore a suit and tie
rather than wearing shorts today, and T did that
probably because I didn't want you to i1dentify me as a
flake. Inmates will do the same thing. It's not just
an entire 1ssue, 1t's participation in program, it's
behavior changes. The issue is that the behavior
changes, the participation are not motivated for issues
of change, they are motivated for issues of
presentation. The argument can he made that, well,
even though they are doing it as part of a game
playing, they benefit from the process. Rehabilitation
and the impact of rehabilaitation programming, 1f you go

back to when you talk about the works in the '70°'s or
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'80's, there was just a recent debate in a journal
called Craiminology People saving, well, if it does make
a difference, the difference is so minuscule that it’'s
not. really a significant issue.

8o what I was saying was that 1f one
wants to have programming, and I'm very much in favor
of programming at institutional, but I think 1t's very
effective 1n terms of aftercare and parocle provisions.
I'm not againgt institutional programming by any
stretch, but I thaink they are better encouraged with a
reward system and not as we may release you or uwe may
not release you depending upon what you've done. And
so0 I'm a believer in terms of that volunteerism to some
extent and that the parole has encouraged
misrepresentation. That's the reason for the
statement.

REPRESENTATIVE McNALLY: Mr. Kramer,
haven't you really just made an argument that we should
get rid of the earned time provisions of this bill?

DR. KRAMER: Well, to be guite honest, I
would probably, you know, I think that what we're doing
18 encouragilng, and different States have taken
different attacks on that, that you're rewarding people
who participate. You're not giving them a major, I

don't remember what the numbers —-- the numbers have
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changed at different times. I think you can earn four
days now and one day the other way. The numbers have
changed, but the modification of sentence i1s fairly
minor for participation in the programs, and it's an
encouragement. But 1t’s not a mandate. 1It's not
whether we are going to hold a club of another five
vears of incarceration potentially over your head or
two years or a yvear of or whatever as a consequence of
incarceration, or so as I understand those delays,
depending upon the impact of the programming. T just
feel that this 18 a better model for that
encouragement. It's clear what they'll get if they
participate, and if they don't care to participate,
they can, 1n a sense, max out at their winimum and
walk, unless the Department of Corrections requires
them to do something else.

REPRESENTATIVE McNALLY: That's all.

CHAIRMAN CALTAGIRONE: All right. Thank
you very much, John. It was quite a grueling
question-and-answer session.

I would like to just mention this to the
remalning testifants, that since we're going a lot
longer than antacapated, and this 1s a very, very
controversial bill that we're dealing with, that what

T'd like to do for the rest of this afternoon is to
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have Messrs. Richard Bloomingdale, Barry Bogarde, and
Commissioner Lehman, and then after Commissioner Lehman
we'll adjourn for today and reschedule for one of the
seggion days in March where we'll have much better
participation from the membersgs, and T'll find out from
the Speaker's Office, the Majoraty Leader's Office,
exactly whaich days will be a short day and then pick it
up there and continue the hearing, because I think this
is of tremendous importance that we have as much
participation from the members and that we hear all of
the testimony that's going to be given, and I'm sure
there's going to be even more than we have here today.
I hope that doesn't impose on anybody, but I think
after seeing what we're going through today you can
appreciate that 1t's going to be taking a lot longer
than we anticipated.

We'll next go to Measrs. Bloomingdale and
Bogarde.

MR. BLOOMINGDALE: I think the
Commissioner wants to go because of time restraints,
which is fine with us.

CHAIRMAN CALTAGIRONE: Oh, okay.
Commissioner Lehman would like to testify because he
has another engagement, 1f it's all raight with Raick and

Barry.
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MR. BLOOMINGDALE: Fine.

REPRESENTATIVE McNALLY: That's
labor-management cooperation.

COMMISSIONER LEHMAN: That's right.

CHAIRMAN CALTAGIRONE: Commisgioner.

COMMISSIONER LEHMAN: Chalrman
Caltagirone and other committee members, T appreciate
this opportunity to share with you some of my views on
the sentencing reform legislation. Let me begin by
gaying that I see this proposal as one that will bring
the sentencing polacy, quote, "in line” with I think
what we know about the capacity of corrections, and in
particular prison sentences, the capacity to influence
offender behavior. We know that we can control
offenders’ behavior whlle they are incarcerated, at
least control them an terms of public safety from the
community's public perspective, and we know that we
can, in fact, punish offenders through incarceration.
We Know that. What we cannot do is delude ourselves or
the public into believing that prisons are a panacea or
that there's any guarantees that we can rehabilitate
offenders, or even most importantly, that we have the
capacity, based on institutional programming, to
predict which offenders or how offenders are going to

behave once they are released from prison. We simply



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


o = o o~ a2} 8} ' W N

I N L N N L T T I e R R
T e O - T T - T~ B O FPRRY X S )

153
do not have that capacaty, and our pelicy should not
redirect and dilute the public into believing that we
do that.

The proposed policy reform in legislataion
is truth-in-sentencing. It promises to do no more than
we realastically can do 1in the incarceration and

punishment of the offenders. Its underlying philosophy
is quite simple: If vou're going to sentence people to

prison, in doing that both in terms of decision to
incarcerate them and the length of that incarceration,
the reason should be two-fold. One, the offense itself
18 80 serious that society demands that level of
punishment inherent in a prison incarceration; and two,
there is a need Lo incapacitate that offender for a
period of time. Meaning that in order to assure publac
safety, that the behavioral contreols inherent in prison
are necessary in that individual case.

I think that the legislation
appropriately places that decision, that decasionmaking
role, in the courtroom. In the courtroom with a judge,
with a prosecutoy, with a defense counsel, with victim
input, a public forum where the just dessert or
incapacaitation decision should bhe made. The proposed
legislation does not attempt to promise something we

cannot delaiver, and that 1s that we have a capacity
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once again to predict future behavior based on
programming in the institution.

The proposed legislation attempts to take
the best ocut of an indeterminate or presumptive
sentencing model and the best out of a parole
supervision model. During incarceration, we in fact
must try to give inmates as much programming and
treatment as 1s possible. You must start, however,
with a reality that yvou will never have enough
regsources to provide programming to all the inmates.
You simply cannot be all things to all pecople within
the prison environment. If we don't have those and we
start from that premise, we should then allocate those
limited resources bhased on an objective assessment of
the offender's needs and based on an assessment of the
offender's motivation to participate in the treatment
or programming. We should not base our sentencing
policy, in particular the period of incarceration, on a
system that encourages gaming on the part of the
inmates in terms of the getting out or the releasing
decision.

While we have purposely given the
judiciary increased discretion to sentence offenders,
we at the same time have reduced the bureaucracy

associated waith the false assumption that we can
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predict an individual offender's future positive

release behavior. A lot of the discussion in terms of
how long are people going beyond their minimum term is

related to this policy assumption that we've
established. We've established an assumption that we
can make this prediction so we've driven the Department
of Corrections and the Parole Board into a great big
bureaucratic process in order to achieve that false
assumption. Wwhat this proposed legislation does is say
we don't have that capacity, so let's not commit
incorrectly important and expensive prison space
towards that end. 1In the process, I believe we will
reduce overcrowding and thereby insure that the very
expensive corrections resource is available for the
violent and dangerous offender. And i1f 1t results in
corresponding shifts of policy in terms of the
Sentencing Commission or individual acts of discretions
in terms of violent offenders on the part ¢f judges,
then I think that 1s appropraiate. But it 1s not
appropriate, in fact, to continue to expend resources
in contributing to overcrowding based on assumption in
a policy that we cannot live up te.

Unlike any other determinate or
presumptive sentencing system 1n any other part of the

country, we retain in Pennsylvania our capacity to keep
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those ain prison whose misconduct 1n prison warrants
their continued incarceration. T don't know of any
other jurisdiction that has gone to a determinate model
that has left that option in, that has left the
capacity of the system to respond to serious misconduct
and to retain that inmate in the institution.

In addition to the victaim's input at
sentencing mandated by House B11ll 90 that 1s sponsored
by Representative Ritter and it was discussed earlier
this morning, the proposed legislation would provide
for victim comment prior to release. And I think the
parole plan must and will take into consideration the
potential impact that that release will have both from
a physical and emotional extent. In imposing the
parole plan, we can impose conditions of release that
will mitigate that impact on the victim, and I think
that that should occur.

It 15 also extremely important that there
be continuity in correctional programming, c¢ontinuity
between what happens while an inmate is incarcerated
and what happens following release.

The proposed legislatiocn would provade
for a unified correctional service delivery system by
linking the institutional program with the community

corrections prodgram under one agency. That linkage



bwhyte
Rectangle

bwhyte
Rectangle


W N -

[=- TR =2 T ;B

Rl

22

23

24

157
will provade, I thaink, a higher degree of continuity
and consistency with both policy and practice within a
correctional program. It has been my experience over
22 years within corrections that you have a better
chance of influencing offender behavicor 1f in fact your
mesgssage to the offender 1s simple, that the
expectations are clear and the offender’'s behavior 1ig
consistently responded to.

I think a unified correctional system
will give us a better capacity to in fact meet those

goals of continuity and consistency. Consistent with
sound correctional theory and research, we need to

build a strong parole system which imposes as a
condition of supervision participation in treatment
when it 1s appropriate. Correctional research, 7T
believe, supports the notion that treatment in the
community can be effective, that treatment can be more
effective than that provided in an i1nstitut:ional
setting.

We need to improve or provide an enhanced
program of surveillance and treatment utilizing
approprlacte risk assessment tools such as the board
does now from the community. We can meet our
obligation to public safety and be cost-effective. 1In

fact, the Governor's budget, I should note, reflects a
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commitment that in the implementation of this proposed
legislation there would need to be a shift of resources
from the i1nstitution side to the community side to
bolster those efforts in terms of 1ncreased
surveillance and treatment. In the community, an
offender’'s inappropriate behavior will continue fo be
responded to in terms of parole supervision and when
there are violations by taking those violations to the
Parole Board, appropriately an independent
administrative board.

It 1s important to note, I think, in
conclusion, and probably I think one of the most
important aspects of the proposed legislation 1s that
there wi1ll be consistency in policy provided across the
entire correctional system by the mandate that this
legislation would give to the Sentencing Commission.
The Sentencing Commission will, as an agency of the
General Assembly, wi1ll in fact be involved 1in not only
setting guidelines for the judiciary as they do in the
sentencing today but also guidelines for parole
revocations involving either criminal or technical
viclations.

Tn summary, T think thais is an extremely
important piece of legislation. I think it will give

Pennsylvania a sensible sentencing policy, one that 1s
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consistent with what we believe is our capacity to
predict and influence offender behavior and I think one
that i1n fact will proviaide a greater degree of claraity
and truth-in~sentencing.

I would now, of course, entertain any
questiong that you might have.

CHAIRMAN CALTAGIRONE: Chris.
BY REPRESENTATIVE McNALLY:

Q. Commissioner Lehman, 3just tangentially
related to vour remarks here, I wanted to ask 1f you
might have a ballpark idea of the proportion of your
department's budget that accounts for institutiomal
programming?

A. T have a roundabout way of getting that.
I have approxaimately 7,000 in terms of the complement.
Over 4,000 of that 1s 1n fact in custody program. I
would venture to say that upward to 70 percent or more
is involved in basic operational, custody, foods
service, those kinds of health and safety issues, and
that probably less, I would have to say even less than
20 percent probably in terms of actual programming.

Q. The reason I ask that, 1n some respects
your testimony is astounding, and somewhat corroborated
by Mr. Kramer's testimony. You know, the cnly reason I

think that we spend money on these institutional
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programse 15 on the assumption that it will affect the
individual offender's future post-release behavior. 1In
other words, you know, that they'll be rehabilitated.
But you're saying here today and what Mr. Kramer also
says 1s it doesn't seem to have any effect on their
post-release behavior, and 1f 1t does, we have no way
of predicting whether it has or not, that there are
other factors, Mr. Kramer cites the current offense and
their prior criminal record, those are the most
accurate predictors of what their post-release behavior
is going to be. You know, 1f Mr. Kramer and yourself
are right, this 1sn't an argument in favor of House
Bill 239, this is an argument in favor of elaiminating
programming in our Corrections Department and doing
what T think probably every Pennsylvanian would like to
see happen, and that 1s put the guys in a cell, give
them three squares a day, and that's i1t. No weight
rooms and no, you know, college classes and all these
other programs. You know what I mean? If I understand
your testimony correctly, and I think I do, you know,
we're throw a lot of money down the drain and thas
House B1ll 239 or boot camps and all these other
gimmicks aren't going to make one bit of difference.

We ought to just give them a fixed sentence and Xeep

them 1n a cell for several years and when they finish
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the sentence they come out, and then get rid of the
Board of Probation and Parole as well. I mean, that's
what all thais adds up to.

A. Let me, I think one point you make 1s the
most accurate. I wouldn't here demean the value of the
treatment or the programming, but I would, in fact, as
I've suggested, and I think as John Kramer has
suggested, I would stipulate that we do not have the
capacity to predaict based, on that programming, what
the post-release supervision behavior will be.

Q. wWhat is the value of the programming?

A. All right. Once again, the real dilemma
1s that we can't make a prediction on an individual
case basis based on that programming what the
post-release behavior is going to be. That's not the
same thing as saying that treatment doesn't help or
programming doesn't help. Those are two different
things.

Q. But we don't know who it helps.

A. But we don't Know.

Q. And we don't know whether it helps and we
don't know if 1t does who I it helps?

A. That's vright. Now, let me go back and
advocate to yocu why I would certainly be against what

you're suggesting in terms of lack of programming. One
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of the things I think we have an obligation to do 1s I
would hope that the period of incarceration and 1n
prison that we in fact were not going to simply use
those institutions as throwaways. The realaty is that
T think we all have an interest, including the public,
to insure that people who go into those institutions do
in fact take part in the programming to the extent they
can benefit from them, but at the very least don’'t
leave the institution any worse than when they came in.
And 1f I were to do the things that you suggested in
termeg of institutional programming, I would suggest to
you that we would be releasing people from prison worse
than when they came in.

Q. Well, I think I know a lot of people who
would say that many of the people whe come out of our
State prisons are worse off than when they came 1in,
even with the institutional programming. And, you
know, T think that the testimony that I've heard today,
as well as this legislatiocon, 18 an indictment of ocur
correctional system, not only the Board of Probation
and Parole, you know, that's explaicit, but 1t's an
implicat indictment of the Department of Corrections
and everything else we're doing, other than putting
people 1in jail. T mean, 1t just seems to me that if

this institutional programming, an offender's behavior
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in prison just doesn't have any correlation to what
they're going to do when they get out, then, you know,
who cares about that? You know, why waste our time?
You know. If a person's behavior after they get out of
prison can be prediacted by their current offense and
their prior c¢riminal record, 1t seems to me that's all
we have to care about.

A. Well, I certainly would disagree with you
in terms of describing the testimony today as an
indictment against corrections or the entire parole
system. I think ain fact my testimony has suggested
that what we need to do is in fact increase community
corrections programming in terms of the surveillance
activities as well as the treatment. Consistent with
correctional research I think that we can, in fact,
affect offender behavior more positively than the
current policy which is pretty much a predominant total
reliance on incarceration.

On the other hand, once again, I would
suggest to you that I have not said that there 1s no
value to that treatment or programming in the
rnstitutions. What I have said is that we can't
predict, based on that, what the post-release behavior
will be, and I don't think we ocught to have a policy

that's based on the assumption that you can.
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Q. I think that the reason we spend money on
is these programs is based on -- the whole reason we're
spending money for institutional programs is that we
assume that it will have a positive 1mpact on a
person's -- on that individual's behavior after they
get out of prison.

A. And I hope 1t does, and in some cases I'm
sure it does.

Q. I hope it does, and if 1t does, then the
current system of probation and parole ought to be
continued because it evaluates that experience in the
correctional institution to determine, you know, what
the behavior will be after release.

Q. But the testimony today you've heard
today says that you can't, in fact, make that
prediction. You can't have 1t both ways.

A. I'm not suggesting that the parcle
supervision or the parole community portion, that's an
extremely valuable activity 1n terms of supervision,
both in terms of affecting offender behavior and publac
safety, and I think you must strengthen that. All I'm
suggesting 18 you can't build a policy based on the
false assumption that you have the capacity to make the
prediction that you would like.

Q. Well, you c¢annhot -- we've been told that
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we can't have it both ways ag to whether this 1s going
to 1ncrease prison populationsg and also decrease them.
The proponents of this legislation can't have 1t both
ways. They can't say that institutional programming 1s
irrelevant to post-release behavior but 1t's also
valuable because it improves post-release behavior.

A. For the thard time, I didn't say that
institutional programming was airrelevant. I said that
you simply can't make a predaction based on i1ndividual
behavior based on programming.

CHAIRMAN CALTAGIRONE: Representative
Josephs, then Representative Blaum.

REPRESENTATIVE JOSEPHS: T had another
question but I got interested in this conversation.
Thank you, Mr. Chairman.

BY REPRESENTATIVE JOSEPHS: (Of Comm. Lehman)

Q. Are you not, let me try and say it in
another way, maybe we can satisfy wmy colleague a little
bit. Let's say we have 10 people who participate 1n
gsome Kkind of program in prison and when we look at them
statistically we see that 7 of them don't commit
another crime within the next 3 years that they’'re
followed, which 1s an outcome that we want. And we
would like to increase that to 8 or 9, but the problem

is we don't know whaich 7, and when you have any one of
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those 10 people before you, you can think of each
person as having a 70-percent chance of doing well, but
you can't gay these 3 are the ones that are going to
fail and these are the 7 that are going to succeed.
Does that--

A. I couldn't have said 1t better.

REPRESENTATIVE McNALLY: And af T can

clarify, T'm convinced of the value of institutional
programming, but that's why T think i1t ought to be
considered and what a perscon has done in prison ought
to be considered before they leave prison, you Know, as
to whether they need more help, whether they need
different kind of help, what kind of parole supervision
they need once they are released, and that, you Kknow,
there ocught to be a gatekeeper, an independent
gatekeeper to make this evaluation. 1If institutional
programming has an impact on a person's behavior, then
that ought to be the c¢riteria that is evaluated. The
fact that you can't make a statistiacal prediction on a
specific 1ndividual doesn't change the fact that you
cannot have risk groups or group people and then based
on those groups make, you know, judgments about
particular indaviduals. So ¥ thank that individual
programming onght to be or the institutaicnal

programming should be evaluated.
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REPRESENTATIVE JOSEPHS: T vield the
floor.

REPRESENTATIVE PICCOLA: If I may respond
to Mr. McNally, is it not fact under this proposal that
you wi1ill be taking that institutional experience 1into
account when you set up a parole plan? The only thing
that's different is the parole decision is not going to
be made by you, but you will take all of —-- you Know,
if they're in that 7 out of 10 category, you'll be
taking that into account, will you not?

COMMISSIONER LEHMAN: Yes, absolutely.

In fact, when those 10 people come up for release at
their minimum term, certainly what they did 1in the
institution or what they didn't do will be taken into
conslideration in terms of the parole plan in the
conditions that you would impose on those indiavaduals
as they are released and the type of superviszsion that
you would provide. T thaink the risk assessment that
you're talking about and that Fred Jacobs has talked
about should be utilized in defining how you allocate
your resources when they're released so that you do
provide intensive supervision for those high-rask
people and you do provide for treatment intervention
based on the original assessment of thought need and

what they did in the institution. I'm simply saying
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that you can't make that indaividual amongst that 10
prediction of which one is going to behave in a certain
way once released, ergo you should not make the release
decision based on that.

REPRESENTATIVE JOSEPHS: Mr. Chairman, I
retroactively yield my time on the floor, but let me
relinguish some of it and then let me reclaim some of
it, please.

BY REPRESENTATIVE JOSEPHS: {0f Comm. Lehman)

Q. I thaink that the discussion whiach T think
was helpful, although unusual for a hearing, leads me
to another question somewhat related. It seems to me I
hear under the objections to House Bill 223 an
assumption that the Department of Corrections will not
be an adequate gatekeeper in Representative McNally's
terms, that because there 1s a certain amount of
pressure on the Department of Corrections because of
overcrowding, because of a fear of more Camp Hill's or
more of those other kinds of really serious and fearful
incidents, that people will be released to either
statistically or in some other way may endanger the
public, and I think that that is behind the objections
that I have heard in formal conversations that many
people have made to this bill, so I wonder 1f you can

respond to that directly?
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A. Under the bill, as I understand a1t, the
decaision 1n terms of the amount of time a person would
spend in praison would be a decision that would be made
by the judge in a courtroom with the prosecutor, the
defense counsel, and victim input. They would look at
the variables that really impinge or have an effect on
the incapacitation 1ssue, the seriousness of the
offense, the prior record, the seriocusness of the prior
offenses. And they would make a judgment representing
the community as to what the appropriate sanction and
punisghment is. I think that's appropriate. The
department would not have the capacity in terms of
deciding that that indivaidual should be released before
that time. The department would abide by the law in
terms of this act and the court's decision in terms of
a just sentence. And I think that's appropraiate.

What we would do 1s we would look at
institution-based behavior, not predictions, not
supposition, not speculation. We would look at
institution behavior, serious misconduct, and have an
opportunity to go to an independent board and say to
the board, based on this behavior, we think that this
indavidual's parole or release ought to be denied and
the term extended. 1I see that as an option to extend a

just sentence, not ain fact a change where the
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Department of Corrections was 1n any way deciding what

the oraginal just desserts sentence or incapacitated
need was.

Q. I understand that and I want to focus or
I follow up with a question. I want to focus on that
procedure in which the Department of Corrections does
have the input, and the input is to say to the -- it
w1ll be then the Board of Revocation, as I understand
it -- this particular inmate, because of his or her
prison record, should have an extended sentence. This
is a person we do not want to go on parcle. And it is
at that point I am hearing my colleagues volice fears
that there is a conflict of interest, that the
Department of Corrections will be, A, wanting to
overlook perhaps misconduct, perhaps an institutional
response which will cause people to 1ssue fewer
misconducts or i1ssue them at a lower range. Whatever
administrataive and institutional response there might
be for allowing the gatekeeper who wants to empty the
house, and particularly empty the house of the people
who are the most troublesome, which is only human
nacure, how ¢an we trust that gatekeeper to shut the
door and keep the house full or Kkeep that particular
inmate 1n for a longer time when you have an i1intevrest,

perhaps, to get that person released?
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A. I think the interesting question there is
that the decision to go to the Parole Board i1s based on
misconduct in the institution, and 1t would provide a
capacity for the department to, in fact, support the
rules that provide an orderly operating institution in
a secure envirvonment, so there's a certain amount of,
one, inherent pressure to in fact do that, and in fact
that exists today in terms of misconducts.

I thank the other important point to
make, however, 1isa that we're not suggesting by the
ability of the department to go forth to the Parole
Board and ask for additional terms based on misconduct
that we somehow in those cases have an inherent abality
to predict that those misconduct represents publac
safety--

Q. I understand.

A. —-—-any more than we are raght now. That
is not the case, and it would be inappropriate to
suggest that. But I think we are suggesting that we
need to give a further ability to look at those people
whose misconduct 18 s0 serioug that their minamum term
ought to be extended, and 1t’'s based on institutional
behavior.

Q. If you were at that stage of the

procedure to somehow, either through some
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administrative process or judgment made on the part of

a supervisor, not recommend that someone who was guilty
of serious misconducts, if that person somehow or other
got through your procedure and you did not ask for an
extension of that person's sentence and that was a
person who did go out and in some way endanger a member
of the public, would you not be in a very precarious
position? T mean, do you not have a public relations,
a polatical incentive to make sure that people who you
are guessing, although you can't predict, that's not my
concern, that you are guessing might endanger the
public?
A, Well, vou are right. 1In fact, 1n some
cases 1n terws of the potenlLial liabilaty either {rom a
legal perspective or from a political perspective, T
think the pressure would be more. In fact, I thank
probably there would be more likelihood that a single
Commissioner of Corrections might lose his job as
opposed to a board that had a similar function in terms
of that responsibilaty.
Q. Thank you.

REPRESENTATIVE JOSEPHS: Thank you, Mr.
Chairman.

CHATRMAN CALTAGIRONE: Representative

Blaum.
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REPRESENTATIVE BLAUM: Thank yocu, Mr.
Chairman.

BY REPRESENTATIVE BLAUM: {Of Comm. Lehman)

Q. Commissioner, welcome, and I think that
vyou've been doing a great job since you've come on
board and I thaink you're a breath of fresh air. You
and I have had several conversations on this bill and I
assume you'll keep trying, however mavhe after today
you'll feel it's a lost cause. T hope that you can
appreciate the concern that many of us have with the
need to do this when the present Parole Board 1is
paroling at a rate of 75 percent, we can argue abcut
percentages give or take a couple of points, and the
rest of us wonder why is there a need to release the
other 25, who in the opinion of a Parcle Board they've
said no to. T also assume that you, as Commissioner,
will say no to some of that 25 percent as well.

But 1t seems to us the goal i1s to
increase that 75 percent, and we don't know that that's
a good idea. And i1f it is a good idea, I, as one
Representative, would rather leave that with a
five-member Parole Beoard than a Department of
Corrections which has, I believe, and again, I'm
talking about a commissioner on down the road, an

interest in reducaing the population of our prisons.
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And I don't know that we should be connecting the two,
connecting parole, which T look at as a last screening
device for public safety, and the problem with crowding
in our prisons.

Commissioner Jacobs testifies that not
100 percent can he predict, but that they have a
relatively good track record of certainly greater than
50 percent of predicting what someone might do when
they get to the outside. As someone who represents
58,500 people 1n Wilkes-Barre, I will take those
percentages. T will take that percentage as something
that T think we and the people I represent should have
as opposed to what House Bill 239 says.

Section 505, which 1s the bag section, 1t
gays, "The board may, in its discretion upon petition
of the department and after a hearing, order an
offender not to be paroled upon the completion of his
minimum term if the department demonstrates that the
offender demonstrated violent behavior while
incarcerated, repeatedly violated the rules and
regulations of the department while imprisoned or
committed one serious violation thereof. The
department shall recommend to the board the length of
time for which the offender should continue to be

imprisoned."
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Some ainmates get along well in prison and
may not get along very well once they're out of prison.
You could have someone who molests kids who upon
entering priscn goes into self-lock-up immediately just
for their own survival. In self-lock-up, I doubt that
they're going to commit many violationsg. Under thais
bill, at the end of that minimum sentence, even though
maybe two members of the Parcle Board might look that
fellow square in the eye and say. he's not ready and
he's not getting out, under this bill he has to be
released. Why should I vote for that?

A. Well, first of all, Representative, I
w1ll never give up on you. There is still hope. All
right.

Secondly, the problem you and I are
having is a shift in perceptaion. I am sayaing the
variables that are most useful in predicting future
behavior are in fact the nature of the offense and the
prior offense record. Those variables, i1n fact, are
taken into consideration by the sentencing guidelines
themselves in more so in terms of a gualitative sense
certainly, but by the record before the court, where
the prosecutor 1s there able to argue 1n terms of the
nature of the offense, the degree of violence, the

degree of community safety that must be met, where the
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defense counsel can make counter-arguments to the
extent they feel appropriate and where the victim can
have a statement. I thaink my statement to you and to
your how many constituents?

Q. After reapportionment, I don't know.

A. Is that it's appropriate withain the

community to have that decision made within a community
and within that public forum. And I guess what I'm
suggesting is I wish I had an ability to predict which
offenders based on what happens after that sentence.
God, I waish 1t. T've been 1n the business 22 vears.
If T thought I had@ the capacity to do that, I would
bottle 1t and sell it. But we just don't have that
capacity. 50 I don't want to tell your constituentis
that we, in fact, have the capaciaity to do something
that we really don't.

I'm not -- that pedophile that you talk
about, the judge and the prosecutor and the defense
counsel ought to make the appropriate just dessert
incapacitated decisiocon, and we'll do the best that we
can for that offender while they're incarcerated, and
we 11 try hard. But I m not going to siL hete and tell
you or your c¢onstituents that we have the capacity
based on those efforts to really predict on an

individual case basis what's going to happen when
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they're released.

Q. And I don't want to be argumentative, and
I asked for a reason why I should vote for at. I
really haven't heard one today, and I'm still waitaing
around, you know, for someone to say why we have to
make this whole change 1n order to, I believe, cut
through some delays that some people perceiave 1n a
parole process that might up that 75 to 80, whatever.
The people--

A. Well, may I try once more?

Q. Yeah. Wait, I've got another one.

The people I represent have two bites of
the apple. They have that day in the courtroom where
at sentencing most places, and after Karen's bill
becomes law all places in Pennsylvania, a victim ais
going to have the right to have input and let that
judge know exactly how they feel. Some victims don't
want to fill out those darn statements because 1t means
bearing their absolute soul for everyone to hear. But
nonetheless, they have that. They also know that
there's a Parole Board that exists that c¢an say yes or
can say no. I assume sometime 1n that process they're
notified that they will have a right to testify at that
parole when that parole decision happens. But Fred

Jacobs tells me that he does. T know you've told me
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g1nce August that it doesn't exist, that there 1s no
way to predict. Fred Jacobs has said today that there
is. Not 100 percent, by any means, but that there 1is
some degree of percentage of prediction that rises
above 50 percent, and I say in believing that the
people that I represent want that, I want that. I want
one last step to take place that has something to do
with how they behave 1in prison but also is a gut check
where somebody sits across the table and talks to this
fellow or woman and decides whether or not they're
ready to be released back 1nto society.

Fred Jacobs and his people are going to
make mistakes and they're going to release some people
that shouldn't be released, they‘re going to hold@ some
people maybe that should be released. But the bottom
line is that I want that to take place. I go back to
the pedophile. Under the present system, I get that
one more crack. Fred's group may make the wrong
decision one way or the another, but at least 1t's
there, at least it's there to have some degree of
review as to whether or not an interview and
psychologlical iesting and whatever else goes on Lo see
1f this person 1s ready to be released. Under Section
505, that's bare bones. I mean, that person

absolutely, positively, positively must be released,
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unless they acted up in prison, and then 1f they dad
act up in prison, and you have a Commissioner of
Corrections that isn't particularly troubled by that
because of the current population, he doesn't have to
s1gn a petition and that person gets out anyway.

8o I'm asking again, why 1f there 1s some
need that I don't percelve that some people do perceive
to up that 75 percent, that some people are being too
slow or whatever and that should be upped so that the
minimum becomes more determinate, more determinate, why
do we need to put all this into the Department of
Corrections where I think there's a tiny bit of a
conflict of interest, 1f not a big one, why do we need
to elaiminate the victim's raght to testify as Lo Lthe

parole decision and why do we need to abolish that

parole decision altogether? It seems like we're taking
a sledge hammer to solve a problem which doesn't seenm
to be very big that I think John Kramer and his group
can work on and probably try to help us out with. It
seems like we're making very major steps for a problem
which can be addressed by this committee 1n a couple of
wonlhs.

A. Well, Representative, T think the problen
18 much larger than you think. Part of the, I think,

inabi1lity of the prison system to provide appropriate
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programming and treatment lies in this release decision
policy that we've established here 1n the Commonwealth.
We've saild we're going to do a check at the end of a
sentence and we're going to try to make a prediction,
even though we really can't make that prediction.
We've, 1n fact, created a process that encourages a
great deal of game playing within the instatutional
envaironment. 1t goes back to my point. We don't have
sufficient programming, we don't have sufficient
treatment. I think that treatment would be much more
effective if we could allocate 1t based on an
asgessment of the need and motivation of the population
rather than what goes on now, which 1s a whole lot of
gaming. My treatment staff in the institutions
unfortunately tell me one of the impact of that gaming
is that you take a group of offenders and you try to
provide some treatment, half of which are really only
there because they want to satisfy their parole release
requirements and half of which are there and want to do
something. The whole treatment process is diluted. So
I think that the impact of the policies that we've
created are larger cthan you think.

I think the bureaucracy that's been
created to process this review could be spent much more

wigely and cost-effectively to the interest of public
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safety 1f we would take those resources, i1ncrease the
amounts of supervision in the community, 1ncrease the
amount of treatment. We can, in fact, meet your public
safety concerns and your constituents by that activity,
and that's one thing. The victim ainput. Very
honestly, I think we need to do a great deal more for
victaims in terms of thear participation in the craiminal
justice system, and you and I have talked aboult this.
And T think that for those victaims that you have a
concern about relative to input at the sentencing
process, T think we ought to take resources and insure
that they have the appropriate level of advocacy,
whether they feel individually or personally able to
participate. We ought to shore up their participation
in the system at that point. We ought to be providing
more treatment a1n terms of reconciling the harm that's
been done to them. We ought to be focussing on that.

And frankly, I feel that the department
has not, at times, been totally responsive to the
victim community and we need to increase that. But one
of the reasons you have to understand that 1s because
what you've c¢reated 1n Pennsylvanla 18 an 1sclated,
insular, instatutional Department of Corrections that
is out of sight, out of mind. So what you've done does

not in fact help to deal with the whole i1ssue that you
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want to deal with. We need to, in fact, i1nvite victims
to participate in the parole planning process. We need
to invate them to i1dentify the extent to which they
feel we can mitigate the continuving harm. and that
ought to be mandated by this particular legislation and
House Bill 90.

Q. One final point. And T know that knowlng
you that you're not insensitive to it, and I'm not
going to try to speak for victims because I think
they're going to speak for themselves 1n a few minutes,
but you've got to understand that for somebody who's
been a victim of crime, there's a big difference
between having an input on a plan and exercising a
right that has been worked for for a great many vears,
accomplished in 1986 where they get to say no to the
parole decision of someone who has wrecked thear life.
There are currently over 4,000 of these Pennsylvanians
in the pipeline. This bill tells all those 4,000,
forget it. 1It's over. I mean, I read your letter to
the editor in the Patriot and you said this bill
aggressively defends victims' vrights. I had my
response half wratten before I figured, no, T m not
going to faight this in letters to the editor, and
because I know vyou and I know that's not where you're

coming from. But you've got to understand that telling
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victims they can testify on a parole plan 1s insulting
to them, and I know that's not your intent. I Know
that's not what you're ahout. But that's how strongly
people who have been victimized and had their lives
shot, that's how strongly they feel about this right
that was adopted in 1986.

A. As continuing the ongoing dialogue that
you and I have had over this i1ssue, I understand your
perspective and I understand their perspective, and I
guess the difference is I think that the Correcticons
Department and Parole Board, even under the existing
system, has an obligation to consider victam input and
to mitigate in terms of the paroling process,
supervision, treatment, whatever they can do, to help
in fact alleviate any continuing condition or threat to
the victim. I guess where you and I disagree,
Representative, 18 I think the punishment i1ssue stall
should be 1n the court, and that T don’'t think that the
Parole Board, even under the existing system, and we
have a difference of agreement here., that the Parole
Board ought to be resentencing inmates on a punishment
issue alone. And vou and I have talked about this.

CHAIRMAN CALTAGIRONE: Represgentative
Piccola.

REPRESENTATIVE PICCOLA: Thank you, Mr.
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Chairman.
BY REPRESENTATIVE PICCOLA: {0Of Comm. Lehman)

Q. Just to follow up Representative Blaum's
point in terms of victam input, if I were a victim I
think I would rather take my griyevances to a
Commissgionetr who works for an elected Governor rather
than an unaccountable Parole Board. T mean, they're
not really working for any -- they're working for us,
but they're appointed for a set term and they're really
not accountable i1n terms of public opinion. $So in
terms of victams' input, I see this proposal much more
receptive to victims than the current scheme. That's
the way I look at it, and I haven't seen anything
change my view on it.

Commissioner, thank you for being here
today and for your patience in waiting around all
afternoon. I don't have any guestions, but I was
reading through some of the testimony that we're going
to hear very shortly and you're quoted extensively in
it, or you're quoted and referred extensively in 1it,
and T thought ain all fairness we ought to give you the
opportunity to respond to it rather rhan have to call
you back. This is the Pennsylvania Coaliation Against
Rape, Susan J. Cameron testimony that I believe she 1is

going to present, and it refers to what occurred in the
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State of Washington, I belaieve, when you were there and
T would just 1like to read, or have you read it?

A. No, I have not.

Q. Okay, well, then I'll have to take time
to read some of 1t and ask yvou just to respond to it af
you would.

"The state of Washington adopted a more
radical form,"™ and I guess that means more radical than
what we're proposing here, "of determinate sentencing
in 1984 in the hope of reducing prison population.

Five years later, in 1989, Commissioneir Lehman, then
working in Washington, testified before a Senate
Subcommittee on Corrections that, quote, ‘At first, the
prison population fell because the number of property
crime inmates declined. But as we get further away
from 1984, we have more viclent offenders serving
longer sentences,'" end quote, and that's the Seattle
Post-Intelligencer of October 20, 1989 is cated.

Then she goes on to say, "Let me expand
on what PCAR has learned about the ‘just dessgerts’
model in Washington state. As we understand 1t, reform
legislation adopted in 1984 provided for the abolition
of the parole decision and presumed release at minimum
in all cases. It provided for parecle supervision once

released with the understranding that communtity
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treatment resources would be increased. It projected a
significant decline in prison population. It projected
the termination of the Parole Board in 1988.

*"Today, in Washington state, the
presumption of release at minimum has been limited to
make special exception for sex offenders. The passage
of the Community Protection Act in 19%0 included
specific legislative intent that public safety must
receive the highest priority as part of the determinate
sentence model. 8Standards for the supervision of sex
offenders in the community are just now being
developed. Supervision standards for other crimes are
yet to be developed. My counterpart in Washington
state says that there has been little 1ncrease 1n
commuinity treatment resources and that prison
overcrowding is still a major i1ssue in the state. The
existence of the Parole Board has been extended to
1998." And then 1t goes on about a January 17, 1991
Legislative Budget Committee report finding, which you
may or may ncet have any knowledge of.

Could youw comment on that and anything
else you'd 1like to comment on that occurred in
Washington?

A. In 1981, the 8entencing Reform Act wag

actually passed 1in the State of Washaington, and from my
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perspective and in testimony before the legislature at
that time 1t went too far. It did not only do away
with parole release decisjon, 1t did away w2th parole
supervision in total.

Q. So 1t did away with the supervision as

Connecticut 4iav

A. Yes. In total.
Q. And we're not proposing that here.
A. No. In fact, and I testified against

that. Subsequent efforts on the part of the department
resulted in brainging back post-release supervision in
the years subsequent to the passage of the Sentencing
Reform Act.

You have to understand that the
Sentencing Reform Act in the State of Washangton was
adopted, by the way, with support of prosecutors,
victams groups, with support of generally the publac,
as a means of in fact getting control of a corrections
system. And the problem and the frustration at that
point 1n time was in fact the discretionary decision
that existed 1n the Parole Board and the feeling on the
part of the legislature that they need to, 1n fact,
through policy., define how those resources were going
to be used. 8o in Washington, the sentencing

guidelines were establaished with a specaific instruction



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


[ -

[=)]

o 0w e ]

188
from the legislature to 1in fact result in increased
sentences for violence offenders and reduce sentences
for property offenders. And it was a recognition that
the resources of the prison system were so exftensive
that they had to consciously make that policy shift.
They did so.

The result was, of course, 1f you have
fewer property offenders coming in and you have violent
offenders, that the temporary effect was in fact to
drop the inmate population, and what they experienced
was over a thousand, and in fact from a period of 1984
to 1989 the State of Washington rented bed space to the
rest of the country and generated $38 million of
revenue. It was always expected that as the policy
decision of the General Assembly 1n terms of increasing
the proportion or sentence lengths of violence
offenders 1f that was implemented, that the longer vou
went out from the oraginal implementation date of the
act that your population would gradually grow. And it
did.

Since that date I think, which is much
more important, the State of Washington has been
successful 1n sayang -- not 1n saying we're not going
to i1ncarcerate more people, but in fact linking that

decision 1n terms of a policy to incarcerate with the
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resonrces. And I think that's one of the advantages of
the sentencing reform bill here. It says we need to
get a handle on how we're going to use this corrections
resource in the future. We need to -- given the high
cost of that, I think we do need to insure that that
gspace is available for the violent and dangerous
offender, and that ought to be a polacy decision.
According to this act, it would be a policy decision
framed by the Sentencing Commission and adopted by the
General Asgsembly. And I would hope that it would have
the same impact of linking the incarceration pclicy to
the vresource. That would be my hope.

Now, there was, in fact, an inmate who
was an indeterminate inmate, very interesting, in the
State of Washington, because 1t was imposed
prospectively, not retrospectively, who in fact dad his
entire term, maxed out his entire statutory term, and
was one of two incidents which resulted in a very
heinous sex offense where a young boy, in fact, was
mutilated. That resulted in a Governor's task force,
which I participated on, and in fact it did not result
in a change in the Sentencing Reform Act but did result
in special ¢ivil commitment proceedings for a
particular kind of sex offender in terms of a special

proceeding. 8o 1t did not change the Sentencing Reform
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Act.

There was a Legislative Budget Committee
report that you alluded to. I am aware of that report.
I have talked to legaislative staff and I have a letter
from the chairman of the board, by the way, from the
State of Washington that says that they have no
intention of moving away from the Sentencing Reform
Act. They feel that's an appropriate policy framework
for sentencing in the State of Washington.

Q. And the shift in emphagis that you refer
to that occurred in Washington an the early *'80's, 1
guess in a sense we're way beyond that. We've already
done that, have we not, through our sentencing

guldelines and our currvent sentencing policies?

A. T would have to say not guite.
Q. Not gquite?
A, T think we're there because you have the

Sentencing Commission so you have the policy framework.
The linkage that is not there 1s that this General
Assembly, as opposed to Washington, did not give any
instructions to the Sentencing Commission to link
capacity to the guideline.

Q. Okay. The unified corrections system
that you referred to i1n Roman numeral IIT 1s really

then what you're alluding to in terms of allocating the
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resources to where they are needed. 1In other words, I
see some subtle i1ncentives for you to improve parole
supervision 1f 1t's going to have an impact in keeping
these folks from committing new craimes and coming back
into the other end of your system. Are my feelings

relative to that under proposed 239 accurate?

A. Yes, they're accurate in two ways.
Q. Would you elaborate?
A. Yes. One, first of all, I think that as

a matter of record the Department of Corrections' first
obligation is public safety, and all the talk aside, T
mean, that's got to be the bottom line bkoth in terms of
policy and practice.

Secondly, when we looked at the sentence
reform impact potentially, particularly as 1t related
to presumptive release, I went to the Budget Office,
Budget Secretary, and said, what we're going to have to
do 18 as that occurs, you need to shift funds from the
institution side to the community side. You have to
have the capacity to provide the appropriate level of
supervision and treatment. I'm also convinced that
what we know from correctional literature and research

1s that 1f you really want to affect offender behavior,
that's where you ought to try. That's where the

resources ought to be put. So that shaft should occur,
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and I'm committed to work with certainly this
legislature and the administration to accomplish that.

Q. One final question. And I've gotten some
calls from parole agents and various folks who work for
the Parole Board. Somebody seems to be telling them
that they're going to be losing their jobs. With a
shift of the parole supervision function from one
agency to another, do you foresee any significant
change 1n the complement for the parole supervision
function?

A. First of all, absolutely would not see a
reduction and I would expect an increase.

Q. Well, that's precisely what I've been
telling them, although I said that I can't, not being
in the administration I can't say that, but I would
absolutely foresee the same thing because you're going
to want to make sure the job 1s done right, are you
not?

A. Absolutely.

Q. Thank you.

CHAIRMAN CALTAGIRONE: Bill.
BY MR. ANDRING: {(0f Comm. Lehman)

Q. Just two quick guestions.

First, Dr. Kramer provided some figures

on what he believed the impact of this bill would be on
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State prison population. Do you have an opinion on the
accuracy of his projectaions?

A. I would concur with Dr. Kramer. I would
anticipate that the increased number of sentences
beyond the current gate, as John descrabed i1t, would be
minimal. I would expect that doing away with the
current bureaucracy in relation to the parocole release
function right now and allowing us to in fact process
offenders more efficiently would result in a reductaon
overall.

Q. And my second guestion relates to that
last point. Do you know at the present time the
percentage of State sentenced offenders who actually
walk out the gate on the day their minimum sentence
expires? Do we know what that percentage is right now?

A. I don't have -- the only figure that I do
have 1s that in an interagency group that Dr. Kramer
referred to, they just looked at a sample of 3,337
cases and they indicated that on an average, those who
are released in that sample on average spend 125.7
percent of their minimum term, but we can go back and
try to determine the breakout of for you.

Q. Okay, thank you.

CHAIRMAN CALTAGIRONE: No other

gquesticns?
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{No response.)

CHATIRMAN CALTAGIRONE: Thank you,
Commlssioner.

At this time, T°'d like to call Sue
Cameron from PCAR, and David@ Mohr. There were reasons
for these people that they would not be able to
reappear, and I'd like to have them both come forward
at this time and Sue can go first and David can go
second, if Dave is still here.

MS. CAMERON: Thank you, Mr. Chairman.

I've heard a lot of discussion this
morning and this afternoon about how victims would
react to this. I have the opportunity to, an fact,
present testimony on behalf of a victim organization.
Before doing that, let me first ask if there are any
other portions of my testimony that a member of the
committee would like to have read into the record prior
to my giving 1t?

{No response.)

MS. CAMERON: Pennsylvania Coalation
Against Rape is a State organization responsible for
the administration of State contract funds to 45 rape
crisis centers in Pennsylvania. Last year, these
centers provided services to more than 25,000 persons

who have bheen directly affected by sexual vioclence. We
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also provide advocacy and educational services on
behalf of victims of sexual violence, and it's in that
capacity as an advocate on behalf of victims that T
present testimony before vou today.

Historically, PCAR has played a vital
role in the victim rights move in Pennsylvania. Our
intent is to vigorously assert the rights and role of
the victim in all parts of the criminal justice system.
Through the efforts of PCAR and many other victim
advocacy organizations, it is no longer assumed that
the only role of the victim is to serve the needs of
police and prosecution in achieving an offender's
conviction.

PCAR supports efforts to reduce prison
populations that now exceed 150 percent of capacity.
We understand that i1t's difficult, 1f not impossible,
to conduct even minimal treatment in institutions that
are woefully overcrowded.

We support the concept of treatment of
offenders in the community with appropriate safeguards
for public safety. 1In fact, we have provided or we
have 1ssued as a policy paper of the organization the
specific policy guidelines for community treatment
programs for sex offenders. We have provided

information to sex offender programs about their victaim
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empathy, pieces or components of their own programs.
We've also done the same for scome programs at State
correctional instiatutions. It is with that history and
perspective that T present testimony today on House
Bill 239, which proposes some major changes 1n our
sentencing structure.

We've heard a lot about how victim
participation is addressed. As an advocate on behalf
of victims' raghts, a1t's those two sections, 506 and
507, that I immediately turned when I first loocked at
the bill. These sections include less signifaicant
victim participation and comments than currently
provided for ain the Probation and Parole Act, and they
don't begin to apprcoach the level of victim
notification and comment that's provided for in House
B1ll 90, introcduced by Representative Ritter. Under
current law, victaims have the raight to express their
objections to releasing an offender on parole. Victims
now have the right to file objections to release of the
offender at any and all subsequent parcle release
hearings. Victims submit victim impact statements and
they are informed by the board of the decision of the
board. Any statements that are filed with the board
are considered confidential 1f they contain information

that may jeopardize the safety of the victam.
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Rape crisis centers, who have assisted
victims with filing victaim impact statements with the
Board of Probation and Parole, consistently say that
their concerns are treated with respect and
consideration. They recognize that the board ais
concerned with public safety generally, and victim
safety specifically. The board has been responsive to
and respective of the need of victims.

239 provides only that victims submat a,
quote, "statement expressing concerns or
recommendations regarding parole supervision,® unguote.
Any consideration of the continuing psychological,
physical or emotional aimpact of crime not known or
underestimated at the time of prosecution and
sentencing are precluded under 239. No assurances of
confidentiality are included to protect information
that may be provided by the victim.

This 1s what Commigsioner Lehman, and I
think Representative Blaum, referred to earlier says it
addresses victims' rights aggressively. We don't
agree.

Because on itsg face %06 and 507 don't
address victim participation as adedquately as current
law or as provided for in House Bi1ill 90, we 1ook to

other sections of the 111 and to the overall concept
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of Just desserts to gailn reassurance that victims'
rights have, in fact, been aggressively addressed. We
looked to the experience of other States, we talked to
our ¢olleagues in other States to determine the impact
of this model on victaims' raights and especially as they
relate to sex offenders. And finally, we met with this
committee's minority staff and with Commissioner
Lehman.

Quite frankly, the results of these
activities provides us with laittle confidence that
victims' rights will be preserved let alone expanded.
We have little confidence that the proposed changes in
fact will significantly reduce prison overcrowding,
provide an increased reliance on treatment an the
community, and address 1ssues of public safety.

239 requires that we adopt a variation of
the just desserts model. It requires that we presume
release of an offender at the expairation of minimum
gsentence except in selected cases as determined by the
department.

We have looked at several factors in
analyzing this bill. The current operation of the
parole system, the specific language of the bill, what
we have been asked to assume about ats implementation,

and the experience of other States.
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As part of the current parole process, a
number of factors are looked at, and I think those have
been covered in previous testimony. The two overriding
criteria that have also been addressed are some of the
risk of recidavism and the risk of violent or
assaultive behavior. What results, again, what you've
heard before, about 70 to 75 percent of inmates who are
released at the time of their first parocle
consideration. This represents, I think, a
constderable amount of risk that's already been assumed
becausge of approximately 12 percent of sentenced
offenders are sentenced for sex offenses and 50 percent
are serving sentences for violent offenses. So already
that 3 of 4 number presumes a certain level of risk to
the community.
When I specifically asked Commissioner

Lehman how this ratio would change if 239 were
implemented, his response was that more rather than
less inmates would be released at their minimum.
Obviously, then, T can only conclude that the
assesgssment of the risk of recidivism and violent
behavior would assume lesser rather than greater
importance in the decision to delay beyond minimum.
For victaim advocates, this represents a significant

change in emphasis from the present system and a
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significant cause for concern over and above the
language 1ncluded in 506 and 507.

And I think we need to look at the
example of sex offenders because as we reviewed what's
happened in other States when public concerns are
raised, they most often focus around sex offenders.
What we know 1s that frequently sex offenders will be,
in fact, model prisoners. The behavior that causes
their crime to be hidden for so long prior to arrest
also makes 1t very easy for them to be model prisoners
inside an institution. Their behavior will appear in
an institutional situation to be particularly
non-deviant, thereby indaicating that based only on
their institutional behavior they might present a
fairly high raisk of success on parole. We know that
not to be the case.

One study that we looked at, 411 sex
offenders were responsible over a 10-year period,
including both rapasts and pedophiles, of an average of
533 completed crimes per offender over that 1l0-year
period, so that the craime of commission was not
necessarily the only c¢rime. If only instatutional
behavior 1s looked at, those factors will have to be
drscarded.

Now, I know 1t's impossible to predict an
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individual's future behavior with absolute certainty.
However, it is possible to predict the probability of
future behavior and then make a considered judgment as
to the acceptability of that 1likelihood. We use
probabilities all the time. We ask -- students apply
to ceollege and we judge them against probabilities of
success based on SAT scores, based on high =school
grades. We do 1t when we hire people 1n the jobh based
on job aptitude tests. We make judgments using
probabilities. 239, and I think the Commissioner's
testimony, requires us to reject that information. And
I submit that to reject these probabilities because the
certainty ¢©f individual behavior cannot be known 1s to
plead ignorance in the face of knowledge.

I don't need to review what I said about
Washington State other than to perhaps comment on the
Community Protection Act that was passed in 1990 which
specifically addressed the incidents of sex offenders,
and again, thais was passed in response to the release
of a sex offender who then proceeded to commit
particularly heinous crimes which gave rise to
considerable public concern. It was in that piece of
legislation that the legislature felt compelled to
specifically State that the highest priority in that

piece of legislation as well as the Sentencing Reform
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Act would be public safety. And I'd also add that
that, the Community Protection Act in Washington State
providing for c¢ivail commitment of some sex offenders,
is only still for a very limited number of sex
offenders in Washington State. There are still a good
number of sex offenderg who are released to the
community, and what in fact happens is that
correctional people will c¢all the local police and say,
we're letting a guy out and we have no confidence in
his ability to perform on the street, but 1it's your
responsible now.

In Connecticut, again, and Connecticut
adopted not a system similar to what's beaing proposed
but based on the same basic concepts, they have, 1in
fact, returned to parole because what they found was
that basically the just desserts model in an
overcrowded system, the priority was given to releasing
inmates. It became a safety valve to relieve
overcrowding.

In Florida, again, which has an incredible
problem with overcrowding, thev're under court order to
keep theilr prison populations under control. What they
have very clearly done is separate the decision to
release 1nto the community, so they made the

distanction between the parole decision and the
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activities performed by correctional personnel. And I
think you'll find 1n State after State that these same
kinds of things keep recurring. We have no reason to
believe that those same kinds of concerns should not be
looked at by this committee.

The final thing I think that I would like
to address 18 the whole issue of work-related and
earned time, because it addresses the whole issue of
treatment, whether 1t be in the ainstatution or in the
community, and I think as we looked specifically at the
language of thas ball, T find it difficult to see that
there is an emphasis on treatment either in the
community or in ainstitutions. The only thing provided
for 1n the language of this bill 1s that current
programming be maintained. It says the department may
make other programs available, but it doesn't require
that that be the cases.

So the only thing that I am assured of is
that current programming will be continued. There is
no commitment that I take with any seriousness in this
language to make sure that the appropriate kind of
community treatment programs are available and which
inmates would have accessgs to upon their release. Those
are the kinds of things that as a victaim advocate,

looking out for not only victaims' safety but as a
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representative of the community that we look at, and I
don't see that those assurances are included in this
bill.

We haven't addressed a number of other
issues. We haven't addressed the aimpact of plea
bargaining, and I haven't, T don't think, heard 1t
discussed 1n any detail here today. There has been
mention of the conscolidation of authority and
discretion into a single agency, and we do have
concerns there. But I think what I am left with 18 a
bill that T know for certain will change and lessen
the impact that victims can have in the process. It
holds out promise for a number of other things, but
that's all a2t is. 80 I think if I am a representative
of that public which must understand this bill, I am at
a loss as to how to explain 1t to my constituency other
than to say rights that you currently have will be
diminished under this act or under this bill.

I'd be happy to respond to guestions.

CHAIRMAN CALTAGIRONE: 1I'd 1ike to have
Dave present his testimony and then we'll open 1t up
for questions from the members.

Please stay, Sue.

MR. MOHR: Thank you. My name 1s Davaid

Mohr. I'm from Lehighton ain Carbon County here today
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to offer to you my perspectaves on this legislation
based on 16 years of lecturing in college criminal
justice and corrections and over 20 years working in
the corrections in Pennsylvania as a parole agent. My
testimony w11l be a little bit different 1n that I'd
1like to offer a perspective more from a street level,
you might say., because JT've worked with everybody in
the community, everybody involved in criminal justice,
everybody involved in the corrections community, I
worked with the public, T worked with the victims, and
I worked with the clientes of the system, the parolees
and prison inmates.

After reviewing data for thas
presentation, as I noted in my prepared remarks, T
determined my offhand remark was that some
condgratulations, I believe, are in order for both you
as legislators and for Pennsylvania criminal justice
and corrections in general. For example, we've already
noted that the FBTI Uniform Crime Report shows
Pennsylvania near the bottom, ranking 47th out of 52
jurisdictions in major crime per 100 population, and
that speaks well,

Also, I noted that Pennsylvania's ranked
39th of 51 jurisdactions in the rate of imprisonment

per 100,000, and that's not bad.
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In addation, and partially in response to
the tragedy at Camp Hill, prison overcrowding in
Pennsylvania has been aggressively addressed ain the
Assembly by the PCCD of a Blue Ribbon Corrections
Overcrowding Committee, and the subsequent 1ssuance in
March 1990 of their report containing Pennsylvania
offenders, which I included in your folder in case you
don't have a copy. With yocur support, you, the
legislators, some of the 11 recommendations to reduce
prison population to 99 percent of capacity by 1993
have already been implemented, and particularly those
addressed to the State Parole Board. The blueprint is
here and 1t can work if it's implemented fully.

And finally, you have a model State
parole system that 18 one of if not the finest in the
country. The State Parole Board is accredited and
regularly reaccredited by the Commission on
Accreditation for Corrections and administers an
aggressive and thorough system of supervising offenders
1n our communities.

What, then, is wrong ain all of this?
What's wrong with our current sentencing policy and
what's wrong with our current parole system that we
need House Bill 239? My thesis, my perspective, is

that there 1s nothing fundamentally wrong with
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sentencing in Pennsylvania or with parole, and that
this legislation is both unnecessary and potentially
dangerous to our communities. T feel this 1s a classic
example of c¢reating a problem or problems and then
cffering solutions based on false or misleading
arguments to support that solution.

Allow me to illustrate how I feel 236G 1s
both unnecessary and potentially dangercus. I put
another sheet in your packet which 18 a chart form
which addresses some major categories of my concern.

In terms of overall philosophy, there are usually three
generally accepted philosophies of corrections. We're
dealing in Pennsylvania with two of those philosophies.
One is the rehabilitative model and the other is the
justice model, just desserts. Right now in
Pennsylvania we're using, we've been using a very nice
blend of the best aspects of the rehabilitation model
with the emphasis on treatment, and the justice model
through law enforcement and particularly through our
Pennsylvania sentencing guidelines. We're using the
best aspects of both right now and my position is 1t
works very well. Of course, 239 proposes that we go

wholly to the justice model with abandonment of

mandatory treatment.

Sentencing structure, this has been
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argued so far today. I'm not going to drag thas out.
According to the Natioconal Ingtitute of Corrections'
definition, Pennsylvania currently 1s in a determinate
sentencing model, and of course the proposal 18 that we
go to a different form of determinate sentencing, but
nonetheless, determinate sentencing being proposed
again.

As far ag the certainty of minimum
sentence to be served, this again has been talked about
already. 1T, very frankly, haven't talked to any judges
who have complained to me that they can't sgentence
someone to a long enough period of time for an coffense.
There are ways, using our current sentences guidelines,
our current procedures, to give someone, give an
inmate, give a defendant virtually any length of
minimum that is felt necessary.

Under our current system, an inmate
serves no legs than the minimum set by the sentencing
judge. Under this proposed model, an inmate can be
released months or vears before the minimum set by the
judge. Temptation for judges to oversentence to allow
for deducted earned time and an attempt to keep the
inmate incarcerated for the desired length of time,
I've seen this happen. TI've talked to other probation

officers who tell me when we are asked to do a
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pre-scentence report the first thing the judge says 1is,
how long do I have to sentence this guy to keep him in
X amount of time? 8o then the judge revises his
sentence upward in an attempt to keep the person in for
a desired length of time. This 18 already happening
now in systems including the Federal system.

As far as treatment program i1nvolvement,
coerce treatment is effective. Hopefully, in the next
session Robert Sandle will be here to address that
1ssue specifically and give you names of programs, give
you the facts, the data, the research, the experiences
that course -- to hopefully convince you that course of
treatment is effective. Drug, alcohol, sex offender,
mental health program participation 18 an important
consideration for release to the community. Under the
propcesal and 239, course treatment, we feel, 1s being
ignored. No required participation in treatment
programs in prison before release to the community.

You can't leave it to the motivation of prison inmates.
Motivation is something that usually isn't there.
Treatment programming must be required both in the
institution and on the street. We've seen 1t work.

As far as release crateria, again, Mr.
Jacobg addresses very thoroughly the Parole Board

presently uses explicit multi-variable research current
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parole guidelines in the decisionmaking process in
order to structure discretion, maintain fairness,
assess risk to the community. And, of course, under
the proposal the inmate, regardless of risk, will be
automatically released if misconduct-free. Now, there
are some problems there with the proposal. It's pretty
well-known in criminal justice that the most dangerous
inmates do the best prison time, that they are many
times misconduct-free.

Ag far as misconducts, from my level I
have had many experiences where I found misconducts
that haven't been reported. T1I've seen nething here to
address that issue. We have to trust that the prison
official will report all misconducts. We don't know
how that will be done, we're not sure what the criteria
are. Again, T've just seen misconducts bheing either
not charged when they should have beenh charged, I've
even seen situations where there have been attempts to
conceal urine results that were positive for drugs, all
in an attempt to not jecopardize a person's parole
release. That happens. That happens I can't say how
often, but 1t certainly has been 1n my experience.

Parole plan, we've talked about this. At
present the parole plan must be verified by the field

staff and in the best interest of the inmate and
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community before release is considered, and we see
nothing in the current bill that indicates the plan
must be recommended for approval by the field staff or
even submitted or even investigated prior to the
automatic release date. Out in California, talking to
a parole officer out there and the officer said to me,
we were talking about this very thing and the officer
said, "Do vou see that vacant lot across the street?" I
said, "Yeah. Why?" And the officer said, "If an
inmate getting ready for automatic release says that's
where I'm going to live when I get out, we have to
accept it, and then when the person comes out we have
to go looking for him." Parole plans should be
submitted before the person is allowed to be released
and verified.

Victim input we've talked about at dgreat
length. I'm not going to go over that again.

County prisons. 1 think one of the major
downfalls of this whole proposal, county prisons do not
seem to be subject -- counties do not seem to he
subject to this proposal. County authorities may or
may not adopt the proposed changes, leaving to further
fragmentation and dasparity. For example, a county
prison would not have to give earned or work time or

offer any programs or be subject to the same misconduct
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criteria and reporting of that misconduct as the
Department of Corrections is setting up for themselves
in this bill. There are a little over 20 percent of
State prisoners serving time in county prisons. We
need to continue to be able to treat them the same way
1n terms of parole considerations that we're doing for
the inmates in State prisons at present.

Releasing authority, we talked about at
present it's the independent Pennsylvania Board of
Probation and Parole, a needed checks and balances
system 1n corrections. The proposal 1s that the
Department of Corrections be the releasing authority.

As far as overall correctional priority,
at present I feel we have a balance of i1ndividual
liberty interests and community interests, and my fear
is that the proposal will be -- the priorvity will be
more for institutional needs.

And I'1l1l be glad to respond to any part
of that. T know I've gone over that very generally.
That's certainly a lot of room for argument there, but
this is my perception from working in the current
system and looking at the proposal.

You may be wonderaing why "Danny the
Creep"” appeared i1n your folders. What I'd like to do

is go through, gave you a lattle scenaric, a firsthand
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look or walk-through of what possibly could happen with
"Danny the Creep,” a pedophile, under the new proposed
system, and this 1s my fear, and we've geen attempts at
this already. Danny, as you can probably guess, Kevin
Blaum kind of stole my thunder here, Danny is a
pedophile, likes young boys and girls, so Danny finally
gets sentenced, he gets sent to State prison finally.
Typical of pedophiles, Danny sits very gquietly in his
cell, deep in his fantasy world playing with his doll,
smiles at the guards when they go by.

REPRESENTATIVE HAGARTY: (ould you tell
us what his sentence is before you--

MR. MOHR: Pardon?

REPRESENTATIVE HAGARTY: What sentence
did he receave?

MR. MOHR: ©h, a State sentence to a
State prison.

REPRESENTATIVE HAGARTY: No, but how many
years? If you're doing a chronology, I want to know
from the beginning how many years he received?

MR. MOHBR: Pick any amount. Let's say
he's doaing % to 10.

REPRESENTATIVE HAGARTY: Well, pick any
amount 15 very critical to the proposal.

MR. MOHR: Okay, let's say he gets 5 to
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REPRESENTATIVE HAGARTY: It's meaningless
to me if you don't Know what sentence he received,
frankly.

MR. MOHR: 8o Danny sits 1in his cell very
guietly, smiles at the guards, no misconducts.
Somewhere along the line prison staff comes to Danny
and says, Danny, you ought to be i1n a sex offender
program. Danny says, no thanks, but I hear you have a
an opening 1n auto body. 8o Danny goes into auto body
and gets his four days per month earned time for
program participation. Somewhere along the line also
Danny puts a note in the local lonely hearts column and
begins correéesponding with a woman 1n the communaty, and
this happens often, the woman begins corresponding, she
happens to have two young children, they wrate back and
forth. 8She says, you sound like a nice man; he says,
you sound like a nice lady. She gays, by the way, I
have two young children. He writes back, he says,
that's great, I love children. 8he writes back and
says, let's get married when you get ocut. He says,
fine. Now, this happens, okay? I'm beaing funny and
yet it's not.

REPRESENTATIVE HAGARTY: 1Is this a real

case?
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REPRESENTATIVE CLARK: It happens.

MR. MOHR: TIt's real. 1It's real. There
are people like thais. I can't say that this--

REPRESENTATIVE HAGARTY: This 1s not a
real case. I just want to Kknow what we're hearing.
This 1s not a real case. You've giving me a sgenario
that could happen?

MR. MOHR: Yes.

REPRESENTATIVE HAGARTY: This is not a
real case.

MS. CAMERON: It does happen.

MR. MOHR: It does happen, maybe not to
-- it does happen. It does happen.

REPRESENTATIVE HAGARTY: But it didn't.
This is not a real case. I just want to make it clear
what we're hearing here.

MR. MOHR: This is what could happen to
an individual under this proposal. We haven't --
obviously, the proposal--

REPRESENTATIVE PICCQLA: It can happen
currently. I mean, T don't think you're making a
point.

MR. MOHR: I'll get to the current
situation where we can address thas.

CHAIRMAN CALTAGIRONE: TIf you would, the
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hour 1s getting late and we have questions for the
young lady that is here.

MR. MOHR: Okay. A staff member comes
along and says, Danny, we're faiguring out your presumed
release date. Where are you going to live? Danny
says, well, T don't know. T haven't decided whether
I'm going to lave with my mother or my garlfriend. The
staff members says, you better decide. You're coming
up for your release date. Danny does nothing further,
comes up to his automatic release date, the staff
member says, where are you goang to live? And Danny
says, wWell, I'm going to go live with my girlfriend.
The staff member says, ckay, report to the parole
department after you leave here and tell them where
you're going to live, and Danny goes out to his
girlfriend's house and her children. This could happen
under this proposal.

Now, under the current system, Danny
would have to participate in a sex offender program
before he's released. Danny would have to have a
parole plan approved before he leaves the institutaion,
including sex offender therapy. Danny would not live
with a garlfriend with two yvyoung children. We have the
safeguards in place at present, which I'm really

concerned that would not be in place under the



bwhyte
Rectangle


WL =1 M da W o =

= T S R
B W N e O

15
16
17
18
19
20
21
22
23
24
25

217
proposal. Danny would be eligible for automatic
release.

REPRESENTATIVE PICCOLA: Mr. Chairman?

CHAIRMAN CALTAGIRONE: Chairman Piccola.

REPRESENTATIVE PICCOLA: Mr. Mohr, T--

REPRESENTATIVE RITTER: He's not done
with his testimony.

MR. MOHR: Yeah, 12f I could finish and
then I'll answer--—

REPRESENTATIVE PICCOLA: Well, before vou
get off of this point, have you read the bill?

MR. MOHR: Yes.

REPRESENTATIVE PICCOLA: Well, you're not
testifyvaing accurately about what's in the bill. Now, I
have no problem with witnesses disagreeaing relative to
philosophy or what isn't ain the bi1ll, but the bill
specifically provides that there shall be a parocle
plan, and it lists all these things. Now, 1n my
interrogation of you I'm going to guestion you about
that, but please, be accurate about what's in the bill.

MR. MOHR: T feel I'm beang accurate and
I'11 defend my position upon guestions.

I'11 fainaish shortly and then we can get
to guestions.

I'm suggesting also you have to be
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concerned over the phrase, "to be determined by the
department,” which appears at least gix times in Bill
239, and "involve major rules and policies," which
ought to be more specific. You know, how would you
react normally if somebody approached you and said,
here, sign this contract; I'll €111 1n the blanks
later. That's something of the things I'm reading in
this bill. T don't 1i1Kke the phrase "to be determined
by the department" because if the bill's passed, 1n
many ways it's a blank check.

In answerang the guestaion, who should
gscreen for parole release and then supervise c¢riminals
in our communities, the present Parole Board or the
Department of Corrections, we can make an analogy,
again, of you having to call someone to do a plumbing
job in your home. Would you call a plumber with k0
years of proven experience or would you call an
electrician who tells you, I want to branch out anto
plumbing, I read a book once? Who should supervise
people in our communities?

Fairness to inmates over community
safety. Before you liscen Lo Loo much of che projecred
data and the charts, please keep in maind the basic
question I'm posing: Where 1s the problem? This ball,

in my opinion, does not need to be amended or rewritten
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or tabled. Tt deserves to be soundly rejected. Now,
let’'s not recreate the experiences of some other States
that have gone the route of 239. Let's keep doing what
is working so well for Pennsylvania.

CHAIRMAN CALTAGIRONE: Representative
Piccola.

REPRESENTATIVE PICCOLA: Thank you, Mr.
Chairman.

Both 1n Mr. Mohr's testimony and somewhat
in many Ms. Cameron's testimony there's some
misapprehension or misbelief that these people are Just
going to walk ocut with no parole plan. This bill
specifically provides that the department shall have a
parole plan. The parole plan shall consist of, one, a
residence investigated by the department staff; two, a
verifiable means of support, which may include
employment or an educaticonal or training program
investigated by the department staff; three, general
and specific conditions of parole to be determined by
the department, which of course could include treatment
where it's appropriate.

Now, I don't know where you get the idea
that there's going to be anything different done by the
Department of Corrections than 1s being done by the

Board of Probation and Parole. Why would Commissioner
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Lehman, who incidentally is accountable to the Governor
who 18 directly accountable to the people and we know
how public opainion swings on governors in this State,
why would he be more inclined to let these people Just
walk off and do what they please than a Parole Board,
which is appointed, confirmed by the Senate, and then
si1ts there basically forever?

MR. MOHR: There's nothing in the bill
that says the parole plan must be approved before the
person is released. There's nothing that says a person
would be held up from release 1f a parole plan 1s not
in place.

REPRESENTATIVE PICCOLA: Well, would it
be acceptable 1f we put that in the bill?

MR. MOHR: Well, if you do that, then
vyou're risking holding people beyond their automatic
release date, and then if that's going to be done, the
Parcle Board is doing that now.

REPRESENTATIVE PICCOLA: No. I don't see
where that's a problem. I mean, if you start working
on the parecle plan far enough in advance, you'll have
it ready when their release date comes up.

MR. MOHR: T'm telling you in talking to
agents 1n other States where they have this kind of a

system, there are inmates that don't bother to submit
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parole plans and are stil] released automatically.
What are vou going to do with an inmate that doesn't
submit a parole plan?

REPRESENTATIVE PICCOLA: Well, they won't
be released. We will put whatever language 1s
appropriate i1n here to make sure that there is a parocle
plan. I mean, I was satisfied with the language in
here now, but if you think 1t requires some stronger
language, I have no problem with putting that in.

MR. MOHR: I think that's a big loocphole.

REPRESENTATIVE PICCOLA: Well, I, quite
frankly, think vou're just nit-picking. T mean,
certainly 1t 1s not our intention to release people
without parole plans.

MR. MOHR: Tt's not in the ball.

REPRESENTATIVE PICCOLA: Well--

MS. CAMERON: Might I respond,
Representative Piccola?

REPRESENTATIVE PICCOLA: Yes. Yes,
please.

MS. CAMERON: I thaink if vou look
carefully at my testaimony. we did not —-- we were very
clear about that parole plan existaing.

REPRESENTATIVE PICCOLA: Okay. All

right, let me respond to "Danny the Dude," or whatever
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he was that he referred to. Your hypothetical was 5 to
10. Under this bill, 1t could be 8 to 10. You realize
that, don't you? And it probably will be, 1t probably
w1ll be because we fully expect, and we may even put
language in here to make sure that it happens or
introduce a separate resolution, we fully expect that
1f we repeal that minimum/maximum restriction, that the
Sentencing Commission is going to take those sex
offenders and is going to increase the minimum range so
that we will have people serving time longer than they
are now or longer than they're permitted to now. In
fact, if you refer to Mr. Kramer's testimony, he said,
I expect that the guideline sentences for murder, rape,
involuntary deviate sexual intercourse, spcusal sexual
assault, aggravated indecent assault, robbery, and
other violent offenses would be carefully revised and
the sentences for many of these offenses would be
increased. And I not only would expect it, I would
almost insist upon it, and we may decide to put
language 1n there. But given the repealer in this
bill, we're able to deal with those people better than
we can deal with them now.

Okay, I'1l]] let you respond.
MR. MOBR: All you'd be doing would be

possibly incarcerating them longer.
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REPRESENTATIVE PICCOLA: Well, 1sn't that
what you want?

MR. MOHR: There's nothing in the bill
that would reguire the sex offender therapy, which
we're already doing in our prisons--

REPRESENTATIVE PICCOLA: There's nothing
in the law now to require that.

MR. MOHR: They won't get out on parcle
1if they haven't started a sex offender program 1n
prison.

MR. ANDRING: They can reach thelr
maximum and then leave anyhow.

REPRESENTATIVE PICCOLA: I really don't
think you've read the bill carefully enough to
understand what 1s in here relative to these
ancentives. I'm quite mystified as to where vyou're
coming from.

Ms. Cameron, would you like to respond?

M8. CAMERON: Yeah. I think I'm fairly
clear on what this bi1ll provides in terms of a parocle
plan.

I think our c¢oncern i1s hefore you even
get to that point, and that's with the presumption that
parole, but in exceptional cases, will be made at

minimum, then the plan will be in place. What the
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mechanics of approving that plan I think that I'm not
the best one to speak to that. But I think the concern
that we have is that presumption. And I think what I'm
left with 1s a clear understanding that more people
will be paroled at minimum than are currently being
paroled at minimum, or I'm left to assume that new
sentencing guidelaines will, in fact, be longer for some
offenses. T do not know that given this language. I
think the difficulty that I have with this, as I say,
ig what I'm very sure of 1s what this provides for is
Jess victim partaicaipation in this system, and I am
asked to make a number of assumptions about what will
in fact happen, which there was not agreement among
members of this committee nor among those who testified
as to what, in fact, the impact will be. As a
representative of victim groups, I £ind that difficult
to get real enthusiastic about, quite frankly.

REPRESENTATIVE PICCOLA: Well, then let
me ask you, first of all, let me say that relative to
victim impact, quite frankly, we didn't put a lot of
that ain here anticipating another bill, probably Ms.
Ritter's bill which we passed out today which we fully
support, and I anticipate that and this bill moving
together, quite frankly.

MS. CAMERQON: Okay, can I address that



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


- LR & B

- x>

10

12
13
14
156
16
17

19

20

22

23
24

25

225
for a moment?

REPRESENTATIVE PICCOLA: Well, then let
me address your other question. What you're seeking, I
think, 1s longer incarceration for certain kinds of
offenders, sex offenders particularly, which I fully
support, and even better than victim i1mpact into
whether a person is paroled at the minimum or not in my
opinion is a longer minimum for all sex offenders.

Now, would you agree to that?

MS. CAMERON: Well, not necessarily. I
don't think necessarily that a longer minimum for sex
offenders serves any purpose 1f the alternative might
have been a shorter minimum with mandated treatment
available 1n the institution or available in the
community which was mandated. And I don't see that
extension of the minimum here, that the quid pro quo 1s
the additional treatmwent will be available for that
person.

REPRESENTATIVE PICCOLA: Well, I'm not
going tc argue with you. You may be absolutely raght,
but we don't have that now, s¢o why -- do you want it
now? T mean, maybe we can--

MS. CAMERON: Let me be very clear.

REPRESENTATIVE PICCOLA: Let me 3just say

this: TI believe that a unified corrections system as



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


O M B W N

-3

[«-]

226
being espoused by the Commissioner of Corrections 1in
this bill gives us a much greater opportunity, and I
can't guarantee that the resources are going to be
there, but I think you're going to have a much greater
opportunity to have the kind of, whether you mandate it
or not, but the kind of treatment that you're talking
about wathin the instatution and in the community than
the current fractured system that we presently have
where corrections goes one way and parole goes another.
I think your gcal of treatment in the institution and
outside the instaitution is much better realized, much
more of a reality under House Bill 239 than 1t would be
under the present system. I really do.

MS. CAMERON: Well, I think we have a
disagreement on that fact.

REPRESENTATIVE PICCOLA: Well, you don't
have it now, raight?

MS. CAMERON: There are some offender
programs, sex offender programs, existing in
institutions to date. There are some in the community.

REPRESENTATIVE PICCOLA: Okay.

MS. CAMERON: And what I would look for
is an 1ncrease 1n those. What I see in thas bill is a
requlirement only to maintain what is currently

provided.
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REPRESENTATIVE PICCOLA: Well, okay—-—

MS. CAMERON: So this bill, from our
perspective, does not move us any further.

REPRESENTATIVE PICCOLA: Well, T
understand that -- I mean, we can't put all of that
kind of stuff into this bill, but do you see where, and
maybe it*s hard to visualize, but in my mind ait's very
clear that when you bring a Commissioner of Correcticns
on board in a new administration, or an old
administration for that matter, and that person has the
incentive, I would hope, to do a farst-class Job and
not get in trouble with the boss, the Governor, that he
is going to make every effort, or she 1s going to make
every effort, to provide both in the institution and on
the parole side, on the release side, the most
resources possible to effectuate a lower recidivism
rate, and talking specifically about sex crimes, those
kXinds of programs that would reduce recidivism. The
present system, as T see 1t, all Commissioner Lehman
has to worry about 1s that he doesn't have a riot over
in Camp Hill again, really. I mean, when it all comes
down to 1t, he doesn't have to treat anybody. He just
has to keep them confined so they get out and what they
do when they get out, that's the Parole Beoard's

problem, not his problem.
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MS. CAMERON: Well, let me respond by
saving I think our experience with the Board of
Probation and Parole has been a positive one. They
took, in 1986, a piece of legislation and turned 1t
into a system that adequately addresses the needs of
victims. Five people have achieved agreement on that.
I know that. Okay?

REPRESENTATIVE PICCOLA: Um-hum.

MS. CAMERON: What you ask me to do is
trade that for a system that, quite frankly, our
experience with predating Commissioner Lehman's arrival
and post-dating his coming to Pennsylvania has not been
particularly responsive to the needs of vaictims. So
you're asking me to trade a system that I know where T
know there are five people in agreement, and to change
that would reguire three of those five to change their
mind, to trade that for a system that does not have a
particularly good track record with victim
organizations and 1s subject to one person, okay, that,
quite frankly, I think 1f you look at the tenure of
correctional commissioners in Pennsylvania, does not
match that of the tenure of the Board of Probation and
Parole. I mean, I'm not sure -- I don't see the
advantages to my organization, to victims in

Pennsylvania of this change. There may be other
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reasons to do that, okay? I'm giving you my
perspective.

REPRESENTATIVE PICCOLA: And I see your
point of view entirely and in fact a few short months
or maybe a year, over a year ago I was 1n your camp
because I didn't have the same confidence in the
Department of Corrections, and I guess maybe my
perspective 1s somewhat jaundiced because I have had
the opportunity to work with Commigsioner Lehman forv
the last year or more and I've seen a demonstrable
change over there. And I guess as a legislator, T look
to a particular proposal to see what kainds of
incentives that proposal 18 going to build in for
governmental performance, and T see in this proposal, I
see not only incentives for improved corrections, I see
the aincentive for improved post-corrections or parole
supervision, and T see it under a unified system that
will be able to allocate the resources better, maybe
even attract more resources, since he hepefully has the
ear of the Governor. He can walk right in there, T
guess. I know I can't. And I guess that's why I -- I
mean, I recognize your point of view. You're afraid of
the unknown.

MS. CAMERON: No, I thank we're willang

to risk the unknown, but I think we have to know what
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the boundaries of that unknown are, and as T look at
this bill, as I've listened to testimony, what I see
basically is a fruit basket. On the one hand we have
some people who are saying, we need sentencing reform.
We need the front end of the system fixed. They'll
say, okay, we'll fix the front end of the system. Then
we have other people saying, no, we need the back end
of the system fixed, so we'll fix the back end of the
system. Well, we need something that will deal with
overcrowding, and some people say, well, this will deal
with 1t. Other people say, no, what we need is a
system that more emphasizes treatment. Well, we have
1t here. I am guite confused as to what the intent of
thais bill is.

REPRESENTATIVE PICCOLA: All of the
above.

MS. CAMERON: It seems to me 1t's being
draiven by any number of different concerns, none of
which I thank have been adequately satisfied, victaim
concerns being one of them.

CHAIRMAN CALTAGIRONE: That's the purpose
of these hearings.

REPRESENTATIVE PICCOLA: Well, I think
all of the things that you mentioned are certainly

goals of this proposal, and I thaink that 3t 1is a
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far-reaching proposal. I wouldn't deny that 1t is a
major change for Pennsylvania. But I want to know -- I
guess what I want to know from you is specaifically what
kind of guarantees or assurances relative to victims
would we have to have to at least allay your fears 1f
not get your support?

MS. CAMERON: I have not seen sufficient
information to justify the support of the presumpticn
of release at minimum. Okay? That would satisfy
public safety concerns. I think, for instance, were
this legislature to have the specifics of what the
sentencing or the Sentencing Commission reform or
revisions would be and we were able to Jook at those at
the same time we were looking in this bill, perhaps I
might feel more comfortable. You're not asking me to
do that, okay?

REPRESENTATIVE PICCOLA: Well, let me ask
you, keeping the parole decision with the Parole Board,
in my mind, results basically -- the public protection
that results, if any, is that people are kept in prason
longer. Am T correct or am I not correct?

MS. CAMERON: They're kept —- they're
apparently kept in prison beyond their minimum, okay?

REPRESENTATIVE PICCOLA: Well, longer

than they would be.
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MS. CAMERON: Which 1s longer than their
minimum, theilr current minimum, which is something that
1s more than appropriate within our current system. We
say. you have a sentence of 5 to 10, that means you
wi1ll be under some kind of control for 10 years, you'll
be 1n prison for 5 and you may, there 1is the
possibility that you may be released at 5 or anytime 1n
between. I don't see that that 1s untruthful.

REPRESENTATIVE PICCOLA: No, you missed
my guestion. You indicated to me your concern with the
fact that five people aren't sitting there decidang
when a person is going to be released, and I said,
well, that decision only results in a longer minimum
sentence of some period of time, but it does rvresult in
a longer sentence.

MS. CAMERON: Bevond the minimum, right.

REPRESENTATIVE PICCOLA: Beyond the
M1Nnimum.

MS. CAMERON: That's right.

REPRESENTATIVE PICCOLA: What is the
difference between that and a longer flat minimum,
longer than half the maxaimum? Say instead of 5 to 10,
why not a 7 to 10?

MS. CAMERON: I thank 1t comes back to

Representative Josephs' peoint earlier in terms of
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questions about the gatekeeper, and I think we have
concerns, okay, that in combining those functions 1in a
single agency 1in an overcrowded system, the experience
of other States has been that the overcrowding issue
w1ll draive the release decision. And the areas, for
instance—-

REPRESENTATIVE PICCOLA: No. No.

MS. CAMERON: I'm saying that's been the
experience 1n other systems. That's what T have to
look at.

MS. WOOLLEY: Those systems are different
than thais bill.

REPRESENTATIVE PICCOLA: This bill--

MS8. CAMERON: They are modifications.

REPRESENTATIVE PICCOLA: This bill drives
the release decision, not—-

MS. CAMERON: The department has the
discretion to determine when parole will be denied.
Okay? You have confidence in Commissioner Lehman. T
have, because T have not dealt with haim at great
length, I have less confidence i1n that system.

REPRESENTATIVE PICCOLA: May I yield to
Representative Hagarty?

REPRESENTATIVF HAGARTY: Thanks. Thank

you.
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Let me first say, Sue, I think you know
that I've worked as hard on behalf of victims in thas
legislature as anyone, 80 I'm serious when I tell vyou
we want to understand your concerns and to make sure
that this legislation 1n no way jeopardizes victaims.

Let me just say what I think that you've
sai1d to us, which I understand is thais bill by 1tself
gives no dgreater protection to victims, and I don’'t--

MS. CAMERON: It gives less.

REPRESENTATIVE HAGARTY: It gives less
protection to victims.

MS. CAMERON: That's right.

REPRESENTATIVE HAGARTY: And so the farst
thing I think that Representative Piccola was trying to
assure you, so that we have this in framework, i1s that
we view this, and T say "we" as the sgponsors of this
bill, we view this with House Bill 90, T think I have
the right number, Representative Ritter's bill as a
companion piece. So I ask you, I understand from
purposes of your testimony today that yvou would not
necessarily be viewing that as a companion piece.

MS. CAMERON: That's raight.

REPRESENTATIVE HAGARTY: But I can tell
you that we view this now as a companion piece.

MS. CAMERON: T understand that.
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REPRESENTATIVE HAGARTY: And do not
intend to move this legislation without greater
protection for victims' rights. What reassures me, and
I need to understand then in that framework an part,
and let me also say that if you as a representative of
victims would feel more comfortable, which is what
you've said, with a proposal before thais legislature as
to Wwhat the sentencing guidelines will be, I think you
should have that, and I think we should have that
before we vote on this proposal. I have no problem 1in
suggestaing to John Kramer that thas legislature wants
to know what recommendations they're going to make to
us so that we know that vioclent crimainals, particularly
sex offenders, are going to receive those longer
sentences, which he has told us are appropriate.

Now, given that, I guess TI'm going to get
to a question eventually, I mean, 1t seems clear the me
that House B1ll 90 provides for greater victim input--

MS. CAMERON: Than we currently have,
yes.

REPRESENTATIVE HAGARTY: --because 1t
provides for victaim input 1n every case.

MS. CAMERON: Um-hum.

REPRESENTATIVE HAGARTY: T am curious

then, number one, do you think sex therapy and
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treatment works? The first time I've heard that, that
it works.

MS. CAMERON: No, I think it 1s one of
the most difficult treatments to look at and view as
successful. For instance, the treatment programs
designed for pedophiles are notoriously unsuccessful.

REPRESENTATIVE HAGARTY: OKay, now, this
is my feeling--

MS. CAMERON: But, let me gay, it is most
successful, I think, first of all when 1t is mandated,
whether that be in the institution or in the community.
Absent the availability to provide i1t in the community,
it should and must then, from our perspective, be
absent 1ts availabilaity an the institution. It should
must then be available and mandatory in the community.

REPRESENTATIVE HAGARTY: Okay. I have
two thoughts on that. The first is, as to the
institution, 1f we don't mandate it now, you've
indicated that you think inmates are more likely to
particapate in 3t because it's going to affect whether
or not they are paroled.

MS. CAMERON: That may -- yes. 1
hesitate to--

REPRESENTATIVE HAGARTY: Because we're

not mandating it, per se.



bwhyte
Rectangle


S N il W D

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

237

MS. CAMERON: That's right.

REPRESENTATIVE HAGARTY: My thought is
that since this legislation encompasses good time or
merit time, the same incentive for time reduction will
be there for treatment to the extent that you think
treatment 1s a value. My further thought, though, is
unless we get a bhetter handle, and you want to know
what this offers that we don't now have, to me what it
offers 18 a better handle on who ocught to be in State
prison and who ought to be out because we have limited
resources. And only if we can better determine ——- Mary
Woolley and I, when we were at Camp Hill last week, wve
interviewed a young man who would you believe was doing
6 to 24 months for unauthorized use of a motor vehicle?
He took his father's car. He is in our State prison.
Now, unless we get a better handle on the fact that
that guy, unless there's something I don't know about
him, doesn't belong using State time, we can't offer
the programs in the State prison because they're too
overcrowded and we don't have a handle on who ought to
be in that State prason.

S0 what I thaink this offers, for Kevan
and for those who don't see what 1t offers, 18 I think
a way to manage who ought to be 1n the State prison and

who's making though decisions. And what concerns me is



bwhyte
Rectangle

bwhyte
Rectangle

bwhyte
Rectangle


(< IS O -

L™ |

238

if treatment 1s what you want, T don't see how we're

reducing treatment 1n prison by this. A long speech on
that.

MS. CAMERON: TI'm not here to argue that
prison should be a place that provides only treatment.
I think 1t is possible that treatment can be provided
in a prison setting. Certainly we would like to make
sure that those offenders, those inmates who are most
appropriate for treatment are able to receive 1t. I do
not see, though, that that 12 necessarily going to
result here. What I heard John Kramer testify to was
that his best estimate was that perhaps the prison
population would be reduced by 3,000. That would leave
us at about what, 21,000, 22,000? §till incredibly
over capacity. So the likelihcod of any kind of
treatment, any kind of expansion of treatment, in that
current ainstitutional setting is awfully dafficult.

The only other place that that leaves for treatment to
occur 1s in the community. I think the Board of
Probation and Parole has demonstrated its ability to
provide supervision, to respond innovatavely to
numbers.

REPRESENTATIVE HAGARTY: And I will agree
with that.

M8. CAMERON: So I do not see the
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justification then--

REPRESENTATIVE HAGARTY: But this makes
no change.

MS. CAMERON: ~--for the transfer.

REPRESENTATIVE HAGARTY: This makes no
change in post-release.

MS. CAMERON: T think there is a
significant change, Lois, when you move those people
responsible for the supervision of inmates in the
communlty under the auspices of the same people who are
responsible for housing them inside and deciding who to
release. I suggest to you that if I am a parole agent
and T have a decision as to whether or not to arrest on
a technical violation which may involve, and in all
likelihood, recommitment, and I know that a priority of
my boss 18 to Keep numbers down, I will choose teo turn
my head. I suggest that is not as 1ikely to happen in
the current system. I say that understandang that
everyone in the system has best intentions.

REPRESENTATIVE HAGARTY: I agree with
you, and that 1s good input, and I like Fred Jacobs'
suggest that we have a separate system with separate
accreditation for that function. T think the best
thing we can do 1s provide adequate post-release

supervision. It 1s not that that this bill attempts to
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change. What this bill attempts to change 18 the
release decision.

MS. CAMERON: But you have to understand,
Lois, that moving State parole agents under the
auspices of the department significantly changes the
dynamics of that relataonship.

REPRESENTATIVE HAGARTY: All right, let
me go to one other point that concerns me. As I say,
I'm happy to hear that treatment works, and I'd like, I
mean, I'd like to feel that we can treat these people.
I think you and I both agree the best thing that we can
do, though, in violent crimes of sex nature, and
particularly with the pedophile example, 1s
incapacitale these people for as long a period of time
as possible--

MS. CAMERON: That's raght.

REPRESENTATIVE HAGARTY: --because more
than likely, they are not going to be treated.

MS. CAMERON: That's right.

REPRESENTATIVE HAGARTY: And so 1t seems
to me that what this does, though, 1s it puts the
decision at the front end with more victim 3nput at
that time and with greater judicial discretion for
longer sentences.

MS. CAMERON: Well, let me suggest a



bwhyte
Rectangle

bwhyte
Rectangle


[

~ o s W N

10
11
12
13

241
scenario, okay?

REPRESENTATIVE HAGARTY: Okay.

MS. CAMERON: TIn fact, again, I hate to
drag out the pedophile, but we know within most
instances there will not be a single victim. There may
be 1n fact a single victim at the time of conviction
and at the time of sentence. What we then learn 1n the
interim, through the most appropriate processes, are
that six, seven, eight or nine other victims are
victins of that same person. OKkay? I thaink that’'s a
fact not known at sentencing that at some point in the
process needs to be taken into consideration. Now, I
agsume--

REPRESENTATIVE HAGARTY: But how?

MS. CAMERON: --that what you will
respond is that that then can be used as one of the
factors to deny parole at minimum.

REPRESENTATIVE HAGARTY: Well, no, I
don't.

MS. CAMERON: 1It's six of one, half dozen
of another.

REPRESENTATIVE HAGARTY: I'm curiocus how
the probation and parole department would take into
account a victim who wasn't notified--

M8. CAMERON: Well, it may also -- T said
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we would not discuss the impact of plea bargaining. I

think that may, again, the sentence at imposition may
have been the result of a plea bargain.

REPRESENTATIVE HAGARTY: Well, let's
charge him with a new craime then.

MS. CAMERON: So six victims may have
been -- their cases may have been pled away. I mean,
those are the facts of the case that may need to be
considered and reconsidered.

REPRESENTATIVE HAGARTY: But then the
Judge should reject that plea.

The only dispute I think we‘re having is
the judge shouldn't have taken that plea. What
concerns me 15 that vou are placing greater confidence
in the Board of Probation and Parole with regard to the
length of a person's sentence than vou are in the
judge.

MS. CAMERON: No, I think what I'm doing
18 saying I have confidence in the current board, and
what you're asking me to do is transfer that confidence
into an agency that has not had the experience to deal
with those kinds of situations. I mean, 1t seems to
me, I mean, what we deal with--

REPRESENTATIVE HAGARTY: I think 1t's for

the judiciary, not the corrections.
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MS. CAMERON: What we deal wath all the
time are 1incestuous families, and we know that
incestuous families are dysfunctional. It seems to me
that the consolidation of functions that's going on
here isg setting up an incestuous system, and I, quite
frankly, have a problem with that.

REPRESENTATIVE HAGARTY: Let me ask one
other question and I'11l try to finish with that.

It seems to me that the greatest impact
that a victim should have is at the time of parole, and
I believe they should have that and will have that
under this proposal and af 1t doesn't address that, I
believe it should, 18 with regard to notification and
with regard to conditions of release.

MS. CAMERON: Well, go ahead. Finash.

REPRESENTATIVE HAGARTY: And T'm curious
1f you have found greater comfort in the Parole Board
actually denying parole because of victim input or
whether you have found greater comfort in the fact that
something of course that occurred intervening between
the victim and the defendant corrections can take into
account, and those conditions can sti1ll be used. and
so my concern is I want to make sure that thas bill
takes into account victim conditions.

MS. CAMERON: oOkay. I think there are --
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let me respond in a number of different ways. First of
all, T think at the time of sentencing the impact on
the victim, only a piece of that may be known. So I
think there has got to be a point in the system where,
as I say, either the impact on the victim was not known
at the time of sentencing or was underestimated. I
mean, we see this in delayed reaction with rape trauma
syndrome all the time. OKkay? That point is at the
poant of release. I think there 15 a degree of
difference, a major degree of difference 1in saying to a
victim, the decision about paroling this person has
already been made. Now you have the opportunity to
comment on what specific concerns you may have about
that or what conditions might be imposed. I think
there's a significant difference from the victim's
perspective to saying that and what we now say, which
says this person 18 heing considered for parole, the
decision has not yet been made and we are asking for
your considered judgment as to whether or not you thank
that appropriate. I thaink that's a degree of
difference that vou need to appreciate.

REPRESENTATIVE HAGARTY: Let mc ask you,
for these women, T assume though, 1 don't know, how
long, 1n your experience, because you've been involved

in this, how long after that minimum then, based on a
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victim's objection, does the Parole Board end up
keeping them in prison?

MS. CAMERON: Well, I think the Parole
Board can respond. I think more likely might be, and I
don't know the figures, T thaink the Parole Board needs
to address that, but I think more likely might be
renewing the determination on the board, for instance,
to maybe but put them in that continuing group which
Fred talked about where, for instance, they would not
be paroled until there was an appropriate placement 1in
a treatment program or until there was an appropriate
placement in a community other than the community where
the victim resides. I think those are the kinds of
impact that as well as the first level of does this guy
get out, T mean, I think those are the kinds of impact
that the victims are seeing.

REPRESENTATIVE HAGARTY: But your concern
is probably more to insure what happens when he gets
out, because it seems to me when you’'re just talking
about extension of minimum date, you're not talking
about big difference for the victim.

MS. CAMERON: Well, I can think of a
number of situations, for instance, where in cases of
campus rape where someone had served time, the victim

wags still finishing school and approaching the point
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where they would be leaving that community, where that

was sufficient reason because that's where the person
applying for parcle was going to return for the boarad
to say, no, your victim has six months to finish school
and she'll be out of the community, then you can come
into the community. Okay? T mean, I think those are
the kinds of situations that we run into. But again, I
gay I think there‘'s a degree of difference in saying to
someone the decision has not yet been made, what do you
thank, and saying we've already made the decision, now
you get to comment on it. I think there’s a
significant difference there.

REPRESENTATIVE HAGARTY: I'm not
suggesting the bill does this, but suppose you do get
to comment to the Department of Corrections?

MS. CAMERON: Um-hum.

REPRESENTATIVE HAGARTY: You'd be more
comfortable with that? I mean, suppose this bill were
amended to take into account victim comment to the
department?

MS. CAMERON: Well, then I think you've
done away with the presumptions, the changes in
sentencing that you talked ahout, the just desserts
model which presumes a release at taimes certain. T

think if you make that kind of compromise then you've
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junked what vou originally started out to do and are
left with tinkeraing waith the old system.

REPRESENTATIVE HAGARTY: Well, I'm not so
much concerned with accomplishing a thecry here as I am
with accomplishing a good result for our system, and I
don't think there are absolutes, and 1t still seems to
me that there may be a way, and it just seems to me
that there may be a way on those limited i1nstances in
which if there's a lot of public input to accowmplish
that without having a kind of case-by-case review of
every single case, many of -- I mean this, 125 percent
of capacity, these aren't cases in which there's
victaims in every case.

MS. CAMERON: Well, but--

REPRESENTATIVE HAGARTY: And it concerns
me that we'vre having a case-by-case -- I mean, I don't
want to give up, as you don't, vactims' concerns and
less safety and security for victimsg, but on the other
hand, I don't want to throw away an idea which has the
goal of getting away from a system that T think and
Fred Jacobs told me prior to today, because he didn't
teally say that today, that an awful lot of these cases
the reason that they are not paroled at their minimum
1s the paperwork 1sn't done.

MS. CAMERON: That's true. T thaink
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that's absolutely raght, Lois. Then I think the
response needs to be, I mean, what you've got then 18 a
micro problem. What's proposed here 18 a macro
golution. T think 1f that, in fact, is the case, then
I thank the money and the resources required to solve
that piece of the problem are far less than what would
be required here.

REPRESENTATIVE HAGARTY: And the way I
guess I see it 1s we could staill accomplish where there
are victims and serious crimes a just result but making
the changes that I thaink would better the system
overall.

MS. CAMERON: Well, as I say, from my
perspective you're asking me to trade a system that I
know 1s working to my gatisfaction for something less
than that. It may accomplish other ends, ckay?

REPRESENTATIVE HAGARTY: T see what
You're sayilng.

MS. CAMERON: And I understand that.

REPRESENTATIVE HAGARTY: And I want to
accomplish those other ends but still satisfy your
concerns on behalf of victims.

MS8. CAMERON: And I appreciate that.

REPRESENTATIVE HAGARTY: Thank you.

CHAIRMAN CALTAGIRONE: Chief Counsel
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Andring, then Representative Blaum and Representative
Ritter.
BY MR. ANDRING: {Of Ms. Cameron)
Q. A couple of questions.

First, you talked about your relationship
or your faith an the Parole Board, and to go back to
that pedophile example, 1f a pedophile is given a 5- to
10-year sentence, am I correct in assuming that under
standard practice the Parole Board would not grant
parole to that pedophile at the end of the 5-year

minimum if he had not completed a sex offender program?

A, No, you're not correct in that
assumption.

Q. Are you saying that they would grant--

A. They might grant parole.

Q. Well, based on your experience--

A. They might, and one of the things that

they might consider would be whether or not they had
participated in a program. One of the things they
might consider would be what the victim comment might
have been 1in response to the question, do you want this
guy paroled? oOkay? All of those things might be taken
into consideration and they might, 1f they choose to 1n
fact parole, mandate as a part of, a condition of

parole, participation in a sex offender itreatment
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program 1n the community.

Q. Based on your experience, if a pedophile
completes the minimum sentence and has not particapated
in a sex offender program in his prison, is the board
going to parole him or not?

A. Tn all likelihood, probably not.

Q. Okay. If he has completed has minimum
sentence and he has successfully completed a sex
of fender program in prison, are they probably gecing to
release him at the expiration of his minimum?

A. I don't know. I mean, that would depend
on a number of other factors, what the victim comment
might have been. I mean, I don't know. But I think
each case 15 looked at,

MR. ANDRING: That's all I have.

CHATIRMAN CALTAGIRONE: Representative
Blaum.

REPRESENTATIVE BLAUM: Just a few
comments on things that we've been hearing, and I think
these hearings, Mr. Chalrman, are excellent, and I
think as we go on we're finding problem after problem
contained in House Bill 239 to the extent that if we
have two or three hearings on the bill, I think we'll
be right back to where we started from.

I'm sorry that Jeff left, and he said
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something I think T started to say earlier in the day
when he began to talk about his confidence 1n the
current Commissioner, and I think that 1s very, very
widely felt throughout this entire building, and
certainly in the administration. And I am afraid that
that has a lot to do with this kind of legislation that
is going to hand it over to someone who may receive a
tremendous promotion and leave us some day.

REPRESENTATIVE HAGARTY: ITf we all keep
saying such nice things about him, as a matter of fact.

REPRESENTATIVE BLAUM: And be replaced by
somebody who will say, let's change that law as soon as
we possibly can. T don't think we could pass
legislation based on the confidence that we have in one
superb individual.

Karen Ritter's bill that we passed
earlier today, which was mentioned and referred to
several times, 1f people read that bill towards the end
it says and reainforces once again that victims will
have the right to testify as to the parole decision,
and that bill 1s going tc be voted on by the House of
Representatives sometime soon, I hope. And I want to
gsee the person who's going to try and amend that out of
this bi1ll. I mean, 2t will not happen.

Sue, T believe this bill is absclutely
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going nowhere and will not pass without victaims'
concerns belng addressed. And Lois almost stole my
question when she came to the conclusion after her
interrogation, and T think 1t was a natural conclusion,
that what if we put the victim's right to testify as to
the parole decision but give it to, you know, I assume
a meeting with a member or an officer in the Department
of Corrections, whoever is going to handle this, be it
the Commissioner or somebody else. That's coming. I
believe that's going to be an offer that's going to be
made to the victims' groups throughout Pennsylvania,
and I think it should be rejected because, again, I
don't think this is the proper place for these
decisions to be made. I think it should be left with
the Parole Board, and if the i1dea is to increase the
number of people on parole from 75 percent up to 85
percent, I don't think we should be telling that to the
Parole Board, but if that is the goal, I mean, the
present system ig the place to do at.

What do you think about that? Wwhat if
that amendment is offered? Is that somethaing that the
Pennsylvania Coalition Against Rape and your related
agencies can support, or what?

MS. CAMERON: No. My 1initial reactaion

would be no, I don't think so, because I think one of
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the things that gives us some confidence in the Board
of Probation and Parole 1s its separateness from the
Department of Corrections, that agency which has
respongibility for the warehousing of people, okay?
And that's what we're doing now. Okay? That agency
which is most feeling the pressure of that
overcrowding. 8o I think that independence of that
agency I think 18 critical to how we view the
confidence with which and the credibility with which
our concerns are addressed 1in specific instances.

REPRESENTATIVE BLAUM: Thank you, Mr.
Chairman.

CHAIRMAN CALTAGIRONE: Representative
Ritter.

REPRESENTATIVE RITTER: I guess I wanted
to make a similar point to what Kevin just said and I
too am sorry that Chairman Piccola 18 not here because
I thaink he made a very strong argument for ain fact
retaining the Parole Board as a separate entity rather
than putting it under DOC when he said that he would
not have supported this type of legislation a year and
a half ago because he didn't have the same confidence
in the previous Commissioner, and now because he does
have confidence in the present Commissioner, now he

thinks this 18 a great 1dea. And I think it's a
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mistake to design legislation based upon an individual
who may or may not be there at some later point.

And as to whether or not the Commissioner
-- and the board being five individuals as opposed to
one I think isg another important point. And as far as
the Commlissioner being responsive to the Governor, T'm
sure that's true, but T think once you have a lame duck
Governor, I think the responsiveness of the Governor to
the public is also a dAifferent 1ssue, 80 maybe we need
to have this system during the first four years of a
Governor’'s term and then we have to go back Lo the old
system 1f he's re-elected because at that point I think
you lose a lot of the public accountability that you
might have 1f you put the responsibility under the
Department of Corrections and therefore directly under
the Governor. And T still think that it's a much
better idea to Kkeep this sort of function very separate
from the 1nstitution that's going to be housing as
opposed to the institution that's going to be
supervising on the release.

And I think at's i1nteresting now that
we're having these discussionsg 1n terms of the
automatic release, and that was touted as one of the
very strong advantages as to having this bill, and now

1t's, well, maybe they won't get released 1f they don't
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have a parole plan, and well, maybe they won't get
released if we don't have the victaim's i1nput. I mean,
T think we're moving further back to where we are, angd
I think rather than starting with here's what we want,
it's brand new, this 1s what we want to do, why don't
we start with this is what we have, what do we have to
fix? Going back to Mr. Mohr's original question that
he posed to us, which is what is wrong with the current
system and what do we have to do to fix 1t?

And I think those are comments I want to
make given the testimony we've had today, and I, too,
am anxious to hear some of the another testimony that
we'll have coming up at our later hearing.

Thank you.

CHATRMAN CALTAGIRONE: I want to thank
you, and we'll just recess this committee meeting untal
the next date, which will be certain in the future.

{Whereupon, the proceedings were

concluded at 5:25 p.m.)
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