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CHATRMAN CALTAGIRONE: T would 1ike to
walcome cverybody here to the Housce Judiciary Committece
public hearing on domestic relations., T'm Chairman Tom
Caltagirone, and for the rccord, if the members and
staff that are prescent, if they would like te introduce
themselves for the record. We'll start with
Reprasantative Hagarty.

REPRESENTATIVE HAGARTY: Loi1s Hagarty,
Montgomaery County.

MS. WOOLLEY: Mary Woelley, Republican
Counsecl to the committee.

REPRESENTATIVE REBER: Repraescntative Bob
Reber from Montgomery County.

MR. SUTER: Ken Suter, Republican Counsecl
to the committce.

MR. KRANTZ: Dave Krantz, ExXccutive
Dircctor of the committee. And TI'd like to take the
time to thank Ken Suter and Suzette for the fine work
they've donc on these two days of hearings. Thank you.

MS. MANUCCI: Ratheringe Manucci,
Democratic staff.

MS. BEEMER: Suzeilte Beemer, Republican
staff.

CHATIRMAN CALTAGIRONE: And with that, I'd

like to start off with Attorncy KatzZman, who was on and
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off again vesterday, and we wantaed to give him the
opportunity since we didn't hear from him vesterday to
start this off, and then go with the regular schedule.

MR. RKATZMAN: Mr. Chairman, mcmbers of
the committee and staff, T appreciate your
accommodation and T hope that the few comments T have
to make wall be worth Lhe trouble that I might have put
anybody to becausc of scheduling problems.

In looking over the list of pecople uvho
arc testifying before your committec, perhaps T should
identify mysclf a little bit in contrast, T think, to
most, if not all, of them. I do not consider myself a
family law practitioner. I consider myself a gencral
practitioner with an emphasis 1n busincess litigation.
s a matter of fact, for whatever 1t's worth, in that
publication called "Best Lawyers in America,” T'm
listed under business Ii1tigation.

My vicw of the Divorce Code is actually
from that standpeoint. I do not mecan to minimize or
trivialize the cmoticnal impact upon people in cascs
that do not 1nvolve much in the way of property
division. On the othoer hand, my cmphasis has baon
basically in thai arca of property division and the
cconomic aspcects, so my view might be a 1little bit

different from some others.
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I focused a liitie bit on 1he two bills
that I saw, Scnate Bill 273 with respeccl to mediation,
and I would 11ike to makKe just a few comments on that as
well as the other. 1 belicve the bill 273, Senatc
B111, 18 very — well, 1s not a well-drawn bill, lct me
say 1t that way. There¢ arce no standards that are
indicated. Mediation normally means just a process of
trying to got people to agrec. It's usually
distinguished from arbitration, which means that there
18 a dccision which the parties must abide by, So T am
presuming that the medialion here 18 just a counscling
type situation where the parties arc freo to disrcgard
any recommendations. But therce's nothing to i1ndicate
what the effact of the mediation should be, and since
so much 1s lef1 to local practice, one county can say
itts to be binding, another county can say it's not to
be binding. It appcars to me that it could well be
just another rcd tape type of delay situation in the
process, and without rc¢ally having a fleshed out bill
it would scem to me i1nappropriate to pass 1t 1n 1ts
praesent form.

With respect to the Divorce Code proposad
amendments, my personal belief 1s that the reductaion of
the no—-fault ground from two years to onc yecar would be

a worthwhile step to be taken., T beligeve that in most
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cascs that T'm familiar with, if not all, if i1ft's gone
on for a year 1t's protty well understood that the
marriage 1s kaput, is over, and therc would scem to be
no recason why the partics should not, without furthor
adicu, be able to obtain divorce. T think onc of the
Supertor Court judges put 1t 1n a casce that the
personal l1ives of the parties should not be held
hostage to the cconomic situation. So that poople can
get on with their lives personalty and let tha economic
maticers be decided in duec course whencver that can
occur.,

What bhappcns today ts that if the
dependent party, it could be the husband or a wife,
wants to sort of prolong the deal because sha's getting
some benefits that she might otherwisc not get, she
docsn't have to go to work right away, he docsn't have
fo go to work right away, and so forth, they'1l1l just
not agrec and nolthing can happen for {wo years,
cssoentilally, until after the two years passes, and then
the grounds for divorceo are astablished and you can
then pursuc the matter before a Master. But to a large
degree T find that -- well, T shouldn't say to a large
degree.  Sometimes there arc abusoeos by the parties
recognizing that the marriage is certainly

irretricvably broken but hanging on because of some
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what T considar peripharal and inappropriate rcasons.
Of course, on the other side of the coin, you know, our
socicoty today doesn't really frown at all on poeoople,
vou know, living with somebody clsc whether they arc
marricd or not married, et cetera, so to some degree it
rcally doesn't affect the personal lives of people
cxcept to the extent that they want to do tho, quote,
"'right thing" morally by not committing adultery 1n the
official scnse and get married o the paerson that
they've chosen to share their life with from that point
on.

But I belicve that the one year would be
an improvement. I rcalize the statute started with
three and then came down to two. T think the question
would be how to do it promptly and uithout expensc. T
know we had a casc once where somebhody came 1n and
opposcd the divorce after like scven years of
scparation. The husband, 1T gucss it was, was living
with somcbody clsce for like five or six ycars and the
wife it was——and it could have been the husband in
another casc, T don't mean to differentiate on the
maticr of gender—--came in and said, well, the marriage
isn't recally irretricvably broken. He still gets mail
at my house. Well, we said, produce some. So she

produced soeme. Tt was addressed to "Mr. ¥ or
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Occupant," and 1t was a brochure, a couple brochures or
advertisements. $So vou have that si1lliness that can go
on, and that's probably an unusual case, but it scems
to me that 1t ought to be an ecasy procedurce. Onc year,
or cven ifT the two years has passcd, that the parties
can get the divorce, part of {t taken care of, and go
on with their lives.

With respect to the specifics of the
bill, on page 2 at the top, this is language that is
still -~ that is in the prescent statute. Tt says the
court may grant a divorce, and so forth. I think that
language, in my opinion, should be changed 1o "shall,”’
so that 1f the one vear or two years, whatcver you're
going to retain, is fulfilled and there is a finding
that is irretricvably—--or in addition—-that's
irrctricvably broken, T don't think a judge should have
any discretion in that situation which the word "may”
might indicate that he should have. So T would, my
thought would be 1hat that ought to be changed to
"shall® instecad, “shall” instcad of "may."

There's an 1nicresting interplay T think
procedurally bhetween this type of thing and the Mastor
system and the Rules of Cilvil Procedure., JTt's my
understanding of the rules ithat the Master does nat

deal with the irretricvable breakdown of the two vears'!
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duration at this point. That has to be done by the
court. T think sometimes there's some confusion and
some delay and expensce that necd not occur based upon
the division of responsibilifties between a Master and a
judge. aAnd I think 1t ought to be made clecar where 1t
says the court shall grant, or may grant a divorce
where a complaint has been filed allegang irretricvable
hrcakdown that it be made clcar that that is for the
court to do.

On the question of partial distribution,
which 15 a new scection to be added to the statute as
subscction F, which is on page 3, T have a couple
comments to make on that. T believe that there's
nothing wrong with the court having the powor to mako a
partial distribution. T {think what is a problem to be
addressad is T think there should be a procedure 1o
make a full distribution on the cconomic issucs at some
point prior to a divorce decree being granted,
particularly if you're going to retain two ycars for
irretricvable breakdown instecad of reducing it to one.
The problem -- T think the lower court judges had
assumed from the language i1n the statute that that was
a parmissible procedure. That is, to make a decroc on
cconomic grounds cven though you did not first make a

decrece on divorce grounds, and scveral cases had
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occurred in that regard.

The Supcrior Court got a case, T think 1n
‘85, called Dech, D-E-~C-H, versus Dech, and the issuc
was neither briefod nor argucd bhut they addresscd that
issue. The court had done cexactly what I said, had
addresscd the cconomic issues, made decisions on them
but no divorce had ensucd, and the court on its oun,
and ¥ think rather short-sightaedly and without much
aexperience in the praciicalities of the situation, said
that vou can't do that, and they said it was because of
interpretation of language in the Divorce Cede. The
aother side of {he ¢coin was there was just as much
language in the Diveorce Coda that would have suppoertod
what the lower court had done by making an cconomic
distribution before a divorce decrce.

The major factor impelling Judge Beck,
who wrote that decision, was that, gee, what woulcd
happen 1if the parties got back together again, how
could you——and she used the word Humpty Dumpty--how
could yvou get this property that had been divided back
together again? Well, let's be practical. That's no
big decal. The partics themsoclves can make agrooements
on disiribution of their marital propertfty by an
agraoement without a divorce decree being ontored. 711

they gel back together again, it gets sorted out. They
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can get divorced, have the ceconomic property divided,
and get remarried, and that's no big deal. The amount
of cases where you would have this situation arisce that
Judge Beck usced as the basis for her conclusion is
probably 1 in, what, 10,000 And so T think 1t's sort
of a tail wagging a deg situation, but nevertheless,
that case became the law and, vou know, that's what we
have to ltve with today.

So what it mecans is that when you have
the two-vear period for the irrctricvable breakdown,
when the one party won't agrece on the 90-day situation,
you can't do anvthing recally with the cconomic 1ssucs,
unless there's some gross thing that the court can
exercise some cquitable powers over, until after the
two vears have passced and you fthen have to go to court,
get the court to issue a bifurcated divorce decree,
that takes a while, and then get a Master appointed,
and then yvou finally can deal with the ceconcomic issucs,
which really takes it 2 1/2 to 8 years doun the road
from the time the scparation might occur.

S0 I belicve that the practice of the
lower courts right after the Divorce Code was passad
whereby they thought that yvou could have an cquatable
distribution order without having a divorce should bhe

somcthing that is reinstatod by statute because by
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judicial declaration it's been overruled.

I think also thal, again, T didn't mcan
to minimize the cmotional and other effect on people
and their persconal lives in these situations, but I
belicve that, at least 1n the cases that T get invelwved
in, the property issues arce the dog and the divorce 1s
the tail. The way the system 18 now you have the taal
wagging the dog, at lcast, again, in the cascs that T'm
involved 1n. The partics don't scem to care, to a
largoe axtent, at 1cast mavbe T run into the wrong
partics who don't have any moral or rceligious
parsuasions, but cvaen the onaes that T do don't scem o
carc about those kinds ¢f things anymorce, about wheiher
they are divorced or not divorcad. Many of them just
tend to go on with their l1ves and consider that an
irrelevance. But it's the cconomic tssuaes that are
important onces, and yet those get postponcd and dclaved
for, as I say, 2 1/2 to 3 yecars boecausce the divorce 18
delayed. And so I fecl that the thing should be
reversced around.

L.Let me just say, the procedures that are
now 1n effact, cven after a Master 1s appointed to deal
with property issucs, thaere 15 a minimum of 150 days'’
burlit—-in time bhefore vou can recally get to a hearing,

unless somclthing extraordinary happens. Within 606 days
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-— e¢eXxcuse me, within 90 days an i1nventory has to boe
filed. Well, 1f one person wants to drag 1t out,
they'1l take the full 90 days and then some, becausc as
we all know, court deadlines ara not very stricily
cenforced. So 1f somebody doesn't fi1le an tnventory
within 90 days, you go to a judge or somchbody and say
you will make them fi1le one, and they say, okay, vou
have ancother 30 or 60 days 1o file it, and the 90 days
gets into about 180 days before you really have an
offective remedy.

Then after that, 60 days before a hearing
you have to file a pretrtal sftatement, and again, that
60 days probably is not always observed. §o0 you can
sae¢ there's some rather built—-i1n delays i1n getting the
cconcmic issucs bafore the Master, including the two
vears of separation. So again, T feel 1t's practical
to have the Masicer boe allowed to deal with the cconomic
18suaes first. Again, 1f you goit to reduce the time to
one vear, perhaps that's nol so important, but T think

1t still 15 of great significance.

w

The other amendment to Scection 3502 A1
where you're, by statute, declaring the date of
distraibution, or at lcast as closc to tt, as the date
for valuing marital property. I represented a party 1n

a casc that first brought this issue to the Suprceme
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Court, the Sutliff casc, which 1s somcwhat well-citad
and well-knoun, where the lower court had held that 1he
date for valuing marital property was the date of
separation, and the Supreme Court reverscd that and
said it should be the date or as ncar as possible to
the date of distribution. And that was my appcal that
was upheld, so I'm very happy with that decision. But
as an aside, some of the problems, and T might mention
that in a minute, of abusc and deolay are just problioeoms
with the judicial process r1il=elflf. They are not just
for divorce cascs. T mcan, the same judge who tock a
year and a half to decide excaptions to a Mastor's
decree took almost a year and a half to decide motions
for a now trial in a wrongful discharge casc after a
jury verdici. That's more than we can deal waith right
now, altthough 1t's obviocusly of great importancg to be
dealt with.

RBut what happcenad 1n the Sutliff case was
in 1988, after the Supreme Court said valuc as close as
possible to the date of distribution went back to tho
county court, and the county court issucd an order
saving the reicvant —— I askced for information about
the valuation of the husband's companics as of 1988 or
1989, whatevoer 1t was by that time, and the lower court

judge sai1d, no the relevant date is 1985 when my first
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order of distribution, which had bacen raversced, was
handed down. 8o T don't know how you can write
language that's going to do the job 1n all cascs.
Obviously, 1985 valuations, afier a reversal in 1988,
18 not going to he close to the date of distribution,
but that's what we were stuck with., Fortunately, the
husband aobtained counsel who was a business li1tigator
and two business litigators got togather and astide from
all the tssuag of the Divorce Code and the Suprome

Court and cverything clse, wo finally scttled the casa.

And that brings me back to my original thought of what
in many cascs is the 1mportant fact.

So I would suggest that the judicial
definition of determination of property valuc 18
probably as good as you're¢ going to get becausc herce
you just have 1t flat, as close to the date of the
hecaring as possible, and while that's true for most
casas, there are cases where there could be some
dissipation, whare there could be some decrcaso in
value that would occur at some point, and T think the
court decisions, quoting from ona casc, and T don't
have the name of the casce with me, but the court had
generally said that should be the general rule = valuo
as closec to the date of distribution or date of hecaring

as possible. Except that the tri1ial court does have
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discrotion Lo sclect anothaor date 1f 1t scrves to
provide cconaomic justice, and that would be 1n the casce
where, as T say, there's maybe been some dissipation by
onc party, where there's been some substantial i1ncrceasc
that has occurred i1n botween times,

Of coursc, 1f you split distribution in
kind, it doesn't matter. We had a case scveral yoears
ago where the husband had a whole bunch of Merck
Company stock, and 1f you know anything about the stock
market and drug companics, vou know how that stock has
gonc. And he wanted teo give the wife X percent of the
valuce of the Merck stock, and we said, no, we we'll
take half or 60 percent or whatever it came down to of
tho Morclk stack 1n kind, so 1n that case it doesn't
matter, both partics share the increcasc and the
docrecase proportionately, and theore is neo problem with
the date of valuaticon, but when one party gots
something set aside to him, you'll get object one and
you get object two, there could be a situation whare
the court might say, well, the general rule is valuo as
of the date of the hearing or distribution, something
has happened here that we should deviate from that.

And so I think that the judicial rule is satisfactory
in that case. Again, like everything, it's not going

1o be right 100 percent of the t1me, but T think 1t's
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about as good as vou can do.

If T could say just a word about what I
think some people have mentionced abuses or delay,
again, T think 1n my cxpecricnce the delay 1s more a
function justi of the judscial system than 1t 15 of
anything relataed to matrimonial divorce or family law
maftters thamsecives. And that's an 1ssue that's, T
think, bigger than what we're dealing with hore.
Sometimes T think the abusce comes 1n the delay factor
by Lhe dependent spouse wanting to string things out as
much as possible, and that goes back to my carlicr
thoughts cxpressed to yvou about how the procedure
should be specded up on the cconomic 1ssuces and on the
one ycar —-- reduction to one ycar. There's some, I
guess, cexpense that could bo avoided in the duplication
of work and coffort. If you look at the rules, and of
course I recalize the Rulaes Committee of the Supreme
Court in promulgating the rules takes procedence ovar
anything that can be done really by the committee 1f 1t
1nvolves a procedural matter. And as a member of the
Supreme Court Procedural Rules Commitfee, T'm well
avarc of thos¢ cascs that have so held and some 11ttlce
interaction betlween the l1agislature and the judicial on
vho can determaine what., But what you have 1n the rules

is you have a right to discovery conly through
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interrogatoriecs. 8o what happens? The first 1thing
happans, a complaint geils filed, particularly 1f
there's property 1ssucs of something, and these long
detailed interrogatories get filed that need answered.
A1l right, so yvou do that, but also you have to fi1le an
inventory, and a 1ot of the same information i1s on the
inventory, so that's the sccond thing you've got to
preparce and fiie. Then yvou have to preparce a pretrial
statement, as T mentioned before, which alsc has to
have almost the same information plus information on
vatucs and so forth which probably were asked for 1in
the interrogatories, and of course if there's a claim
for support or atimony vou have to file tax returns and
pay stubs and i1ncome and expense statements, so you
havge a rcal like a duplication of about threc differont
fhings vou have to file. Now, truc, tho same
information to a large extent 1s on cach onc, but it
creates paperwork which just creates delay and creates
unnecessary, 1n my opinion, expense, so I don't know
what could bae done except through the Family Law Rulces
Committcee, Domestic Relations, T guess 1t's called,
Rutes Committee, that, you know, maybe somcthing could
be done to try to get them to streamlaine the thing.

I think that, for cxamplec, there's no

recason to have i1nterrogatorices unless and until vou
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have the other documents produced and for some rcason
they are not satisfactory. And then 1t scems to me
that you would —- the better procedure would be to
apply to the court and have the court decide if this 18
a special circumstance which would allow you to have
discovery alang with all the other uocumentation that
you raccivaed.

I think that concludes my romarks, and ¥
would be happy to deal with any quesiions or comments
any membiars of the commiitee or staff might have,

CHATRMAN CALTAGIRONE: We'll open 1t up
for quastions from the committce.

Counsclor Suter.

BY MR. SUTER: (Of Mr. Katzman}

Q. We keep hearing testimony going both ways
with the rceduction in the two-ycar scparation period,
and yesterday we hceard testimony that if we did reduce
the period to one yecar that 1t would have a detrimental
cffect mainly fer women, that this time is neccossary
for a lot of women to get back on their feet, that 1t
takes a year to really cope with the fact that they are
gotting a divorce and then the additional year is
necessary for perhaps getting a job or really
cconomically getting on their fect, and then they are

1n a betitor hargaining position to negotiate a divorce.
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Do you feel that 1t would be detrimental to women?
That was the main focus of 1he argument for keeping the
two-yecar period as 1t presently stands.

A T would disagrec with that as a valid
posi1tion, and T don't think it's related to just women.
As a matter of fact, I'm in a casc right now where the
woman has substantial property and 1t's the man who's,
the husbhand who's trving to delay and obfuscate the
s1tuation. I think 1t's not valid though, 1irreaespecctive
of gender, for this rcason: The divorce 1tself, coxcept
on moral, religious grounds, becomcs a non—-cvent. The
cvent is the distribution of the marital property, the
awarding of alimony, alimony pendente lite, ¢t cetera,
expenses, and so forth. Those things are not affectaed
by, in my opinion should not be affected by the
divorce. They arce now only to the extent that the
court has ruled that you can't deal with thosc 1ssucs
until a diverce has been enteored. But in my opinion
there's no recason why you shouldn't deal with 1t. And
if the wife 1s, if we want to assume the goender
s1tuation that your question posed, if the wife docs
have difficulty getting on her feet, ct cetera, the
existence of a divorce decree, to me, is not relcvant.
The relevant thing is then the court should order

sufficient alimony, a good division of thc marital
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proporty, ot cetera, which will help her get on her
fecet cconomically.

Now, to get on her feet emotionally, the
maere fact of the divorce decree T've found in my
limited oxperience 1s not as shocking as the fact of
the husband l1caving in the first place and the
separation having occurred. T think that becomes more
the cconomic shock than the fact that there's a picce
of papor that says vou're now divorced. But T think
the problem can be taken carce of very well by the court
or Mastcer awarding sufficient alimony, sufficient
distribution of the marital property.

Q. T gucss that's part of the problem that
we're hcaring, that the courts are not awarding
sufficient alimony, howecver they will award spousal
support, and that af they have the two-ycar —-- if the
individual has the two-ycar period to have spousal
support then they arce in a better position as opposad
to after the divorce because the courts are so
rcluctant to award alimony.

A Well, in my, again, fairly limited
aoxperience in this regard, and by the way, other
lawyers in my of(fico do praclbice a 1ot morc domestic
rclations than T do and T've talked to them, so I'm

speaking not just on my own cXpericncae, T think 1t's
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rather routine after the divorce decree to transform an
order of support into an order of alimony pendantce
l1tte, where the wife continues getting the same amount
of money, cssentially. T know the courts have said
that the two are different, but as a practical matter
they award the same amount, and in geoing for, say, a
bifurcated divorce, almost 1nvariably the order will
contain == an order granting the divorce will contain a
requirement that the support that's now becing paird will
be transformed into an atimony pendente 1ite order and
the wife continues getting the same amount. To some
extent that can be just as unfairly burdensome to the
husband, again using vour gender situation, as it would
be to the wife to have to continue making thoso same
payments, but I don't sce that as a problem that can't
be and that isn't being dealt with rather adequately
right now.

Q. Thank vou.
REPRESENTATIVE HAGARTY: Onc¢ question.
CHATRMAN CALTAGTRONF: Yes.
REPRESENTATTIVE HAGARTY: Thank you.
BY REPRESENTATTVE HAGARTY: (Of Mr. Katzman}
Q. It has been suggested that we abolish
hifurcation and in its place, T guess by the rules

committee, have firm deadlines, the problem being that
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hifurcation tends to atlow a divorece, or allows a
divorce with then the economically dependent spousce
laft 1n many times for many vears whilce the other
spousc continucs to drag out the cconomic situation. 1
wonderced what your thoughts were on that?

A Well, it scems to me that the comments T
just made would be relevant to that also. T don't sce
tha fact of the divorce itself as rcally influencing or
having anything to do with the cconomic situation of
the parties. That's just sort of a picece of paper that
somebody gets and says yvou're divorced. But the courts
generally, as T said, with that order will provide, for
example, if there's alimony, that alimony continuc,
alheit in the guise of alimony pendenie li1te, thoy can
makoe awards of cxXpenses, counscl feos, and things of
that naturc, and the fact that there was a picce of
paper that says divorce doesn’'t make any differenco,
Now, 1f you're saving the cconomic distribution should
be speeded along so that thaere's no abuses by ceither
party i1n dragging that cut, finc., But I don't think
that has anything to do with the piece of paper that
says you're divorced.

Q. T gucss it goes back to the other
argumaent thal counsel made. We arc hearing very

different expericnces from around the State with regard
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to the adequacy of alimony and court orders for alimony
pendente lite. I'm pleasced to hear that you think in
Dauphin County the courts are awarding alimony pendentce
11te in amounts cgual to support. That's not what
we're hearing around fthe State, and what we continuc {o
hear is that the cconomically dependent spouse is not
adcequately provided for or simitarly provided for after
divorce, and so there's a great reluctance, at lcast on
my part, 1T don't know about other members of the
committec, to move any quicker to grant a divorce
because I think it places the dependent spousc in
Jeopardy. As a matter of fact, T'm not suggesting to
you that if rcality were what it should be, that
necessarily that would be a right resutt, but T don't
think that Lhe recality has caught up with the rcal
si1tuation of the dependent spouse being significantly
jeopardized by a divorce.

. You might be right with the reality
sitfuation. My racollection is right aficr the Divorce
Code was 1nstituted, or was passcd in 1980, and again,
most Judges being males, T believe that the first—

Q. We're going to change fhat.

N. You might. 1In 1980 that was truc. The
first dacisions that came down 1n the cariy '80s T

think T would have to say T think were somcwhat, you
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know, male chauvinistically oriented. T remember a
casc from up 1n Erie where the wife =signed the loan for
the husband to acquire his drug store and so forth and
the divorce came and thoe drug store happencd to be 1n
his name and the judge up there said, well, the fact
that it's in his namec, he should gat 1like, you know, %0
percent of it, and the fact that she signed her credat
for him to get the lcan to buy it, that's irrelevant,
and T don't think you would have decisions 1ike that
today, and I think it is sort of a moving proccss for
pecople to get used to this new system.

But in any event, again, T gueses T ece
that as somcwhat of a failing of the judicial system.
If the judges just aren't awarding the right amounts,
{t's sort of like saying the judges arcn't making the
corrcct docisions in casces involving automobiloe
accidents or whatever. You know, that's something that
you can't rcally control, I think, and what you'rc¢
saying is Keep a system that*s not really what it
should be just becausce of the fact that the judges
arcen't doing maybe what they shouild do.

Q. It's a big "just becausec." As
policymakers protecting, you know, dependent spouses 1s
a big because, 1 guess.

A Yeah. Again, T think though that while
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there might be some real recasons to move along the
oquitable distribution process, T don't Know that the
ptece of paper that says divorce 18 recally related,
because the same judge who might award less alaimony
pendenic lite 1s probably the same judge who would havoe
awarded less support cven with the pariics heing
married.

Q. The other axperience when we were
considering the amendments in '88, we heard testimony,
I belicve 1t was at that time from the hcad of the
Family Law Scaction of the Paennsylvania Bar Assoctation,
that in his expericnce many coiples at about cight or
ninc months*® scparation period did begin to think about
recconciling, and he found that there was a fruc valuc
in koeping the unilateral time period at two ycars and
felt that since people don't cven begin to think about,
1in some¢ instances, reconciling until that peried of
time, that if 1t were just one ycar that you wouldn't
think about 1t then because 1t would be so short,
perhaps, until you could get the divorce, and that af
we do think that there is a value, as T do, 1n
preserving marriages whenever possible, that 1£'s not
worth reducing the time period.

A I'd 1ike to scc some valid statistical

information on what he testified to in 1988. That
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would be very contrary to what my cexperience 1s.

Q. That was my curiosity.

Al T belicve that by the time the pcecople got
to our firm they have made a 1ot of decisions. In
other words, 1t's not 1like they just came in that day
and decided that they were gotng to separatce, okay?

The thing has been a process that's been going for
quite a whila. I used to 20, 25 vears ago whcen pacple
would come into my office and talk about it, I uscd to
take a very moral and almost religious position with
them when T found out a 11ttle bit about them, and they
loocked at me 1ike T was from Mars or something. T
mcan, actually 1f T found out 1f they were married in a
church T asked them whether they realized that God was
a third party in thetr marriage and had they praved and
considered that, and they looked at me 1li:ke T was
crazy. T stoppced doing that bhecausce T found that by
the time they came i1n, they had gone through all thosc
things, if they wanted to go through them at altl, and
had arrived at thae situation where now 1t was just a
matter of how to, in as civilized a manncer as possible,
take 1t apart. nAnd so T would noft agrce that that's a
typical situation after six to nine months.

Q. Waell, T don't Know that hce was suggosting

that 1t was typical, but just that he di1d have
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oxperience with that, but vou don't feel your firm has
any cxpericnce with people reconciling at that point?

A No.

Q. Okay, thank you.

BY REPRESENTATIVE REBER: (0f Mr. Katzman)

Q. For the record, Mr. Katzman, T oxporicnce
and have sharced your cxpericncae as to how the people
recact in thoe real world practicing. Reprasentative
Hagarty and T have had this debate now going on 10, 11
years now and I introduced the one yvear 1n 1980 and
1984 under Chairman Sam Rappaport, 1 belicve. We waerce
successful in moving it through the House and it got
bogged down 1n the Senate committece, then of coursc in
the amendments it went from 3 o 2 1/2, and a half a
loaf 1s better than no loaf, so I certainly was glad to
sce that movement and I hope that we will prevail
because T have a personal feeling, and T had this
dialoguc with two lady practitioners yesterday and they
shared the initial reaction that was the sentiment that
Represontative Hagarty did oxpross which we did here 1n
hecarings in '88, but I think when they were done they
were more or less inclined to say that, hay, T think
the one year is i1nclined to go.

Lel me just pass this by you., My

cxperience has been a 1ot of times, and T think 1t
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dovcetal1ls to a great extent with what you suggested
from a moral, rcligious vicwpoint, thal many times
thare are chitdren that are third partices to the action
and can become a pawn and hacome stigmatized with the
procaess and the fact that they don'i understand that
mommy and daddy are st111 marriced but yet they are
living scoparate and apart, they arc carrying on
independent laives of cach other, and I also feel that
1T the intent of the act was to ceffectuate economic
justice, what docs that little picce of paper, to use
vour words, do to or not do to allow that to happen? 1T
think the act should effectuate ceconomic justice to the
depondent spouse. T don't think all the bad downside
aspacts of having to live sceparate and apart continuc
to remain legally married when in fact that's the only
thing that's going on 18 the trappings of a lcgal
marriage wifhout the real practicing of such., And T
tend to agrea that the more I think about 1t, the more
I think that what T've always feli is the way that we
oughti to¢ be moving from.

A practical standpoint, there arc 38
States that have a onec year or less period. T mean,
we're not exactly 1n the majority when it comes to
dragging this thing out, whitch we did with the three

now down to two yecars. There doesn't scem to be a real
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duty of cconomic justice, 1f you will, to the dependaent
spousas 1n those 38-some othor Statces. T think if that
18 an 1ssuc it can be addressed 1n the economic side
and appropriately so, and as the chairman and I have
had discussions on this we had concern aboul how, for
instancg, the children arce affocted 1n some i1nstances,
and T've had experiences where many times they become a
pawn and the two ycars allows them to be a paun for two
vears as opposced to being a pawn for one year, and T
guess what T'm saying is 1f somchow we can take that
away, I ihaink that's an advantage. Your thoughts just
on that philosophy?

Al Yoaah, T would agreec, of course, with what
you're saying. T think, and again, I don't really foel
that T'm 1n a position to comment very knowingly on
thie, but to the cxtent that the children are affocted
and they are affected and to the cxtent they arc uscd
as pauwns, and I'm sure that happaens many timces, again,
I don't know that the picce of paper has any more
detrimental effect on them., And 1t might, as you
indicate, have a beneficial cffect by at least they
undaerstand that daddy and mommy are divorced and that
daddy is marriced to a new woman, T don't know that that
gets thoem very far, but T don't think that the present

situattion is helpful cither where 1t's sort of, well, T
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shouldn't say forces becausce 1t's obviously a personal
decision, but 1t forces people 1n that sense to commift
what used to be considered adultery. T guess 1l st111
is but il's just disrcgardaed.

Q. T think that's a problem with our
socicty, frankly, and that's another aspect of i1t that
T think makes scnse in moving to, and by the way, you
can always gats remarriaed. T mean, T said that to
Representative Hagarty. I mcan, you don‘t have to
raconcile 1n the 9th, 10th and 11th month. You can get
remarried at any time, at lecast as I understand in the
state of the law in Pennsylvanla, so 1f that
possibility 1s there, that possibility can always
invest itself, and God willing I hope 1t happens.

A. T had a casc where the divorce went
through agrocably and tharec was a fairly quick
understanding again and agrcecement of the parties, you
didn't c¢ven have a Master, and the divorce decrece was
entered, on the 30th day the husbhand, who had centerced
the divorce decrcee, moved the court to vacate 1t and
the court did because within 30 dayvs you can mako such
a motion. It was vacated and the parties went back
together again. It lasted for about ninc months after
that, then they really divorcoed.

Q. I would check with you after the hecaring.



bwhyte
Rectangle


wN

=

14
15

32
I am just wondering 1f we have the same clients. 1T
remember a story like that myself. Thank you.

REPRESENTATIVE REBER: Thank you, Mr.
Chairman.

CHAIRMAN CALTAGIRONE: Thank you very
much for your testimony.

MR. RATZMAN: Thank vou.

CHATRMAN CALTAGIRONE: We will next go to
Logan Bullctt, of Bullett and Wentz.

MR. BULLETT: Morning, Mr. Chairman,
members of the committee and siaff. My name 18 Logan
Bulleit. T am whai is caliled the custody conciliator
in Montgomery Counly. That is the t1tle and the job
that I've held for approximately scven years. T have
between practicing law for 15 years with an emphasts on
family law in my practice. I still am a practitioner
today. The mere fact that I am a custody conciliator
docsn't preclude me from practicing or doing cquitable
distribution or support work in Montgomery County.

T assumc T was asked herce today to
comment on custody matters, but I do want to engagoe or
at lcast rcender an opinion with respect to the conec-ycecar
separation that you've just heen discussing. Tn
Montgomery County, wore you required to wait one year

hafore the divorce decraee could be enfered and the
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mattoer moved along to equitable distribution, one year
deesn't mcan onc year. Tt probably mcans a ycar and a
half to twoe vears, becausce our court will not
automatically enter a divorce decrec.  We don'ld
bi1furcate divorces 1n Montgomery County. I kKnow other
countics take a different posilfion. Practically
spcaking, i1n Montgomery County, when the one year 1s
passad, the court will then coenter an order moving thoe
matter on to cquitable distribution., Then you must go
tn front of the cquitable distribution Master. That
can take anywhere from threc months to s1x months, and
T know Gordon Mair is going to testify today and T'm
certain that he will f£111 you 1n on that process. oOnce
you take an appcal from the cquitable distribution
Master, if vou take an appeal, it could take another
three to six months to have it resolved by the court.
S0 practically spcaking, before a divorce doacree is
enlerod 1n Montgomery County, 1f vou litigate tho
cquitable distribution issues, you're talking about two
vyears to three years if you get divorced, if you're
lucky.

Now 1f T can move on to the custody
conciliation. T've been doing this since 1984. 1t is
rcally more of a mediation in the sense that when T

started this process scven years ago I listed s1x to
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cight cascs a day and T sat two days a week., Now T
list 11 cascs a day and I am able only to give people
or parties approximately half an hour or 40 minufes of
my time, depoending on the schedule. Very difficulf to
sit down with a couple and resolve all of their
custodial problems in a half an hour. T would say
approximately 60 to 70 percent of the cascs scttle at
that 1lecvel, at the conciliation conference level. And
my practice usually ts where it's a legitimate custody
hatile, to refer the matter to a psychologist to
prepare cusfodial cvaluation for issuc to the court.
It takcs approximately six to eight woaeks to appcar in
fronl of me. TIf T 1ist the matter before a court, it's
going to take another 10 to 12 weeks to get your first
hecaring or conference in front of a judge.

T think we've been very successful 1n
climinating the battle of the aexperts, that is cach
side going out hiring a psychologist to come 1n and say
mom's great, dad's great, the kids should go here or
the kids should go therc. Tf we have one person doing
the valuations, we've been reasonably successful in
having the cases scttle bofore they go to court. So 1T
would gucss that 60 to 70 percent of the casces scttle
at the cenciliation 1lcevel. At least half thce cascs

setile after the evaluations, and the court is left
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trying about 10 percent of the cases that get filed.

The two biggest problems T scee that we
face arce in all arcas of divorce law, but particularly
in the custodial qucestions that arisc are the dotay
inveolved in getting to a decisionmaker. T'm not a
dectisionmaker. When the partics come in front of me T
take the position that T can only do what they want to
do. Tf they are willing io reach an agrecment, we'll
draft an order right there. T know Chester County has
a different program. They will, the Masters or the
conciliator down there can draft an order, walk right
into a judge and they have an order. So they are a lot
quicker in that scnsc, but T feel more confident that
what we do in Montgomery County is going to be longer
lasting. The parties can entaer into an agreement that
they enter into voluntarily rather than having it
imposed on tends to last Jonger.,

When I started in '84, we had about 600
casaos a year filed., We now have 900 casos a year. The
Grandparcnt's Visitaticon Act and the Shared Custody Act
T think has led to some increasce 1n litigation, but T
also noted 1n the last census that the number of
single-parcnt families 1n Montgomery County has grown
substantially, sa I think that is an indication that

lcads to the incrcase in litigation, at 1cast in
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Montgomary County.

Thae scecond major problem, fthoe delay
invotved. T mecan, if yvou were going to litigaic a
custody case, vou probably will not be able to get a
full hecaring and get 1t rasolved for at least nine
months. If you're lucky. The other problem T think
the litigants face and the practitioners face 1s a lack
of consistency in decisions. [t's vary difficult for
judges o be consistent in their approach to custody
problems. But we now have scven judges that sit and
hear custody matters and cach one of them 1s going to
approach the problem a litftle differently, and you do
tend to get decisions that are all over the place on
similar facts, and that's vory frustrating to us as
practiiioners, 1t's got to be frustrating for the
parents to know that it depends on what judge they get
as to what their decision i1s going to be.

T think to some ecxtent thesce probloms
could be alleviated if Montgomery County had a family
court. In other words, a bill, T belicve, T don't know
if 1t's presently under consideration or not, to
require family courts in counties of a certain size. 1
think that 1f we could have one administrative judge
dealing with two or three judges who were devoted onty

to family law, T think that would be a great idea and 1
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think would help solve some of the administrative
problcems that we face on a day-to-day basis.

T would like to answer any questions you
might have. 1 would just subjcct myself to your
questions.,

CHATRMAN CALTAGTRONE: Represcentative
Heckler.

BY REPRESENTATITVE HECKLER: (OF Mr. Bullett)

Q. Well, T recall the legislation concerning
the creation of a family courl, and I represent an arca
of Bucks County and I rcacall our judges bheing fairily
adamantly copposced 1o that legislation, and T supposa
the question that occurs to me is why do we need to be
passing a law 1n csscnca meddling with the ability of
the president judge to run 1ts court? 1 don't think
thore's anything that would preclude your judges cither
simply sort of by informal agrcement amongst them or
the president judge by his authoritty to assign casces
from designating two or three, you know, whatecver the
appropriate number of judges to principally hear, let's
say hecar all domestic reliations casces, then if they
have extra time obviously thoey could hear other matiers
which is essentially, T belicve, what happens in Bucks
County, rather than having the tegislature {¢ll not

only Montgomery County but all 66 other counties what
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to do. VWhere's the flaw in my thinking on that?

A Na, T think vou're absolutely correct
insofar as you go. T don't know, T think 1n Montgomery
County t1f the president judge were to assign three or
four judges only to deal with family law matters for
the rest of their carcers I think there would be an
exodus of three or four judges from the bench. Tt's
not something that tho judges, with a few exceptions,
that they recally look forward to doing. 1It's not high
on their 1ist of the chores that they would choose to
do, that 1s to devote themselves exclusively to family
law.

Q. Well, again, I think, T didn't know that
the sentence to the family law court in Bucks County is
necessarily a 11fe sentience, but al lcasi my
perception, my cxperience, is that several of our
judges who do that work have clacted, have develored
expertise, and in onc a former DA, for instance, with
whom T uscd to share an office for a number of years
has been doing for a number of yecars now since his
arrival on the banch doing primarily domastic rclations
work. So, again, onc of the concerns that was raiscd
when that l1egislation was floating arocund here, and T
don't know when 1t was reintroduced, was the idea that

frankly, and vour responsce suggests to me that what you
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neced to do 18 have the judges from Montgomery County
all go off on a retreat, yvou Know, have A few bheers
together and work this thing out, because T would agroe
with you, it does not make sonse to have all the
members of your bench pariodicaliy, as penance or
vhataver, as the lecast dosired job, you know, taking
somc domesiic cases that they don't enjoy, don't
develop expertise 1n resolving 1n a consistent way
which then gives you and the Masters a predictable basc
50 that you can say to the l1litigators and the
litigants, you kKnow, this 1s my rccommcecndation or this
1s generally —— your resulis will fall withan a range
from here to here, why don't you work this out? T
wauld certainly agraeec with you 1f you've got different
judges bocause of differaent philosophics and lack of
expericence coming out with a range 1i1ke thas
(indicating}, yvou make it a lot harder to get most
cascs scttied.

Al T don't mecan to imply by my romarks that
our judges arc totally i1nconsistent 1n their rosulis.
What T mcant to 1mply was, for instance, 1f a party,
hushand or wifc, moves out of the jurisdiction, takes
the Kids with them, and then an emergency potition is
filed, onc of our judges might view that as an

ecmergency and order the kids back 1nto the jurisdiction
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and another Judge might not. 8o 1t's really the
peripharal things that you get inconsistencics.

One expericence T had that 1led me to
suggest that a family court might be appropriate, T
represented a doctor, and no children were 1nvolved,
and he had substantial asscts, 3t was a second marriago
for him, it took us two to threce vears to titigate the
case and another year and a half to get that docision,
and during that pecriod of time the law changed, and
when I say the law, I'm talking about now the Tax Code,
and provided for qualified domestic rclations orders
which could divide pensions, and we received an order
from the judgae, who was not a family law practitioner
before he went on the banch, which essentially
bankrupted my client. He went down fo bankruptcy court
and discharged his obligation down therce. But what
frustrated me was the lack of understanding by the
court of a tax law matter related to divorce, and T
think that if there were a family court, that you could
solve problems like that. VYou would have judges
s1tting for more than a year or morce than a ycar and a
half or more than two years who would be abreast of the
law and could deal and could dcvclop.

Ve, as practitioners, you know, Jjuddges,

you tend to get thelr tendencies and how they are going
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to recact to certain situations. Tt w11l 1cad to more
predictability,. T think our judges do a good job now
under the circumstances, but they will si1t for a year
in family law and civil and then they wiil move on, so
you losc whatever cxpaertise they've built up over that
period of time. And 1 suspect that's true 1n Bucks
County, too, they don't si1t forcvar. T assume they sit
for a ycar or two ycars and then would move on to civil
or criminal or whataver.

Q. No, my percoption, again, 1T don't do much
of any domestic practice now, not much of any practice
now, but my pcerceplion is that there are saveral judges
who have been consistently sceing, that's not
necessarily the only thing they do, but they currently
arc laboring aover of the disposing of the bulk of the
domestic casces. Well, T don't recall that proposal,
and T don't want to bclabor this 1f there arc other
points that the Chair wants to get teo, but arc you
suggesting that something like Orphans' Court, which
has the ability at lcast in some counttes, I guess, of
you actually run to be a judge of the domestic court?

Al No, T'm not suggesting that. T'm not
suggesting that you should run for 1t, but what T am
suggesting is that there should be so many family law

positions on tha hench and that that's what your
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primary function 1s as judge, okay?

Q. Okay. Thank vou,

{Whercupon, Reprosentative Rebher assumed
the Chair.)

ACTING CHATRMAN RERER: Arce there any
other questions?
BY MS. WOOLLEY: (Of Mr. Bullett)

Q. In prior days of testimony we had threoe
days of testimony from l1i1tiigants, many of whom were
dissatisficd alieging that their spousc —— fathers,
that thecir spouscs madc inappropriate usc of the
Protection From Abuse to gain leverage in custody and
divorce and distribution of alimony. Could you spcak
to your cxperiences as custody conciliator?

A. Surc. When the cas¢e has gotten to me,
the divorce complaint has usually been filed and the
partics have some sort of history bechind them. When T
hear allegations of abuse, child abuse for the very
first time, and {hat thal 1s a reason that a father
should not have contact with a child or a mother should
not have contact with a child, I'm ajways very
suspicious and T suspcecct that they arce being madoe
solely for the purposc of gotting some leverage 1n the
custody proceeding. Because 1f in fact I hear

allecgations of abusec that happened a ycar ago, two
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years ago, waell, vou know if they were serious my
assumption 18 that they would have boeen reported then
and decalt with then. So T'm atlways a 1i1fttle b1t leery
of those types of allegations.

T don't raceive a 1ot of them though. 1T
mcan, I'm not saying that T don't get them, but in a
yvear 1f ¥ have 10 allegations of abuse, scrious abusco,
it's a 10t. And I always tecll the litigants, I'11l teil
them that T don't really want to deal with them,
they'vae got to go right to Children and Youth and file
a complaint because that's thetir obligation. T hear
many moro allegations of physical abuse bhotween the
parents that the children have witnessed. T mean, that
18 very common., TI'm not a court of record and T'm not
a trial court, so and we don't cross—axamine pcecople,
people don't testify. Tt's a very i1nformal conferconce.
So it's tough to rcsolve those 1ssucs and determinge
whether or not the abuse took place. But gencerally, tf
1t's a scrious abusc probtem, the casc will not sctftie
1in front of me, will end up going to court and they
will litigate that particular i1ssuc.

Do I — T just had a casc rcecently, as a
matter of fact, carlier this week, where a tady had
left the home for seven months and then clected to move

back 1n, came back, filed an abuse peiztion and
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raeceived an ex parte order removing the husband from
the housce, which he did, and he started yelling and
screaming and she got the police and he was removed. 1
talked to the child, the child saad the father had not
abuscd the mother and he felt 1t was being done solely
to exciude the father, get a hetter bargaining
position. So 1t does happen, vos. Does it happon
frequently?  Out of 900 casces a year, T would stspoct
1t happens 5 or 6 times that comes to mce.

Q. If we could tourh on the oxample you just
gave us, this goes outside of vour scope of cusiody
conciliator in that instance when she got the cx parte,
was that an cx partfe by a district justicce or a Common
Plcas judge?

n. A Common Pleas judge.

Q. S0 1f the Common Plcas judge has to enter
the ex parte order, the full hearing occurs?

AL Within 10 dayvs.

Q. Okay .

ACTING CHATRMAN REBER: Any other
questions?

{No response.)

NACTING CHATRMAN REBER: Okay, lL.ogan,
thank you very much.

MR. BULLETT: Thank you.
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ACTING CHAIRMAN REBER: Appreciate 1t.

The next witness on the agenda 1s Dabnoy
Mi1ller, Esguire, Program and Development Director for
the Women's Law Projcect.

MS. MILLER: Wea have multiple copiras, Aas
roquested, of our ftestimony here.

ACTTING CHATRMAN REBER: You can procced.

MS. MILLER: Thank vyvou. Good morning.

My name is Dabney Miller, and T am the Preogram and
Development Dircctor of the Womaen's Law Project in
Philadelphia. Joining me is Carol Tracy, who 1s the
Exccutive Director of the Law Project. And T will
delivor the agency's tostimony and Ms. Tracy will join
me in answering questtons 1f you have any.

Ve arc delighted to be here 1oday among a
group that we arc certain sharcs a strong scnsc cof
justice and concern for the rights and nceds of
children. The figures that I'm about to share with you
demonstrate graphically the ceconomic hardships facod by
children and mother—-hcaded families., T hope they will
11ght a fire under all of us to work together to better
insure the cconomic sccurity of these children.

Before T begin, T'd like to tell you a
1ittie b1t about the Women's Law Projcct and how I have

come to understand the issue of child support. The Law
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Project is a nonprofit legal advocacy organtzation that
sceks to advance the 1cgal and cconomic status of women
relying on litigation, systems advocacy, public
cducation, and individual counseling. One of the hats
that T wear at the Law Project is that T am the
director of cur telephone counscling sorvice, and in my
six yecars with the agency our counsclors have spoken
with over 30,000 women about a wide varicty of
problems, i1ncluding chi11d and spousal support, custody
separation and divorce, and I have proavided supervision
with respect to all of those calls.

For the past five yecars, the Women's lLaw
Projecct has also operated the Philadelphia Child
Support Project through which we have provided
extensive information to over 10,000 singlce parconts in
terms of child support. We have also made
praescentatieons to countless community groups, teachers,
social workers, and single parents about how to obtain
and enforce child support orders. We have tracked the
most egregious problems facing single parcents in the
chi1ld support proccess and we have worked with the
Family Court in Philadelphia 1owards correcting those
probicems.

Today I'd like {o address scveral

questions. First, T want to examine the cconomic
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conscquences for children living in single-parent
homecs, and T would like to poinit out that all of the
numbers on which I will rely comes from the Census
Burcau publications. Sccond, T will talk bricfly about
how the courts determine {he amount of child support
that should be paid by an abscnt parent in
Pennsylvania. T will also bricefly comment on the
relationship between child support and custody. And
finally, I have just a few reccommendations relating to
the Pennsylvania divorce law.

Since the ecarly 1970s, the number of
single-parent families in the United States has more
than doubled. Single-parcnt familics now account for a
litilec over a quarter of all Aamerican fam:li¢s, and
women account for 87 percent of single parcnts. The
most common theme among mother—hecaded familiecs 1s their
cconomic vulnerabilaty and the constant threat of
poverty with which they always live. The avaerage
family 1ncome for mother-hcaded familics in 1988 was
$11,989, comparacd with $23,919 for father~hcaded
single~parent familics, and $40,067 for two-parcent
families.

The average amount of child support
raceived by mothers with current child support orders

itn 1987, which was the most recent year for which we
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have national figures, was $2,063. This repraesents an
increase of only 3 1/2 percent since 1983, adjusting
for inflation., If all ordered support had been paid,
the average amount received would have increased to
$3,017. In 1987, $4.6 billion of court-~ordered child
support was not patd. Only half of all fathers pay the
full amount of support ordered by the court or agreed
upon outside of the court. About cne—quarter paid part
of what they owe, and the final 25 percent paid none at
all, despite the existence of a current child support
order.

But what docs all this mcan for children?
Thirty-four percent of all children in mother-hecaded
families are living in poverty. Tn order to grasp the
sceverity and precariousness of their position, 3t 1s
necessary to examine what it really costs to raisce
children. What kinds of bills do custodial parcents
have to pay? I've put together some figurcs which are
very conscervative cestimates of the minimal direct cost
of raising children. T'11 go through them just quickly
menti1oning the annual totals. More detailed
information 1s availabhle in the written testimony.

Chtld care, at a minimum for full-timo
carc 1s going to cost $3,354 a ycar, and I have

raeceived estimates that run very much higher than that
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for the cost of child care. For minimal part—time care
11 might be as 1ittlec as %$1,200 a yecar, say for
after-school carc for a child. Food can run 10 $1,800
per vear, clothing at $780 per year. That's only $65 a
month, and T should point out that shoes and wintar
coats and so forth are tremendously expoensivo these
days. Transportation 1{n Philadelphia for tokens for a
chi1ld who just nceds to get around in the city comes to
$432 annually. A very minimal budget for school
supplics comes to $45 annually. Then we have school
trips and hair cuts, or wec have diapers for smaller
children, and the totals come to $6,776 for a
school-aged child, or somcwhat icss, $4,485 for a
preschool—-aged chil1d.

Unfortunately, thesce approximate costs do
not include the following major cxpenses. They don't
include any health carec, any prescriptions or doctor
visits or any insurance cosis. They do not include any
indircect costs such as a child's share of a mortgage or
rent, utilities, family vacations, or a child's gifts
to other people. They i1nclude no books or toys, no
extra curricular activities, no entertainment.

Given these facts, T think we all have to
ask, what is a custodial mother to do to supporft hor

children? In our cconomic system, women Oon avoerage
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st111 carn only 65 caents for cvery dollar carncd by
men, so a custodial mother is unable simply to work
cxtra jobe if she wants to closec the gap, although 1
have to say that T have heard from numarous women who
have tried to do that at grcat sacrifice to themsclves
and their children.

S0 the question then becomes why 1s 1t
that child support falls so short of providing for a
recasonable share of the nceds of children cven when
1t's patd i1n full? 1In order to answer this question,
1t 15 necessary to understand how Pennsylvanta's
uniform statawide guidelines werce developed.
Pennsylvania's guidelines were basced on the widely used
income sharces model developed by Robert Witliams, who
recliced on calculations by Thomas Espenshade concerning
cxponditures on children as a percentage of
consumption. The assumptions relied on by the income
sharcs model to calculate the costs of raising a family
arc fundamentally flawed. Income shares rcelics only on
income designated for current consumption, the
definition of which specifically excludes savings and
important cxpenditures that benefit children. An
astonishing 42 percent of income is, by this
definition, c¢onsidered unavailable for child suppori.

In additiron, 1ncome sharcs relics on 20-ycar-old
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figures measuring the cost of raising children in
intact familics, which do not accurately reflect the
cost of divided families.

For cxample, in two—parcnt homes, the
parcnts usualiy ftake turns going ouft to shop or 1o take
carc of other family neceds, bul in singlc-parcont
familics 1t 18 necassary to hire a babysitter in order
to accomplish thesa kinds of tasks. Single paronts
also rarcly have the time or energy to shop for
bargains and therefore cend up paying morc for both food
and clothing. Nonc of these very rcal factors in
people's 1ives arce taken into consideration in the
crcation of the Pennsylvania child support guidelines.
As a result, the guidelines levels of support arc
simply too low 1n most cascs.

T might add that I have a comprehensive
analysis of the amendments to the guidetines that arce
currcentiy being considered by (he Supremce Couri. That
is attached to the testimony.

T want to belabor the point just a bit
11ttle longer that thesce statistics and sophisticated
calculations have significant conscquences for
single-parcent families. Single mothers musi make vaery
hard dccisions about what they and their childron will

do without 1in order to make ends mect. They oftan
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sacrifice their own needs, including hecalth carc,
somctimes with results thal jcopardize their own
well=being and abi1lity to care for their children. If
we are to assurc the futurc of our next generation, we
must all work to increase child support to adequatce
levels and to improve the collection of support for altl
children.

T want to turn bricfly to tho
relationship between child support and custody, becausce
T was asked to address that. At the Women's Law
Projcct, T somctimes hear from women who are cextremely
frustrated at their inability to collect regular child
support from their children's absent fathars. Thesce
women want 1o know tf they have the right to refuse to
allow these absent parcents to visit with their children
as a way of compelling them to pay support. I am also
awarc that fathers arce somaetimes tempted to withhold
child support because they arc not happy with
arrangements for visiting their children. It 1s our
position that chi1ld support and custody or visitation
should be trcated as two scparate 1ssues. We share the
court's traditiconal vicw that hoth arc rights of
children and that neithar parent has the right to deny
their children cither support or contact with the other

parent stmply in retaliation for the other parent's
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deni1al of the other raght. In instances wherce there
is, in fact, abusc, we would, of coursc, deviate from
that lingc.

Instecad, we belicve that we must work to
strcamline access to the court so that all parcnts,
with or without lawyers, can sack appropriate ramedies
on bchalf of their children in responsce to both failure
to provide financial support and failure to allow
visitation as ordered or agrecd upon. It is the lack
of such accaess that creates such enormous frustration
and scnsce of powerlessness [{or parcents trying to do
what is best for their children. T hecar about that
time and time again that pecople cannot get into the
courts and gquickly get results when they neced help.

I would 1ike to offer two recommendations
relating to the Pennsylvania Divorce Code, the first
retating to the court's power to order onc party to pay
interim and final legal fees to the other divorce, and
the other relating to bifurcation of the divorce. The
1988 amendments to the Divorce Code allowing judges to
order onc party to pay the other's legal fees during
litigation or at 1ts conclusion was an important
addition to the statute. Unfortunately, the judicirary
has not made usc of this amendment as it was i1ntended.

The conscquence of the judiciary's failure 1s that the
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financially dependent spousce in divorce is frequently
unable to retain legal counsal and may therefore losce
any hope of future financial stability to which she may
well be entitlad under the law. This is particularily
fruc of older women who have been homemakers and who
arec not i1n a position to re—cnter a dramatically
changed workforce and carn income adequate to support
themsclves and prepare for their later years. The
legislature should cexplore ways to strengthen the
various provisions recgarding the court's powar to order
once party to a divorce proceceding fo pay i1nteraim and
final le¢gal feces, especially interim ones, for the
other s0 as to send an unmistakable message to the
judiciary as to the legislaturc's intent.

Sccondly, T strongly urge the legislaturce
tce celiminatae bifurcataed divorce in Pennsylvania., T
have heard from a number of women who have strugglad
for years, oncc divorced, to finalize the cconomic
aspoects of thear divorces. The consaquence of this has
been financial ruin for many cconomically dependent
spouscs becausce 1t allows the spouse who can afford to
push for divorce the 1egal right to gain his or her
freadom and at the same time retain control of the
marital assets indefinitely into the future.

T also would 1ike to add a couple of very
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quick comments. To say that T have not seen the
currcecnt mediation bill. T did offer testimony in 19 ——
T guess 1t was 1989 on what was then proposcd mandatory
mcediation of custody, ¢hild support and cconomic
distribution of assats at divorce. The Law Project's
position ts that we opposc mandatory mediation 1n any
of thosc arcas and we support the availability of
voluntary mediation as an allernative for pecople who
choosc it.

Finally, the Law Projecct has, T testificd
in 1988 and would 1like to reiterate my concern that the
legislature not reduce the waiting period for
unilateral no—-fault divorce to one yecar for atl the
rcasons that have already been stated regarding concern
for cconomically dependent spouscs, whether they be men
or woman.

Thank vou very much, We would be very
happy to answer any questions yvou might have.,

ACTING CHAIRMAN REBER: Ken.

BY MR. SUTER: {(Of Ms., Miller)

Q. You advocate the celimination of
bifurcated divorces cvon when both parties agree to a
bifurcated divorce?

A, It scems to me 1f there ts full and

knowladgeable consent on the part of both partics to a
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divorce, to bifurcation, that that might be an
appropriatc option 10 retaitn. My concern 1s that so
many cconomically dependent spousces, becausce they can't
get good l1egal counsel, don't understand what 1t means,
bacausae they have never had to handle asscets and atll
don't understand the poiontial conscquences of that.
And our cxpericnce cortainly follows what you indicated
carlior regarding the greater casce with which
cconomicaliy depcendent spouses geft spousal support as
comparcd to alimony. So it would depend on whether
pecople could really know what they werce doing.

Q. Well, that's kind of difficult to
legislate.

A. Absolutely. I agrece. T mean, T think
it's a bind, but T think we need to be awarc of 1t.

Q. And my sccond point is T think we have
more of a problem of support cenforcement than we do
with 1ncreasing the amount of support, although T
understand your concerns.

. Um=hum.

Q. Is there anything that we can do to help
the collection rate in terms of cnforcing the orders
that arc alrcady cstablished? T know T think about
this all the tame and try and develop things. Maybe

vou have some thoughts that might be helpful.
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AL Lagislatively?
Q. Yos.
N, TIt's really difficult. T mean, the

Faderal government has promulgated regulations that are
very specific in terms of time 1i1nes for when things
arc supposcd to happen that are supposcd to kecp thase
cascs going. T think the time lines aren't met much of
the time and I think that remains a problem. Tt's not
clecar what your role could be in remedying that. Tt
seems Lo me that there may largely be procaedural
changas. For example, I think that we could make it
casicr to have the fairlure to pav child support be
reflected 1n someone's credit rating. That happens
sometaimes, but 1t doesn't happen as often as it might,
and 1t's a rcemarkably powerful tool.

Q. I drafted something to that cffect.
Whether or not 1t will fly, T don't know.

N, Well, I'm glad to hear that.

Q. Okay, T just hear of thesce statistics
where we're collecting 60, 70 percent of the cases and
pcople say that's wonderful, but when you look at 60 or
70 percent of the casces, that i1s not as grecat as 1t
sounds, T mecan, 1n comparison to other States. But
there st1l1ll are 30 percent of the cases whaere there i1s

no collection made.
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A, That's cxactly raght. T thaink that the
provision of automatic wage attachment has been a very
positive changoe. T would hope that people viecw
automat1c wage attachment nol as a punitive measura but
as a constructive way 1o castty and simply pay child
support and not have to worry about getting your check
1n the mai1l at the right time. So T'm hopeful that ——
that's going to take a couple of more years to be fully
implemented, I think, and I'm hopeful that we will sce
a differcence as a result of that.

Q. Thank you.

ACTING CHAIRMAN REBER: Rceprescentative
Hagarty.

REPRESENTATIVE HAGARTY: Thank vou.
BY REPRESENTATIVE HAGARTY: {(Of Ms. Mi1ller)

Q. Onc question. You state that you opposce
mandatory mcdiaiion, but you didn't statce the
particulars.

A. I didn't. I can state bricfly what my
thinking 1is and then T would be glad to get vou a copy
of the testimony that I prepared then 1f you would 1ike
morge cextensive analysis.,

Q. Qkay, thank you.

AT Our vicw 1s that particularly in

instancaes whare there has boen domestic violaence,
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mandatory mediation can be very harmful because there's
a lot of literature that shows that 1t's pretty
difficult fo be on an cqual footing with someconc who
has been physically abusive to you, and presumably
through the courts we have some mechanism to offer
protections. Theoy mayv not be working very well, but we
do have mechantisms and we do have the law to offer some
protection to pecople whe might otherwise be vulnerable.
The bill that was drafted in 1988 had a provision in 1t
that people weren't to tnvolve counscl until aftor any
mediated agreament had been signed. We sirongly
cpposcd that becautse we thought counscel should be
involved from the beginning.

Mandatory mediation also flies 1n the
face of what we have constructed as a way of dealing
with child support in Pennsylvania and across the
couniry. We have guidelines and we don't think that
vou should mediate what a child neceds. Children nced
what they neced and parents have an ability to pay.
Those are somec of my concerns.

Q. T agree with those thoughts., 1 guess,
and I understand your principal concern then with
mediation is the uncqual positions of the partner then
in that process?

A, That's right.
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Q. If there were counscl?

Al If there werce counscl and there were
truly voluntary participation, I think 1t probably
could be very successful for some people because T
thinlk when people work together fo find solutions to
problems and they come to a place where they fectl geood
about what they've decided, they are probably morce
likely to abide by it, and T think that 1s an 1mportant
reason.

Q. I guess my other reason for finding 1t,
at lcast an appcatling option to consider, and T haven't
fully made up my mind yet 1n what form, 1s it sccoms
that the litigious naturce though of the advocacy
procceceding in a court of law appcars to be so
destructive to the family that this offers an
opportunity for a little less doestructive results.

A. T think that's a possibility. Again,
where 1t's voluntary. I think, you know, a number of
pecople might choosae it and thal might really be
helpful. The analogy that I can think of is that whare
pcople voluntarily agree to pay child support they are
likely for a time to pay it, and thon sometimes later
things fall apart and they don't pay 1t and then
they're going to end up in the court system anyway, and

T think pcoplic who sclf-sclect to agrec arc going to be
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1 more likely to follow through.

2 Q. Okay, thank vou.

3 N. Surec.

4 ACTING CHATRMAN REBER: Any other

5 questions?

6 (No responsc.)

7 NACTING CHATRMAN RERER: Okay, thank you
8 vary much.

9 MS. MILLER: Thank you.

10 ACTING CHAIRMAN RERER: Moving right

11 along, ocur next witness to appcar before the committece
12 12 Lynne Gold-Biken, who is Sccretary of the
13 Pennsylvania Bar Association Family Law S$cction, and
14 also 1s curraently Vice Chaitrman—-clect of that scection.
15 Lynne, plceasurce 1o have vou with us.

16 MS. GOLD-BIKEN: Thank you vcry muich.

17 Good morning. My namc is Lynne

18 Gold-Biken, and T am president of Gold-Biken, Welsh,
19 and Associates, a five—-lawver firm devoted solely to
20 family law issucs. I notec that I've been listed as the
21 Pennsylvania Bar Family Law 8cction, ¢of which T am a
22 member, but I do not spcak for the Pennsylvania Bar

23 Association today because I think they've taken the

24 position that they don't have a position to take, and
25 50 T'11 give you my own positions.
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I am Sccretary of the American Bar
Asscciation Family Law Scction, Vice Chair of that
section., T've recently served two years as Chair of
the Pennsylvania Trial Lawyers Fam:ity Law Section, and
before that two years as Chairman of the Montgomery
County Famtly lLaw Section. My credentials are at the
end and I don't think you have to hear me recite them
for you.

But T recally apprecciate 1he aopportunity
to addrgss this commitice because there are some very
important concerns about the system. T think the
procedure by which our court system trcats dissolving
and rcorganizing familicecs 1s a very complex onc, 1T
have been practicing for 16 ycars and we figurced that T
have probably been involved in over 7,500 differant
divorcing familics, although T do scc a different
segment of the poputation. T see the wealthier people,
I do not deal in poverty law or with people who don't
have a lol of money. T would be quate candid with you,
that is the perspective that T will take. But T can
tell you that with the number of cascs that arce pouring
into the system, the system works amazingly well, T
mcan, we can all come 1n with sioriecs and tcell vou
horror stories and that is always irue, but on tho bell

curve, on the wheole 1n the long run, the system works
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well.

There are some 1ssucs that T think this
committee should address, some of them unfortunately
arc rulemaking, and as we have found out, such things
as discovery, which T think 1s critical, is rulcemaking,
and if we try to do something i1in the legistature, we're
going to hear about 1t from the judiciary. So 1n any
way we can to aencouragdge the judiciary to come back on
some of these 1ssuces, but I will montion them because T
think they do have an impact on our system the way it
works.

First of a1}, 1t is truc that 50 percent
of the cases that come itnto the courts, civil and
criminal, arc family law. But when you look al the
percentage of judges that are given over to the family
law system, 1t 18 less than 20 percent, and 1t's
illogical because the emotions and the complexities of
family law litigation takes more than the judges we
have.

The emotions involved in the dissolution
of a marriage, child custody, support, abuse can't be
rushed through a system that is i1ncapable of handling
it. Recently, T went down to Philadelphia with a
defendant 1n an abuse casc. It was like walking into a

circus. There were 50 casces on the list of 2 judges.
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There 1s no way that 2 judges are going to hear 50
abusc casces 1in onc day. Tt isn't possible. And the
judge very candidly said to me, go back and comec again
another day. Well, how many times do you have to come
back? And then the clients say, well, how come it
costs so much moncecy? Well, vou stand there for threco
hours and wait for the judge to tell you he can't hear
your case, somcone is payving for that. Unfortunately,
it's the client. And onc of the judges that particular
day was the scnior judge and he said to me, T'm not
getting paid for this. They have stopped wriling my
checks in Philadelphia. T1'm a good sport. But if yvour
casc 1s continued unti1l January, you're not going to
see me again. Well, this is no way to trcat pecoplce.

The lack of judicial resources results in
other scrious problems. It can take 9 to 18 months 1o
fully l1li1tigate a custody casc that's going to be
litigated, That 1s appalling. To filc a casc and know
that for a yecar and & half vou're not going to get to
courli and have 1t resolved. There 1s just an
insufficient number of judges assigned to family
couris. For axample, tn Chester County —— I practice
1n nine counties, so T can give you difforent
parspectives from different counties, but in Chester

County they have onc judge assigned 50 percent of the
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time and onc judge assigned 40 percent of the time. 1In
my mathematics, that's not cven one full judge to the
cntire Chester County Family Court system. And 1t's
not that these judges aren't working hard. They arce.
But they can't do all the work. They simply cannot do
1t.

Think about the siress on the family, and
especially on the children who are pulled through this
process. Think about the things that parents can do to
children in 18 months while you arc waifing to get
hecard by a judge. Think about the things that parcents
can do to cach other during thosce 18 months. And 1n
addition, if you don't starit a casc and take 1t to
completion, 1f you start a casc on Monday and whon at
4:00 o'clock the judge savs, we're finished for thoe
day, T will scc yvou 1n three months, T have to relecarn
that casec becausae T am not sitring on Lthe shelf waiting
to be pulled off to try 11 again. So other cascs arce
coming through my office, just as other cases arce
coming through the system. T have fo relcarn that
casc. The judge has to relecarn that casce. T mecan, he
or she may be taking good notes, but they arce not
remembering the detairls of what 1s going on. And the
fact is, T have to charge the c¢lient for rclcarning the

case. Mcanwhile, ncw things have happened that T have
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to relearn in that period of time. You have to order
transcripts 1f vou have a casc of record. That costs
the clients because you didn't start the casc and take
1t to completion. I think that is unfortunate.

The procedures from county to county aroe
different. Montgomery County 315 now going to a
continuous system. Other counties are not doing 1t,
and I''m here to tell you it 1s very stressful on the
lawyers, the judges, and on the Tamilies. This 1s the
only arca of the law where the litigants have to pay
for their finders of fact. So 1n most of the countics
1f you wanl a Master to hecar your divorce, vou pay for
it. There are many 1i1ti1gants who cannot atford to pay
for it, and then 1f 1t runs over your filing fco of
$500 in Chester County, or $700 in Lehigh County, the
litigants pay for that by the hour. Nobody clsc pays
for 1t. 1If you slip and fall on a banana pcel, you
don't pay for your judge, but we pay feor that in the
fami1ly law arca. In addition, we arc paid by the hour.
In our canons of cthics we are not permitted to take a
percentage of a case, and we shouldn't take a
percentage of what our litigants win becausce that would
put us in a conflict si1tuation with our clicents.
Conscquently, we charge by the hour, and the only thing

we have to scll 1s our time and expertise, but 1in some
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of these cases the clients are very emotional and they
want to talk to you all the time. Quite frankly, it's
often cheaper to talk to a psychiatrist, but their
bills run up and they don't understand 1t, and the
longer the system goces on, the longer the process Joes
on, the morce the meter runs, the more they pay. And
they don't understand this. This is not an accident
casce where the i1nsurancg company pays for 1t. This is
not a corporate casc where the corporate bank account
pays for it., Thaesc people pay for cvery stoep of the
way, and 1t recally 1s an indignity for them on top of
it to have to pay for their Master systoem.

So I think that's something that —— T've
made some proposals on this issue, but I want you to
think about the fact that 1 a case takes a yecar and a
half and 1f you have children i1n onec houscheld for that
vear and a half, by the time the casc finally geis to
complcetion the judge looks and says, well, 1t's
perfectly fine, 1f it ain't broke, don't f1x i1t, and
lcaves the kad there, so that {f the parent has usced
sclf-hclp at the beginning of the casce and gotten the
child into thear home, that may be it for the whole
casc. So I think that my proposal would be that we
ought to seriocusly think about a Family Court system.

Now, vou all have hecard from Allegheny
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County, which is a Family Couri{ system, and onc of the
reasons so many of our cascs come out of Allegheny
County, one of the recasons that they were the lcad 1n
bringing forth the percentages and the guidelines and
the form that we now currcently usc is because thosc
judges have been on the Family Court for 11 vears.
They arec deodicated to it, they know it. In most
countics such as Montgomery County, the judges rotatce
through and you get them for a year or two years, and
t1f your casc 1s not complete at the end of two vears,
ithat casc which 1s started with one judge goes 1o
another judge, and these judges just rotate and rotate
and never really get a handle on what is going on. A
Fami1ly Courl would be able to consolidate many of the
igsucs. TIndeed, one of the things family courts do in
other States - California for onc, Ncow Jerscy for one,
Michigan for another - 1s that all of the 1ssues are
hecard at onc time. So that you don't go back cver and
over and over again. I'd like us to think about the
New Jersey system, T'd like us to think about a
commission to look at a Family Court system and how
that would work and having judges who arc dedicated to
family law stay on the courts for thetir 1life.

Ex parte orders. Let me talk about ox

partc orders, because this 1s a practice that T kKnow
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has bheen criticized before this c¢stcecomed committae and
I would l1ike to tell you that T would hate to sce this
legislative body take away the judge's power to issuc
¢x parte orders. It specifically comes up 1n
kKidnapping situations, but let me give vou two oxamples
of whaere they have been critical that T know of, and 1
know that any of my collcagucs who spcak to you today
will tell you the samae thing.

T raeprasent a father who has two
children. We discovercd that the mother was hcading
out of the country. She had ignored prior orders. As
a result of an ex parte order, and a lot of good help
from police across the country, we were able to remove
her and the two children from a 747 1n Los Angeles 15
minutes before the plane took off for Hawaii, where 1t
was hecading for Austratia. Had we not had that ox
parte rcelief, had we had to wait onc day, those
children's pictures would have been on mi1lk cartons i1in
Sidney, and that 1s absolutely the truth.

Another case. Father has four children.
He has them for the weekend., He's supposed to roturn
them on Monday, we don't find them. He's gone. Tt
turns out he 1s driving fo Canada, where he has tickets
for London. We find out becausce one of the Kids who

has been teold he's being returned ¢ his mother in
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Colorado goas to the flight attendant and says, I think
I'm being Kidnapped., The pilet radios back, they get
in touch with us and the mother, we get an ex parte
order while this guy 18 flving {0 London. The
Constable 18 waiting at the other end. When he
daoplancs, they take the four children in custody. He's
got onc—way tickets to New Delhi, India. Had we not
had that ¢ox parte relief, those children would he lost
somewhere 1n India.

Please, do not take away the ex parte
relief. That 1s not to say that you're not going to
gat an apocryphal story about somebody who has been
damaged by 1t, but what the ex parte rcelief does 15
maintain the status quo while the court has tho powoer
to have a hearing. They might ultimatcly have allowed
this guy to go to India, they might ultimately have
allowed this lady to go to Australia, but the fact was
that they were using self-help and we would never have
gotten them back. Picase don't touch that.

I mentioncd —— T'm skimming over becausce
1t's in my remarks and you can sce 1t —— that T think
that discovery 1s a critical part of Family Court.
Most cases, one family member knows the finances and
the other doecs not. T happen 10 be doing a book for

Mickey Publications and T'm doing a chaptcer on
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discovery. We arc tho only one of the 50 States that
does not have discovery like 1in ci1vil cascs. What?
Are we sccond-class citizens? Why don't we havo
discovery? Why isn't the dependent spousce entitled fto
know what the finances arce? Why should the person 1in
the superior posi1tion be able to hide 1t?  Why shoitid
we have to go and beg and plecad for what cevery ci1vil
litigant has? I mean, some judges say, why arce we not
more cival? Why arc we not trecated more civilly?
Discovery is absolutely a must 1n cvery divorce casco,

Let me talk about the two-year
scparation. I was on the task force of the Commission
for Women in 1980 when we were negotiating the Divorce
Codae, and onc of the things that we talked about was
making divorce possible for the captive spousc to gof
out but making 1t fair for the dependent spousc,. We
negotiated a three-ycar scparation, and T agrece that
three yecars is a long time to get your house 1n order,
but two ycars is not too 1long. Onc vcar would cnable
the departing spouse Lo be out of there withoul any
opportunity Tor fair negotiations and even for a chance
of reconciltiation. Two years i1s plenty of time, but
it's also enough time to give both parties a chance to
work out their probiems, and T would implore vou not to

change or reduce that two-vyvear scparation period.
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I heard my predecessor talk to yvou about
bifurcated divorces. T would like te talk to you about
bifurcated daivorces. Bifurcated divorces, cxcept as
you suggested, Representative, unless they're by
agrecement, should not be imposed by the court. To get
a hifurcated divorce and allow one person to got out of
that marriage without making a fair scttlement for the
depcndent spouse left bechind is an indignity, prolongs
the process, costs incalculable dollars. New Jarsey
had a commission appointed to look into Family Court
matters, and after a lengthy study and a very, very
well-reoasoned opinion they decided that bifurcation was
not for New Jerscy. T respectfully suggest to you 1t
1s not for Pennsylvania ecither. There are two couniies
that T know that do it avtomatically. It is on 1ha
burden of the person who doesn't want it to come 1n Lo
show why they would be damaged.

The Wolk vs. Wolk case, V-0O-L.-K vs.

W-0-1.-K, says that you have to balance the cquitices.
And some judges say, well, the guy wants out. That's
cnough. Well, it isn't cnough. He rcmarrics,
cverything gets put i1nte tenancy by the entiretices, he
diecs, then we have wife one and wife two fighting over
what should have becen wife one's in the first place.

Once he gets what he wants —— and it's not always "he,"
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sometimes 1t's "she® —— there 18 no impetus to settle
the casc, provide discovery, show up at hecarings. Get
1t over with, folks. There is no reason why you can't
get this thing to conclusion., 11 you start a casc and
take it to completion in that two yecars, get 1t done,
don't bafurcate. Unless there is an agrecement or
unless there arce egregious civrcumsiances. T mean, T
jusi got a bifurcaticn for a guy whoe's becen trying to
get out of his marriage for six years. 8ix ycars. And
aovery time we go to a hearing hor lawyer would be 111,
she would be 111, her child would be 111, her
psychiatrist would be 111, and there was always a
recason. We finally got schoduled in Scptember, the
judge couldn't make it. We got scheduled in November,
the other lawyer said, 1 can't make it, and at that
point I said, Judge, this is nonsensc. Wec arc wililing
to waive the Dead Man Statute. We are willing to get a
prenuptial agreement. We are willing to agree thaore
won't be a bankruptcy. We arec willing to give her all
the protections, but this is jusi a harassment, and 1f
he wantis to have this postponed, cither finish 1t
bofore the end of the year s0 he can got the tax
benefits of remarriage or bifurcate. The judge then
had the discretion to do it, but T don't think it ought

to be automalic as it is 1n Allegheny County and
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Delaware County, and T think it ought to be under very
special circumstances.

Those are my remarks. Thank you for the
opportunity to address vou. I covered it morce
cxtensively in my testimony and I'm happy to answcr any
questions that you might have.

{Whercupon, Chairman Caltagirone assumoed
the Chair.)

CHNAIRMAN CALTAGIRONE: Any questions from
any of the committce members?

Represcentative Heckler.

BY REPRESENTATIVE HECKLER: {Of Ms. Gold-Bikan)

Q. You mentioned that 50 percent of the
filings, cavil filings, I presume, arc of a domestic
naturc, whereas only 20 porcent of the judicial
resources arc devoted there. Tsasn't that significantly
attributable to the fact that a very substantial body,
and again, at lcast from my perception of the practice
in Bucks Couniy, a very substantial portion of the
various 1ssucs raised in Domestic Relations matters are
resolved short of a judge?

n. Bucks County happens to be unique.

You're going to hear from one of their very fine
Masters today, Mrs. McFadden, and they have a unique

system in that the Master's system, as yvou will hear
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later, spends an cnormous amount of time settling cach
casec, more so than 1s attributable to any other county,
and so I don't think — you Know, the problem of
looking at this county by county 1s kind of like the
blind men looking at the ce¢lephant. The once who got the
legs thought it was a tree, and the one who got the
tail thought it was a snake. You can't look at Bucks
County as an oxamplce of what goes on across the
country.

Chester County, for coxample, the Master
syatem, you pay for and yvou tmmadiately go into
I1tigation. So, ves, it's truec that Bucks County
docesn't have that many that get on to the judges, but
when they do you get on to the judges, yvou go stand on
a list in Bucks County and the judge calils the list and
then dismisses you to the hall, where you spend the
rest of the day, and then you get a 1ittle bit of time
and ultimatcely you get to the Master, but that can take
you a yecar or two. You don't get an cnormous quantity
of time to deal with the littie issues that you have.
When you got to the Master, you have a full day whaore
you arc rcally cencouraged to scttle that case. But
don't look at Bucks County as an cxample for the roast
of the counties, hecause Chaester County, for cxample,

you litigate cvery step of the way, and when you
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finally ftry to gel fto a judge, where 1t can take you 9
to 18 months to geft to that judge, they'll give vou one
day at a fime, mavbe two, but not enough time to finish
your casc 1f you ncaed that amount of {time.

Q. Well, it would scem to me that 1f i1ndeed
there arce tnadequate raesources 1n many countics because
of howevaer those, you Know, the sct—up 1s structurcd or
thosce rasources arc being allocated, that the emphasis
should be on Masters, conciliators as opposced to
additional judges, shouldn't 1t?

AL Well, let me say somcthing to you about
that, because T don't disagrece that there ought fo bhe
some conciliation, but T am not convinced that fthe
conciliators ought to be lawyers. For cexample, I give
you tho California system. The conciliation courts in
California, where cvery polaentirally contested custody
casc must go into conciliation court. Hugh MclIsaac
hecads it up, and T was interestced in tt because T think
it's a grecat system and I spent some time out there
looking at 1t. Thae conciliators are mental hcalth
profassionals, and they do what Ms. McFadden will tell
vou she does, they sit with 1he family and {hey counsel
that family, because many custody disputes have got
nothing to do with the children, as you know; thecy have

to do with the carrying over of the anger. But thoy've
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got pcople who arce trained in rcsolving things. We as
lawyers are not trained with resolving things. We are
trained 1n ropresenting people, so that when you 1mposce
a lawyer, not to say that the conciliators that we have
arc not compctent, and you heard from a very competent
one this morning from Montgomery County, but they arce
not specifically trained in getting pcoplc to recach
agrecment, so if yvou're going to go into concitiation,
again, this commission that T'm asking vou to 100k
into, havc somcone go out (o that California systoem.
Spcak to Hugh McIsaac. Bring him in hera. GO to
Michigan. GO to Rhode Island, who has a Family Court.
Take a look at some of the systems where 1t really
works. TIn California, the figures that T recall were
that 65 percent of the contested custody cases resolved
in the conciliation court, and less than 10 percent of
those that resolved cver came back in the system. But
that's not a lawyer saving, okay, what's your probicm
here, what's your problem there. That's somebody who
was trainced to conciliate.

Q. Agreed. 1 mecan, that makes sense to me,
at any ratce, but in any cvent, T think we can agrcec
that judges are no better than Masters at bringing that
kind of resuli about. T1 scems to me 1n all of these

matters they are the last resort.
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n, Agreed. However, T would l1i1ke to point
out to you that those casces that do not resolve in a
conciliation court, the 35 percent of the cases that
don't scttlie, these pecople arec not going Lo scttle
unless you take a hammer, and that's what the judgrs
got. There are some times whore you have to agree fo
disagree and let somebody clse call it for you, berausce
you arc not going to get these two people to agree no
matter what. There are a 1ot of angry, angry people
that come through the system.

Q. Two other things T'd li1ke to cexptore with
you, and again, this isn't an arca that T have much
knowledge 1n. Tt is my impression that there 1s some
discovery available in domestic relations matters.

AL By statute. I'm sorry, by rulce. Thn
only discovery that we arc entitied to are
interrogatories. That 1s by right. TIn order to get
any other discovery, vou must petition the court. Now,
T've donc that recently and the judge said to me, recad
your interrogatories. Thank you very much, Your Honor,
T read my interrogatories. If T had encugh T wouldn't
be back herce, Your Honor. But T now have to chargn the
client to come back to court to beg and plcad to got
what I ought to have anvyway.

Q. So you want depositions—-
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AL T want the right to have a motion for
praoduction of documents. T don't want to have to bag
and plcad to sce tax returns, K-1s, whatever I need 1n
terms of documcents. 1 want the right t¢ see¢ thosc
American Express cards where he's been charging
cverything through the business. If depositions arc
necessary, absolutely. T am not sure that I want to
sce that in custody cascs bacause you could really usc
1t as a harassment, although T will tell you that 1n
States such as Ohio and in Connccticut people say to
me, I wouldn't think of going 1nto a custody casc
without depositions. I mean, that's trial by ambush,
and 1t rcaliy 1s.

Q. Okay. The one other i1ssuc that I'd 11ike
to touch on, you mention, and T forget which State you
referrad to, all issues being hcard at one time.
Fractically spcaking, how would that work?

AL T don't Know. I don't know,
Representative. I don't know. I do know that 1n
complicated cases that take a yecar and a half, many
1ssues come up. I'd like to sce a full divorce trial
where support and alimony and property division and
spacial relief petitions arce heard at onc time rather
than having to go back for four petitions for speccial

relief; three shots at support — the Domestic Relations
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office, the Master, and the judge - two shots at
custody - the conctliation court and the judge - a
couple of more special reliefs; one spouse abusce; and
then ultimately the equitable distribution hecaraing.
That's a lot of hecarings for onc family in front of a
lot of tricers of fact. T don'i know, but T would
certainly l1i1ke to scc this magical commission that 1T
have in my mind explore how other States arc doing 1t,
hecausce I think other States may be doing 3t bhetter
than we are.

Q. Thank vyou.

BY CHATRMAN CALTAGIRONE: (Of Ms. Gold—-Biken}

Q. If I could just, this i1ntrigued mc,
because onc of the things that we've been, my staff has
been looking at, and some of the things that you're
hitting on, vou know, arc Just ringing home becausce we
have becen looking at Maine and California, I guess the
other one 1s Texas. We've been looking at the other
States that have different systems. 1t was mentioned
yesterday. One of the judges and onc of the atiorncys
both have brought this system up during the testimony
that mavybe we ought to usce the same principles 1n the
Family Court that they use in criminal court and sct
gutdelines and set time lines. Say the 180-day rule

and things like that.
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T think one of the most frustrating
things that T've heard from both men and women 1nvolved
in these domestic relations i1ssues 1s that 1t gocs on
forever. There's no finality to 1t. Everybhody wants
to get thaings over with so they can get on with thear
lives, and they necd somebody to determine this 18 the
beginning point and this is the ending point, and if we
know where we're at, whether they like the decision or
not, but at lIcast therc's some finality to it so that
1t ian't protracted and politaical high jinx or 1lcgal
high jinx that go on ce¢ither within the courtroom or the
system. That they say, all right, herc¢, the papars are
fi1led and whother it's one year or two years, howevaor
that is going to happen, but that they don't continuc
to be drug back into court on one, two, three, four,
five different 1ssucs, that information is accessible
to all si1des so that they can determine, you kKnow, what
the truth 1s8. So that the attorneys representing
cither side can make some valid assumptions when they
arc before cither the Master, the judge, or whateover
the case may be.
T think your proposition is well-taken

and what I'd 11ke to sce 1f we couldn't do through the
legislature is work through the Trial Lawyer's

Associration to sce 1f we couldn't come up with some
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sort of a commission, committee, whatever, makae some
comparisons. And I Know whal happens all too oftfen
with committees not only 1n the legislature but 1in
almost any facet of life, they study something to rdeath
and nothing happens. They 1ssuce a report and nobody
recads it. What 1'd like to sce happen i1s make some
comparisons to some¢ of these other States to sce
cxactly where we're at. Maybe we just have to finc
tunc our system, maybe we have to overhaul 1t, and
maybce some of the suggesticons from some of the judges
that said there should bg a definite Family Court wath
fami1ly judgoes assigned, period, and that's what thay
do. And that should happen. Maybe there should be
some intermediate type courts that we should lcok at.
Maybe we should just look at a new page 1n our
Constitution to scc c¢xactly what we have to do to have
a fairer system for all parties i1nvolved.

A If T can rospond to some of the things
that you've said, Geordgia and Texas happen to have jury
tri1al systems, so 1f you're going to adopt something, T
would hopce that you would not do 1t the Texas stylo.

Q. No, T'm just saying thesc were, you
know——

AL Yecah. Bul New Jerscy happens to have a

superb Family Court, and pcerhaps once of the first
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things vou might do 1s gct hold of their commission
report, which T think 1s about fTive ycars old, and got
a handle on how they did their commission report and
what they did. 1 had a copy, T loanced it to somconce
and it's gone with the wind, but it rcally 1s
excellent.

In terms of time periods, 1f you'rc going
to 1mpose a time period, I would hope that you would
impose 1t on the judges handing down their opinions., 1T
am waiting 12 months for a responsce from one judge on
an cmergency petition for cexclusive possession on a
housce. Why the two pecople haven't Killed cach other at
this point, I don't know. T mecan, the war of the
carnations. But 1n termse of time limits, 1t's
wonderful if ecvervbody adhered 1o the concept of fuiltl
and fair disclosure, handing over papers. I'm not surc
that you can imposc a time 1imit, and unfortunately in
family law it never ends. You know the old story about
onc life begins when the children go away and the dog
dics? Well, Family Court cnds when the children arc
marricd and vou're not fighting over grandchildren
anymore. You can get pecople legal divoreces, you can't
get them psvchological divorces. And custody 1s always
modifiable because changes of circumstances occur.

Support 1s always modifiable becausce changes of
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circumstancas occur. Things happen. In this cconomy
you're sceing pcople who made wonderful agrecments that
they were fully able to live up to two years ago who
arc now uncmploved or bankrupt. Bankruptcy wipes out
certain parts of your agreements. So T don't think
that you can think about finality i1n family cascs.

Q. But the courts have to be flexible too,
because as you're sayving, situations change, and T'vo
hecard all too offen over these last scveral months
where cconomics have changed but the courts or the
domestic rcelations office is sayving, we don't carce, you
comc up with this, and somc guys arc ending up going to
Jail and they are saying, hey, T don't have the moncy
to pay 1t, my situation is changed, IT'm laid off, T'm
not making what T was making if T were 1n sales.

Here's my income. They don't want to know that, and
you know, therec's got to be some understanding from
pecople that are in the system. The problem that I sce
also is that whoen you give somcebody a littie bift of
pawer, and in some of these situations in some of those
countiecs they arc like tyrants, from what T'm told.

A There's no question. No question.

Q. T mean, thoy've got to be bridled a
littlie bit to say, hoy, use some common scensc. This 1s

absolut¢ nonscnse that you're irving to pull on people.
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N You're right.

Q. And they're not serving any purposc.
They're creating more trouble.

AL You're hearaing apocryphal stories again,

Q. Yecah.

A On the whole, in the long run, the systom
works well, but on that bell curve that T talked about
carlicr, vou're going to hear from the angry people. A
1ot of these guys who come bofore you and say, thaoy
didn't understand that my situation changed, don't tecll
you that they still have their Cadillac, thesr rent 1s
patd or their mortgage is paid, they still take their
vacatiens. You know, when you take a look—-

Q. But when they're supporting two families,
and that gets to be a real burden sometimes becausce 1f
a man has started a sccond family with another woman
and he loves her and she loves him, blah, blah, blah,
they have another child by the sccond marriage, or with
the woman with another man, and that happens, it
happens on both sides of the cquation, then all of a
sudden what you have 18 people are being cxasparated
and financially, you Kknow, who's on first? Wwho's
covering what?

Al These are tight times. T don't know 1f

you're aware of the fact that the American Law
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Institute of the American Bar Assoctation 1s drafting a
restatement of family law. As they have done the
rastatement of torts, thay arc now doing a rostatement
of family law. T happen to be one of five lawyers in
the country on that panecl, and onc of issucs that wa
arc struggling over in the support component of that is
how to deal with sccond families. Which family comes
first? Tt's a tough issuc. You know, vyou could say to
the second family, 1ook pcople, you knew you had thosc
other children to support before vou had thesce. That's
one answer. On the other hand, you can't make thesce
ki1ds go back simply becausce you have no moncy. It 18 a
problom, but 1t's not answered by making rigid answoers.

Q. Ne, T agrece. You're right.

AL You've got to have pcecople who understand
the system, which 1s why 1f you had a Family Court
where you paid the pecople cnough. T mean, the amount
of money that 1s paid to the people who sit in the
Maontgomery County Domestic Rcelations Office is
appalling. Pcople lcave to become waitresses.,

Q. You're right.

REPRESENTATIVE REBER: Morc appalling
what we pay the judges.
MS. GOLD-BTKEN: That also.

REPRESENTATIVE REBRER: Bul this
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1 lecgislature refuses to call it up for consideration.

2 MS. GOLD-BIKEN: It happens to bhe

3 absotutecly true. T mean, if you want finec pcople on

q the bench —— 1t's not cnough {6 have compaetent pooplce,

5 you've got to have excellent people, and you've got to

6 have poople who arc willing to do exactly what you say.

7 IListen. But when you take pecople who can be tyrants at

8 the domestic relations lcevel and pay them $11,000,

9 $12,000, when the bulk of the money is coming from the
10 Federal government through Title IV and the moncy is
11 available but it's tied up and not given ocut—-—

12 BY CHATIRMAN CALTAGIRONE: {Qf Ms. Gold-Biken)

13 Q. But who's making those decisions of the

14 pay levels at the county? It's the county

15 commissioners, correct?

16 A, No quastion.

17 Q. T mcan, they sct the pay scalces.

18 N, No question, but 1L 15 a preblem. It is
19 a problem.

20 Q. Well, that's where the unified judiciral

21 system comes in. At some point we'll be able to

22 addrcess some of these probloms.

23 Al I'm not disagrecing with you. I agrce.
24 But it 18 & problem, and if you want compctcent pceople,
25 you must pay them compctently, as you must pay our
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judges competently.

Q. T agrea. 1've said that all along
because what we sce happening, and pecople don't want to
hcar this 1n today's cconomic cnvircenment, but many of
the better people 1n the systems at all levels of
government are bailing out, in judiciary cepccially,
icaving for other jobs, cither returning to private
practice and/or going on to the Faderal bench., Thoe
Federal magistrates start out at 1 guess it's tike what
a distraict justice would be $125,000 a vear, and T know
that sounds like a lot of moncy, but for somchody
that's lcarned in law and spoent cight, ninc ycars just
learning tho profession and starting out and cverything
with scveral years of cxpoericence to sif on the bench
and not being able to make the kind of moncy that many
attornecys arc making, 1t's not worth it. Tt's not
worth the hcadaches.

A. Exactly right.

Q. The other thing that T was thinking about
was sending maybe Ken and our two counscels here with us
today, cone to California and onc to Maince to study 1t.
They could flip a coin and sce which onc comes back—-—

n. Check out Rhede Tsland.

MR. SUTER: T want California.

MS. GOLD-BIKEN: He wanis California.
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Cheek out Rhode Tsland. Rhode Island has a Family
Court systcem, Delawarc has a Family Court system,
Michigan has a friend of the court system appointed to
take care of children. I can give vou, if you call me,
I can give you a list of the places that have some of
these unified court systiems that may be helpful as to
whare you want to vacation.

REPRESENTATIVE HAGARTY: Then can we vote
on where we're going to, Mr. Chatrman?

CHATRMAN CALTAGIRONE: Take the pursce
with us. No problom.

Mai1nc., What have you heard about Mainc?

MS. GOLD-BIKEN: T den't know anything
about Maine. That's the only one that you mentioned
that I don't know. TI'm familiar with Delawarc and I'm
familiar with California, and I'm familiar with
Michigan,

REPRESENTATIVE HAGARTY: It's too cold.

MS. GOLD-BIKEN: Oh, there's a Family
Court in Hawaii. Sorry.

CHATRMAN CALTAGTRONE: From what wo've
been able to find out, they have been able to cut back
their cascload 50 percent 1n the last 10 years since
this has been instituted. Now, they always have tha

right to go 1nio court, but for whatcver reasons,
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somcething 15 working at that lovel, basically using
attorneys, and I think they also 1lcan on the
psycholaogical with the professionals to come in and
help with that, but they've bean doing something, and
we want to examine that a 1ittle further.

MS. GOLD-BIKFN: T think we neced to 100k
at other systems.

CHAIRMAN CALTAGIRONE: Arc there some
others?

MS. WOOLEY: T just have onc question.,

CHAIRMAN CALTAGIRONE: Mary.
BY MS. WOOLLEY: {(Of Ms. Gold-Bikaen}

Q. Lynne, vou had mentioned the problem with
time 1imits of judges taking much too 1long, and wa've
had a number of complaints from the people who have
teoatificd about Masters taking much too long to wrile
thaeir opinitons 1n terms of equitable distribution, and
judges taking 100 days, 200 days, 300 days to render
decisions. Yestoerday we askaed scveral of the -~ we had
two Common Plcas judges testify, centrat Pennsylvania
judges, and they said, oh, in our small countics if's
really not a problem because we've got, you know, a
couple Masters and 1f there's a problem the judge can
call the Master and the judgo holds the Mastars

accountable and we recally don't have that problem, and
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the judges recally didn't address the question of
judicial delay. And then the tonc we got from lawyers
who testificed was those really aren't —— it's really
nol the common practice that delay occurs 1n all of
these cases, it's rcally the exception, but we hecard
lots of testimony from litigants and I hcar lots of
complaints from practicing lawvers aboul the declays
invelved in getting decisions from judges.

The other thing that T've been told 15
that judges dominate the Family Law Rules Committen, so
there would be a reluctance, 1T don't cven know 1f 1t's
cver boeen suggested at the Family l.aw Rules Committee
to place some time caps on mandating judges to come
down with their decisions, and T was wondering,
obvicusly we can't do anything legislatively, and T was
wondering what vour thoughts were in terms of
procedurces?

A Tt's interesting, the Family Court judges
will tell you that the years they arc on Family Court
arae the mosti stressful years that they have, especlally
when it comes down to doing custody work. Some of the
judges are outstanding in geftting their opanions done.
T've even had judges who said to me, come back aftoer
lunch, and spcent the entire lunch hour writing thear

opinions. T mean, T have scen that. One particular
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judge i1n Montgomery County who i1s phenomenal made us
s1t thore for 2 1/2 hours because he wanted to have the
litigants hear his opinion and hear why he gave it. He
18 s caring, it was rcally becautiful to watch. There
arc a couple of judges who you know you will never gei
an opinion out of. S0 it 1sn't all the judges., 11 is
a couple of judges who, I don't know whether they don't
have the time, whether things just pile up and the
higher the pile, the less likely they are to touch 1t,
but it i1s a problem with some of the judges. And 1in
most of our cascs we'll say, look, we don'l carec what
the answer is, just give us an answer so we know what
we have to da. You know, tell mo my clicnt has gotl to
11ve on the strect, but at least he can start looking
for the street corner. You know, just tell us
something. So, vas, if we could have some time 1imits,
1t would be wonderful.

Q. T gucss part of my frustraticon has beoen
- well, we haven't had a formal proposal, but T
havaen't scen the family law scection come forward with a
reccommendation to the Family Law Rules Committoe——

A. Would vou 1like one? Let me make a note
on 1t.

Q. ——that those types of time periods could

be adopted by the Family Law Rulces Committcco.
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N Okay.

REPRESENTATIVE HAGARTY: Mr. Chairman, I
have just once question on that note.
BY REPRESENTATIVE HAGARTY: (Of Ms. Gold-Biken)

Q. I haven't followed the Rules Committee's
responscs to family law recommendations and T'm just
curious, having sharcd the expericence of the courts
striking down our cofforis in the '88 amendments to put
discovery 1n, have vou made recommendations to the
Rules Committec? And 1f so, what has baen the
responsae?

n. We have made rceccommendations to the Rules
Committee when I was chairman of the PATLA Family
Litigation Section, we attempted to get 1o the Justices
in the hopes that we could get something done. We have
basically becn told that civil lawyers have messed 1t
up and the domestic relations lawyers arce not going 1o
be given the chance to do the same thing., S0 to this
point we have had our requests fall on deaf cars.

Q. I have ccertainly considered, and will
probably do 1t anyway, but at Icast making
reccommendations to the Rules Committee as a result of
these hecarings as to what changes we think should bhe
made, since it's clear that we cannot accomplish

statutori1ly what T think necds to be done. Do you havae
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any rcason to belicve that that would be helpful or
that 1t should be conjunciion with the Family lLaw
Scction?

A T think that your suggestion that 1t bhe
done in conjunction with the Family lL.aw Seciion is an
oxcellent one, T think the American Academy of
Matrimonial Lawvers, Pennsylvania Chapter, ought to do
somcthing; T think the Pennsylvania Bar Family Law
Section ought to do something. T think rcequests ought
to be made to the Rules Committce again. As you
correctly pointed out, there are many judges on the
Rulas Committee. And T'm not sure that they want to
sece more —— T don't know what the problem is, but T
think as many pcople as can comcg back, including the
legislature, again, as a result of these hecarings.
Discovery 1s critacal.

Q. You had indicated in terms of time
1imits, and we keep coming back to time 1imits because
if there's becen any conscansus, and we've hecard many
different vicws on change, but 1f there's any conscensus
on which all of our attornecys and testifiers agrec, 1t
is that the time i1nvolved 1s detrimental to the fam:ily,
and the time is toe itong. You were concerncd about
strict time limits, and in answer to Chairman

Caltagirone's comments, there's no finalaty, and 1
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wondaered why vou weren't comfortable with 11me Timuits
with sanctions. TI'm not suggesting that orders aren't
modifiable, but time limits with sanctions for
compcelling discovery of documents, for example, so you
don't have to ask five times and why we shouldn't, and
you as a member of all of the various committees you're
on, should be making these rceccommendations to the Rules
Committecc.

N, I agrce that there ought to be time
limits in some places. Time limits on how long a judge
can sit with an opinion., Time limits on how long you
have to hassle over discovery, hut we alrcady have time
limits on that. T mean, you're supposed {0 answer your
interrogatorics in 30 days. If vou don't answer your
interrogatorices, then you get to go f1le a motion for
sancttons, which can take yvou four months to got on the
list, and then you get to have an argument, which can
iake you three months to get on the 1ist, and then the
judge gets to decide after nine months of how long thts
person should have filed their ainferrogatorices. The
fact is, we have timo limits, bl these things only
work for pcople who respoect the time limits.

Otherwise, you know, 1f somebaoady says to me, oh, T'va
gol this ordaer, wonderful. What if he docen’'t pay?

Oh, well, then T have to file a petition for contempt.
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Oh, well, how long does that take? Well, that can take
si1x weeks. Well, what if he doesn't pay then? Well,
the judge is going to give him 30 days. You know, 1f
vou have people who respect thoe systeom, it works
beaulifully. The problem with the system 18 the leaks
occur, tha hemorrhages occur wilh ihe people who don'i
respect 1t.

Q. What kinds of sanctions arc avaitable? 1
take 1t they're neot used, but what kinds are available?

A Counsel fecas, which cught to be imposed
more than they ara. The noew proposed rules, the
prc—confercence meme rule specifically provides that you
can be preocluded from presenting evidence, which ought
to be uscd more. Unfortunately, if you usc 1t at the
Masicer's level and the other side is precluded from
introducing cvidence, then they just file cexceptions
and you go up to the judge. That doesn't help you.
But there ought to be sanctions for peoplic whoe do not
provide information. Tf vou don't provide it and the
divorce 1s final, vou've got the right to imposc a
constructive trust, for cxample, on any
after—-discovered asscets., Tf you had the disceovery in
the first place, vou wouldn't havae to have
after—-discovery asscts.

Q. What do you think -- T guess what I'm
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siruck by 1s I always tcll pecople when {hey come to me
and tecll me what changes we ought to make in family law
that most of the problem, not {0 sound 1ike T'm just
hlaming another branch of government, a grecat dcal of
1t 1s judicial, and I'm curious, what do you think it
1s thal causcs this attitude of continuances and declay
and acceptance of all of that scems so acceptable to
cveryone involved?

N There arc always good rcasons for
requests for continuances. Conflicts, for example.
you know, what arc¢ you going 1o do? Somebody's
vacation schcedule. Many, many timaes the judges
continue 1he casc, cither because another casce flows
over or because the judge 1s on vacation or the judge
is 111. T reccently had a case that T've been wairting
for six months continucd that morning bacause T gol a
call at 6:30, the other lawyer had the flu. T mcan,
there's nothing vou can do about these things.

Q. You know, I recad the testimony, 7 wasn't
here yesterday, but once of the witnessces who testified
yesterday said that we have much to lcarn from the
criminal system, and coming from that system I'm struck
by the fact that we can try casecs in a timely manner
because we have to do 1t.

A. Are they all well-tried?
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Q. Weill, one of the things I'm hearing from
you as a result would be boetter than the delay that's
now occasioned.

A, In most cases, but, yvou Know, 1f you arc
the prosccutor 1n a criminal casec and you don't try the
casc well, don't get sued by your malpractice carrier,
Onec of the interesting things that happens in our
profession, and the more T learn, the more work T o on
cvery casc, 15 fthat the more expertise vou have, the
higher standard you arce held to. Most of the pcople
that go through family law cases, divorce cases, are
vary, very angry peoplce, and this 1s not anything that
you'rec interested in but i1t's something that T'm
tnterested in, if I don't do my work well and my client
18 not happy, I'm geing to be sued, I'm not going Lo he
paid. So I'm going to work very, very hard to make
sure that my casc 1is prepared as best as T can preparc
it. And T may not be able to do that in one wececk or
two weeks. And that's another problem. T mecan, thore
arc so many practical problems that cause these things
to occur.,

For cxample, yoirt have a support casac in
January. You want to Know what the guy made last year
but you know his accountant is not going to get you tho

tax returns until April. You don't want to go into
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court in January, or maybe not cven February, 1€ you
don't have those tax returns. So are you going to
impose sanctions on the accountant because he says,
look, T've got all these tax returns and I didn't get
the K-1s and T can't get this thing cut because T
didn't get the information? and I say, well, T don't
want a support based on '89 figurces, I want that
support basced on '90 tigurcs. 8o, Your Honor, T'm not
prepared to go to trial because I don't have the
information I necd to show you what his i1ncome was last
month, T only have 1t a year ago and T know it's
differont. T mean, these are the kinde of practical
problems that T don't want to bhore vou with bhut T can
tcll you that c¢an causce the delays thal we——

Q. But we have to do better than thesce casces
dragging out indeterminately.

A No question. No question.

Q. Thank you.

MR. SUTER: I just want to clarify with
when you sai:d about exX parte orders. T don't think
anybody has suggestoed that we should abolish ex parte
orders in the types of situations that you describaed.
There was concern raised that in the PFA arca that in
some cascs the ex parte orders have been abused and we

were concerned with that, but not in the situations
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that you described. Just to clarify.

MS. GOLD-BIKEN: Let me talk to yvou about
oxX parte orders 1n PFA cascs. I have had defendants
call me up and say, I don't belicve 1t, my wife got an
¢X parte order against me, I am out on the street. The
fact 1s that some pcoplc take advantage of them. I
mean, I uscd to specak about this and T would say, use
them, don't abusce them, becausce we'll lose them. But
there's nothing you can do to stop somabody from going
itnto court and saving to tho judge, T'm being abused,
put him out of the housc until T get to a hearing, and
most judges arce going to say, T can't take the risk to
this poor litftle woman or pcor little man or poor
l1ttlc kids, I have to do it, but 1t's a very limited
time period. Thosc cases must come into court within
10 days.

You Know, when you're talking about an ¢x
parte order that may cextend for months, T agrece with
you, 1t would be unfortunatc. These cascs are
occasionally being abused, but on the whole, 1n the
long run, the casces get to court quickly., Statutorily
they must be there within 10 days, and you can't takoe a
chance. $She may he telling the truth., And you don't
want to put this guy back in the house. T mcan, vou've

all rcad too many storics aboui abusc orders and then
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finding the woman decad bocausc noboedy belicved her, and
they say, well, call me after he does something, and he
doces something and she can't use the phone anymore. So
I'm not offended by the fact that occasionally some of
my clients have to stay 1n a hotel for 10 days. Tt
docs happon.

MR. SUTER: And the other thing ts you
were suggesting that maybe some of these issucs should
be brought before the same judge or the same Master or
whatever we would decide to do.

MS. GOLD-BIKEN: Yes.

MR. SUTBR: We hecard testimony to that
cffect vesterday, and in fact some situations T gucss
1t's whare the custody 1s decided by one judge but yot
the divorce, the deeree t1s 1ssucd by another judgoe and,
vou know, the judge in the sccond that issues tho
dacree doesn't nccessaritly understand or know
cverything that has happencd, so I thought your point
was well-taken 1n that regard.

MS. GOLD-BIKEN: That happens all the
time, and what happens 18 you also have to try
different scctions of your casc over and over again
because some of the same factors that you tried in the
custody casec arae the same factors that vou tried in the

support casc, which 1s hcard by vet another judge, and
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arc triced again in the cquatable distribution casce,
which costs the client money, and no wonder the c¢lients
arce upset about 1t.

MR. SUTER: Thank vyot:.

CHAIRMAN CALTAGIRONE: Represcntative
Heckler.

REPRESENTATIVE HECKLER: Just 1f T could
make an observation, Mr. Chaitrman, T think the
criminal system is not a good analogy or a good
comparison point for the domestic system because as a
practical matter, the vast majority of the casces in tho
criminal system arc handled by the employecs of
professional offices, cither the public defender's
office, the DA's office, and having lived in terror of
the Bucks County trial list this yecar becausce T had a
few matters hanging on and the hcavy schedule we have,
it's just much different when you're dealing with a
rclati1onship beiween an individual lawyer and an
individual client who gencrally expects you, and I
would suspect especially in domestic cascs who gxpncts
you to handle that casc when 1t comes up. Scheduling
doos represent a much more difficult problem than 1t
docs 1n a system that's fairly floxible, that says,
hey, ocspecially if a defendant is incarceratod, that

person is going to triatl, public defender's office, 1°T
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this one can't handle it, that person witl handic 1t.
The DA's office, you're up against a 120-day rule, T
don't want to hecar about, you Know, the fact that, you
know, ADA Heckler 1s scheduled Lo be in the Bahamas,
get somebody itn that courtroom to try the casce. So it
does —— the courts and lawyers arc probably i1n some
ways more tolerant than they should bhe of their
respactaive conveniences, but it 18 also extremely
difficult to deal with, c¢spocially litigators with a
busy schedule where you've got two private lawyers who
arc tied to a casc and you do have conflicts that just
don't occcur in the criminal system.

MS. GOLD-BIKEN: Thank you.

CHATRMAN CALTAGIRONE: Thank you.

Wc'll hear from Sarah Morison Ford, from
the firm of Ford and Narducct.

And T want to thank Reprcsentative Rebor
for standing 1n for mec.

MS. FORD: Mr. Chairman, T'm an attorncy
and T've becen practicing for 15 vecars in Montgomery
County with cmphasis 1n domestlic relations and cstate
planning. T have some ramarks, they were to bo copied.
T don't know 1f they were. Okay.

In assessing the cffectivenaess of the

divorce law and the legal system in the handling of
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family matters, it is important {o step back and rcovicw
the traditional role of the lawyer. We arce ftrained to
represent our clients zecalously within ethical
boundaries. We build a casc by amassing documentary
evidence, preparing witnesscs, and finding experts to
buttress our client's position. At the same timg, we
usc all the tools in the arscnal to cast the adversary
in the dimmest light by digging for weaknecssces, whether
factual, legal, or personal. Trials arc intense and
stressful affairs where we shine the light on our
clients and try, by pcnetrating cross—cxamination, to
find misrcpresentations, i1nconsistencies, and untruths
from the adversary.

I remember applying these skills in my
first custody casce that was hcaded for laitigation. T
met with the client and lcarned the litany of
deficiencies in the husband. He had a short foemper,
erratic behavior, and rarecly showoed active i1nterest in
the children. They werce afraid of him and did not want
much contact with him. Our mission was to gain custody
and minimize the traditional visitation schedule. To
preparce for trial, T i1ntervicwed a neighbor who would
attest to mom's caring and nurturing ways with the
children. I spoke with & tcacher who confirmed mom's

diligent efforts regarding schoel activities. 1
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subpocnacd husband's employment records to try to
confirm his alleged spotty employment history.
Reluctantly, T spoke with the children to ratify what
mom had told me they would say.

When the day for trial arrived, wo were
rcady for battle against the uninvolved and
overpowering father. As we approached the courtroom
witth witnessees flanking us, suddenly the children took
off and ran off into dad's open arms and gave him a big
hug. During the cendless wait for ocur turn, the
children moved casily back and forth between both
parcnts. Finally we were called, and while the
chitdren waited outside 1n the corridor, mom and dad
drew blood inside. After a day and a half of trial
invelving friends, relatives, ncighbors, employers, and
a psychologist or two, the judge rendered the
compromised verdict: Primary physical custody with mom
and liberal time with dad.

Tha judge lectured the partiaes, reciting
the neaed for civility in their dealings with one
another and darccting them not to disparage onc another
in front of the children. Howecver, becausce the
negative and hurtful testimony had fumbled out in the
courtroom, the chancce of mom and dad maintaining

civility was forever reducced.
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T remember thinking at the time that
there must be a better way to help families through
th1s ordecal without tho slash and burn of titigation.
Everyone - family, friends, ncighbors, cmployers,
schools, and the communtty — loscs except the lawyer.
Perhaps cven lawyers lose because the clients blame
them for the dissatisfaction of a destructive conflict.

The Masters in custody and cquiiable
distributton have baen instrumental in contributing 1o
the significant decline in 1itigation of the i1ssucs and
resolving cases more oexpedtitiously. However, T scc
that coven with the ameliorataed divorce procecdings,
familics arc l1lcft in emotional and financial tatters.
This is not the fault of ¢lients, lawyers, judges, or
the legal system alone. It is bhecause the tssucs
inherent in divorce involve more than dividing
property, asscssing tax conscquencaes, detoermining
spousal and child support, and cestablishing custodial
arrangements. The cmoticnal end psycholagical needs of
the participants arce c¢ritical factors in the overall
resolution of the divorce. A lawyer sces a how
domestic client generally at the clicent's cmotional
worst. He or she feels especially vulnerable and
steeped 1n the Tull panoply of feelings including rage,

panic, fecar, rcjection, hatroed, revenge, sadness, and
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anger.

hDuring the divorce process a client,
often without realitzing 1t, 15 asking the lawyer to
salve the emotional hurt through offensive legal
proceedings. T won't pay a dime to her because she
lefi me. He'll never sce the kids because he was never
homa anyway. Suc her for aduliery. Drag this out as
much as possible and make him pay for his actions.
She'11 ncver get the housce after all the work I've put
into 1t. These arc all statemonts that T've heard, and
many, many pcople have heard who practice. Even with a
miracle result itn one courtroom where she is not
entitled to support, and i1n another where he 1s awarded
Iimited visitation, the children still! ncaed new shooes
and parc¢ntal love.

Over the years T have observed that tho
cxperience of divorce 1s often worse than the pain and
sense of 1oss after death. The death of a 1loved one 1s
usually an cvent over which the survivor has no control
and from which he or she must bear the pain and move
on. The dircct ties to the decedoent are memorics,
usually positive oncs, which can be retraicvaed by demand
and by chotce, Bul 1n divorce, the constant ti1as fto
the failed relationship are often 1nescapable

recalities. There are the children vith the
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ovor—=changing custodial and vacation arrangements,
mcdical omorgencies, and family celabrations which
require continual interaction.

Tt 18 not surprising that the public
gonerally vicws the divorcoe process with angoer,
bittarness and dissatisfaction, while thosce acting
within the system belicve 1t to he basically adequato.
The difference lies 1n expectations. Clients want
cmotional satisfaction and sometimes vindication, which
is not the jobh of the lawyer or the lagal system. The
adversarial system 18 highly appropriate for commercial
I1tigaltion, personal injurvy claims, contract disputes,
civil rights actions and other factual differonces. Tt
is lesas well-suited to solving with grace and dignity
the 1ntensely emotional and intimate parsonal matters
of divorce.

In an 1deal world, tho dissolution of a
family should be handled in an arcena where the poersonal
nacds of the partices can be met, and above all, the
childrcen can be protected. 1In my practice, T actively
ancourage a claent to attend to his or har emotional
nacds, and often collaborate with a2 counselor or
therapist. T have found that this blended approach
greatly helps in structuring an emotionally and legally

sound result.
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Today, the legal system is not
structured, nor is it cquippad, to handle the emotional
aspacts of divorce. However, with the cver—-increasing
rate of divorce and the genceral feeling of
dissati1sfaction with the process, the time 18 now to
actively provide meaningful alternatives hefare partices
must anter the court of laat resort. One simple but
coffoctive approach that would 1t nicely itnto this
system would be to require one or more four-way
meotings, 1ncluding both lawyers and clients. T have
usced this technique extensively 1n my practice for many
years and can attest tao tts success. Unless the
opponent objects, such four-ways occur 1n almost cvery
case. T might add that the casces ranged from
multi-million doltar cascs down to small cascs where
there's a house and a pension to divide., So 1t's
effective in all arcnas.

In revicwing the results, T can say that
only a small handful of cascs have not setiled at the
table, and those that did not subscquently settled
relatively casily with the aid of {he Mastcer and
without litigation. The four-ways arc successful for
soveral rcasons. First, the parties arce direcctly
involved 1n the negotiations and decisionmaking

procass, thus overcoming {he provalent scnsce of
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powerlessnaess the sysiem prosently engenders. Having a
scnse of control greatly enhances ona's ability to make
a painful vyet appropriate decision.

Second, a spouse often hears that the
other party actually has a rational basis for making a
request, rather than an emationally driven motive, and
therefore 1s able fo bhe more accommodating.

Third, the ability to dissolve the
marriage ¢i1villy at this 1level often yiclds better,
long-term communication thercafter,

Fourth, and parhaps most importantiy, it
provides crecativity. The parties can structure a
scttlement tailored to their own particular situation.

Procedurally, T suggest a roquirement
that the group hold one or more four-ways to accomplish
threoe stated goals. First, to 1dentify all issucs to
be addressed. Second, to disclose all assots,
liabilitzes, 1ncome and expenses., And third, to make a
good faith ceffort to the forge an agreemont on all
points. This approach contemplates a change in the
goals and ceXpectations i1n resolving divorce matters.
Divorce should not bhe adversarial or a gamc of hide and
scek. The usual procedural rules of discovery shonld
be eliminated and disclosure should be the norm, with a

penalty asscssed for a fairlure to disclose. Thosc not
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meeting deadlines for disclosure will be roquired to
exccute appropriate authorizations to obtain necessary
documcnts.

Thore is a range of cexpectaed results 1n
the resolution of divorce 1ssues, of property
distribution, custody, child and spousal support and
alimony. And 1f a matter 1s not scettled at the
four—way level, the Master or judge should be cmpowaraod
to assess a penalty for the lack of the negotiation 1n
good faith. Possibly the non-offending spousce's
attorney's feecs i1ncurred in the fruitless four—way
maeectings. This would hinder those obdurate individuals
who, through inaction, can presently delay these
matters interminably and without rcason.

If a 1egal 1ssuc ariscs during the
mandatory four—-way period, such as whoether certain
trust provisions give risc to marital property
interests, 1t should be submitted to the Master for
determination by way of conference or hearing.
LLikeawise, disputed factual 1issues could be submitted to
the Master for guidance. All1 legal and factual
differences should be identified and submitted at onc
time to avoid piaecemcal submissions and delays.

In terms of when 1n the process of the

divorce the four-ways should bhe held, they should begin
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upon the agreement of the parties but no later than six
months after the filing of the divorce complaint.

There seoems to be litlle value 1n waitting unt:l {he
divorce phasc 18 completed to begin property settloment
1SS0S, In contrast, addressing all the 1sstes
incident to the divorce at the same time often
cngenders a bettor and fairer ovoerall scttlement. Tn
these si1tuations where custody and child and spousal
support are of immcdiate concern, the traditional
procadures should prevail. Howover, 1f a party knows a
four-way is looming tn the near future, he or she may
ha more motivated 1o aveoid that litigation and forge an
agrecment directly.

If despaite a good faith effort after two
or three four-ways no resolution ts achicved, the
attornecys should then meet with the appropriate Master
for an initi1al i1mpression and guidance. Tf no
settlement occurs, a hcaring would be schaduled and the
casc is then mainsircamed.

There will always be those spouses who
want to pursuc the "War of the Roses,* and to
accommodate that group, the four-way could be mandatory
unless both parties want to waive this opportunity.
Those who have the financial and omotional stomach for

the fight can use¢e the prescent systom. Thosa wanting
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another route would have an alternative option., The
introduction of the four-way provides more flexibilaty
and protection for those who conter the divorce procoss.
The mandalory requirement of a four—way does not
1involve major overhaul of the system. However,
insti1tuting four—-way meetings hetween the spouscs and
thoir attorneys would offer people an opportunity to
solve their own problems of splitting the family and
the asects instcad of having a result imposed scemingly
arbitrarily. Tt has long been my experience that thoseo
who forge their own scttlemants lcave smaller ripples
in the community and less acrimony 1n their heart.

I would only add that there's baocen some
discussion of the two-yecar limit. I would not change
that. T think the two-ycar 1limit 1s nccded for some
pcople to adjust and 1o accommndate the stituation they
find themsclves in. Howaver, 1f some of the anciliary
issues arce discussed during that two-ycar period, some
finality and somc definition ar definite ending to the
problem can occur somoewhere close to the 2-year period
and not drag on to the 3-, 3 1/2-, 4-yecar period as 1t
docs now. And T can only telt you that 1f T look at
the numberes of my practice, T would say that 1n the
divarce cascs, 60 porcont arce concluded by way of these

four—way meetings. Another 20 to 25 percent are cven
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throe—~way mectings where clionts come 1n and say, my
spousc doas not want to get a lawyer, we Kknow what we
want to do, we don't want to get another lawyer, we
don't want the thing to gel ought of hand and get
expensive and time-consuming, we know what we want.,

And 1n those occasions T will, in fact, sc¢e the other
party, with the usual disclaimers that I can only
represcent one, they arc here clearly on ftheir own, they
s51gn ccertain documents, but I have found through that
process the pecople communicate with cach other, they
can find that there arc some common goals and that they
do not want to bury the entire length of tho marriage
as being a total lost causc.

One of the situations that T tried carly
on was to sav to clicents, vou had something posittve to
this relationship. You fell 1n love, you probably had
children, vou made major decisions, and the legal
system, through the court sysatem and litigation, offers
you the opportunity to try to slash and burn that and
bury those good feeclings, but yvou have to admit that
vou had some of them, sc¢ presarve some of those. The
relationsghip has dissclved but put 1t asi1de and move
forward. And T have visibly scen clients soften when
they hear that and recalize, yeah, as angry as T am or

hurt or rojected, 1t's made a difference 1n their
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ability to come to grips with some of the 1ssucs and
resolve them.,

T would he happy to answer any questions.
CHATRMAN CALTAGTRONE: Representative
Hagarty.
REPRESENTATIVE HAGARTY: Thanks.
BRY REPRESENTATTVE HAGARTY: (Of Ms. Ford)

Q. What response do yvou receive from other
attornacys whaen you 1nsist on a four-way meeting?

A T think in 15 1/2 yecars of practice at
that request, once, two, threce, a handful have said no.
Onty a handful. And T have resolved, T have been up
with the vaery famous lawyers. T have been up with
those who are nationally known. They witll scottle. Al
thase cases T have done have settled, and 1n fact, once
of the lawyaors said, T've never done it this way, and
we've sottlaed {t. nnd fairly large casc. Tt was a
scnior partner of a law firm of about 40 pcoplce was my
client, and represcnted by a very well-known lawyer and
the lawyer said, T've ncever done this but T'11 try 1t,
and we resolved 1t 1n one meeting. Some of thesce
mcecetings are three and four hours and you Keep poaple
together and say, this 1s the agenda. We do have to
address these 1ssues. There's no reason to hide assets

becausc you have a common result 10 achiceve and rcally
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you can't cverlook it for the children's sake because
families, frankly, are our most precious product and
they are being destroved right and l1eft, and if we're
going to go through divorce, lct's do 1t with some
grace and not destroy all of the people in the
community around us 1n the process.

Q. So do you think 1t's your attitude in
doing this that makes a difforcence in vour casecs than
in other attornecy's expericences? 1 mean, 1t's vour
cffort at attempting to do this?

A Probably. Sure., T am very strong with
my clients. T had a situation where T had a client who
had an M.A. 1n somec computer science and her husband
had a third grade cducation and he was determined to
usc the system right down to the very cend, and this was
one of the four—ways that didn't scttle. We had a
four-way and the other lawyer and the client agreed to
scttle. Hoe aven agreed to draft the agrecement. A
month later the lawyer hadn't drafted the agreement, 1
drafted tho agrecmont and they basically said, forget
it, we're not sattling. A vear and a half later wg
finally scttled it with the aid of the Master 1in
cquitable distribution. But during that time T said to
the client, look, this is who your spousce is, Tha

legal system 1sn't going to enforce anvthing that he's
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doing. Ho was out of control. He was totally wild and
irrational. The legal sysiem 1sa't going to help you
bacause, as T've said to many cltents, the 1egal sysiom
18 sct up not to enforce hut to kind of organize us.
Thore are reasons there arc rad lights, so that we all
don't end up 1n the i1nterscction {ogether, not to
sanction those who go through the raod li1ghts. Tf we
catch a few, so much the better. And 1n fact, those
who want to thwart the system and drag 1t ocut five and
s1x years can do 1t. S0 T bhad to say to her pretty
toughly, lecok, 1f you want toc get out of this marriage,
vou may have to pay to get out, but at lecast you won't
be involved for three years with this fellow calling
vou and circling your housc and badgering vou and
taking vou back into court boecause he's lost his jeb on
purposc to ask you for more support. Get rid of him,
get 1t over with., S0 yes. 1 do a lot of that.

Q. You don't suggest then that it's a
mediator that's ncecoessary for this process? T mean,
we've heard a 1ot about mediation, and that assumes a
madiator sitting in with partiaes and attornocys. You
don't see that function?

A, The pros of mediation are that they offer
thae samc positive aspects that the four—-way doas.

People arc parfticipating and a 11ttle bit in control.
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8o that T think 1t's another avenue that 1f pecople want
to take, T have no problem with that. T don'l think
vou nacaessarily neced another party, although 1 have at
times pulled 1n a psychologist with a hushband and wifoe
to sort of pick apart some of the emotional aspacts so
we can get to the ground zero and not the emotionally
drivaen deci1sions. T forgot the exact thrust of vour
mmtfi1al question. Did T do 1t7

Q. Yes, vou'va answerad 1t. T had one other
question. We heard testimony cariier, T don't recall
1f you werce hercae, that the VWomen's l.aw Project, the
woman who testificd said she opposed mandatory
mediation and her gravest concern was an ahuse casc
whare she felt it would be impossible fer an cqual —— 1T
guess the emotions involved, T shouldn't say ocmotions,
the 1everage was too great and the disparity was too
great for there to be able to be any real oqual
participation and referred me to testimony in the past,
so T don't Rnow whather or not abusc cases it was felt
as compclling, but I've hecard before from women's
groups a sonse that somchow women will be
disadvantaged, T guess, because of supcrior positions
of man 1n marri1ages through the mediation process and T
wondered what your oxperionce was with that?

AL Well, T have two ways of handling that.
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One is, and I've secen it very clearly. You go 1n and
yotr 81t around the table and 1n the cases that T can
remembar, 1t tends to be more male to female, the man
will try to visually 1ock eyes with the spouse and gain
contral, and T wi1ll say, this 18 going to happcen, but
wa're hare to ftry to achiocve some things, look down at
the fable, don't 1ook at him, and if you want to leave
the room, you're frae to lecave the reom., Sometimes
1they don't eceven come 1nto tha room to begin wtth. RBut
1f you have an agoenda where vou come here and he has to
disclosc and the idea is 1hat you're going to forge an
agrcecment, and 1f you don't, there 15 looming out thera
some kind of penatty, you can cquatize the sttuation.
Thare really are ways to do that. T mean, obvicusly
T've encountered this many, many times, and it's my job
to sort of beof up the client who's got the weak back
and say, this is first of atll what you're going t¢ have
te do in 1:1fe anvyway, so vou might as well start now,
and you're not going to bae totally victimizad in this
situation because there are ways to keep her from being
victimized., Now, T supposc in the most cgregious cascs
where she's been absolutely physically beaten over and
over and over again we could make exceptions. And
sometimes T have a client who says T don't want to be

in the same room with them and T will 1et them stay in
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my office and then we'll go 1n and do some of the work,
and then when they realize 11's not as scary as fthoy
thought, some of them come 1n, some of them do not.

Q. Okay, thank vyou.

CHATRMAN CALTAGTRONE: No further
quastions?  Thank yvou. Enjoyed yvour toeostimony.

We'll take a 15-minute break and start
right back up in 15 minutes, i1 you don't mind. She
needs a roast and some of the members need a break.

{Whereupon, the proceedings ware racessed
at 12:30 p.m., and were resumed at 1:00 p.m.)

CHATRMAN CALTAGTRONE: Rachel Munafo.

MS. MUNAFO: My name i1s Rachel Munafo. 1
am here as the Chairparson of the Family Law Socticon of
the Philadelphia Bar Association. T am a senior
associate at the lawfirm of Schnader, Harris, Scgal and
l.ewis in Philadelphia in the family law department, and
T am a member of the Board of Governors of the
Philadelphia Bar Associalion. T am also a momber of
the Execcutive Council of the Family Law Saction of the
Pennsylvanta Bar Association.

T did not prepare wraitten remarks, so T'm
going to speak from notes. But fitrst T wanied fo say
that T'm disappointed that the Judiciary Commtttcce

didn't hold hearings in Philadelphia. T think that you
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would have had the opportuntty to hecar many prominant
attorneys and members of the bench from Philadelphia,
and T'm sorry that vou didn't ¢come out to Philadelphia.

CHATRMAN CALTAGTRONE: VWell, 1f can, just
on that note, we did {our the Family Couri at the
roquest of the judges and we spent a day, as a mattor
of fact T was kind of shocked at the combinations that
the judges have to work with down there, Judge Abraham
wasn't 11 at the time, and T was 1n her office, 1f you
could call 1t that, which had half a petition and we
had to got o anothoer judge's offico to get to hoer's
and while we were talking we could hear him talking on
the phonce.

MS. MUNAFO: Well, then vou got a good
ideca of the 1nadequate fact1lities that we have 1n
Philadelphia.

CHATRMAN CALTAGTRONE: Tt was during the
summer and 1t got hot and they had to turn the air
conditionoers off and open windows in order to hear, and
we spent the day with different judges that we woere
assi1gned to and 1 happencd to be with haer, and it was
quitce an oye opaener. We are going down to Philadelphia
to be with the Philadelphia Bar on tha, T think it's
the 9th, T bhelieve, A Thursday. 1Tt's a Thursday.

MS. MUNAFO: January 97
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CHATRMAN CALTAGTRONE: Yes. And we will
he down thore meoeting with the Philadelphia Bar.

MS. MUNAFO: Mceting with the
Philadeclphia Bar Associ1ation?

CHATRMAN CALTAGTRONE: Yas. and T'il be
speaking to the Bar at 12:00 noon.

MS. MUNAFO: Ts that right? Not the
Family Law Saction, just the cntire association?

CHATRMAN CALTAGTRONF: ¥Yes. And we aro
also planning to spend a day, at the request of Judge
Humer 1n lancaster. We will take the commitice down
there. 8o we are going into the fteld, and T do hnpe
to do some additional work in hoth Philadelphia and
Paittshurgh on this 1ssue, just oxXactly how we're gning
to handle that. T would like the members to get into
the courtroom.

MS. MUNAFO: T think that's a good 1i1idea,

CHATRMAN CALTAGTRONE: We're going tn go
to Lancaster and spend two or three hours hearing some
of the cases that Judge Humer handles and just to get a
real feel and to sge firsthand what goes on 1n the
courtroom, and we plan to do that, hopefully we would
Tike to do that in Philadelphia and Pitteburgh. 8Scceoing
is helieving.

MS. MUNAFO: T think that's very good.
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You said vou were with Judge Abraham?

CHATRMAN CALTAGTRONE: Yes.

MS. MUNAFO: Well, she's 1n the criminal
court, or now she's 1hge district altornay.

CHATRMAN CALTAGIRONE: Yes. T spent the
day with haer. Fvarybody was assigned a different
judge, and T happcned 1o be with her.

MS. MUNAFO: T sce. So di1d you come to
Family Court at all then?

CHATRMAN CALTAGIRONE: Oh, vas. Yoah,

As a matter of fact, T sat 1n her courtroom whtle she
was handling a case, and cvery member that had been
present that day was assigned to a different judge, and
T think we had at 1ecast scven, cight, nine mambers that
worae thore.,

MS. MUNAFO: ©h. When was that?

CHATRMAN CALTAGTRONE: That was this pasl
summer .

MR. SUTER: T think 1t was carly fall,
actually.

CHATRMAN CALTAGTRONE: Tt was still warm.

MS. MUNAFO: Okay, you visited the Family
Court then. Di1d vou go to 34 Scuth 11th Street? Ts
that what vou remember?

CHATRMAN CALTAGIRONE: Well, 1t was their
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buriding where they hold courli, and T was tn her office
and tn hor courtroom and it was not luxurious or plush
by any standards. No stretch. T mean, they tead a
very Spartan coxistence tn that arca.

MS. MUNAFO: And T think that that's onc
of tho problems. Tt scoms to me that a courthotise
should be ailmost 1i1ke a cathedral so that when people
entar it thoy have a feaeling of respect for the law,
and whon you have facilities as we have in Philadelphia
that are just terrible, right in the faci1lity 1tself
people don't have the respect because thoy are so
uncomforiable,

CHATRMAN CALTAGTRONF: Welil, we tourcd
traffic court and T was tramendousty impressced with
traffic court and Judge Tardy and what we saw therc,
and T realize it was a reconditioned building, and thoy
rcally did, T think, a marvelous job with what T saw
there, 1t was very 1mpressive. Comparing 1t to Family
Court, 1t was 1t1ke night and day.

MS. MUNAFO: Well, that proves one of the
points that T wanted to make today, namely that the
Family Court has haen the stepchild of the court
system.  Now, what priori1iLics, what values does 1t show
1in our court system when you haveo a traffic court that

18 a lTuxurious buirlding and vou go i1nto the Family
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Court and you sce 1t's a run doun, hroken down
building?® T mean, where arae the values there?
Certainly the Family Court 18 the court that more of
the public has exposure to than any other division of
the court system, and vet the Family Court 1s the once
that is given the 1ecast of the resources of the court
system.  So T would say that as lagislators, that
should be a focus of vyaur attention, asking why that
1s. Why 1is the Famity Court the stepchild of the court
syatem? Why 1sn't 1t given 1ts fair share of the
rasourcos?

And on that point, T could te¢ll vou 1n
Philadelphia the court has allocated 20 judges to the
Family Court. That 3s a number that has been around
for a long tyme. Tn fact, as the Chairperson of the
Family l.aw Scction, T am going to do a 11ttle
1nvestigation of my own to find out when that numbor 20
as an assignmont of judgas to Famiity Court started. My
guess is it was at least 20 years ago. Now, the
cascload of the Family Court has coxpanded dramatically.
Even in the past fow years. As you Know, abuse court
18 really a new phenomeneon as a result of the now
legislation that came oul from Protection From Abusa.
Now we have 1wo judges stitting in abuse court and

that's not cnough to handle atl the ahuse cases. Well,
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1f two judges arc sitting 1n abuse court and thore
wasn't any abuse court a few years ago, where are those
two judgas boing taken from?

The other arcas of the courts dealing
with cquitable distribution, custody, support, all neced
their adequate numbaer of judges and they are not
getting 1t. With the passage of the Divorce Code and
the rights to cquittable distribution and alimony that
were orcated with the Divorce Code, that opencd up a
whole necw arca of law that didn't cven exi1st in
Pennsylvania before the Divorce Cade éamo 1nto
exi1stence.

CHATEMAN CALTAGIRONF: When T ran the
judgeship b111 out of this committee and crcated thasc
additional judges around the State, and that was whitlce
Jim Manderinoe was still alive and Spcaker of the House,
did Phtiladelphia put 1n —-—- do you racall how many ncew
judges Philadeliphia got at the time?

MS. MUNAFO: You mcan when the
Consti1tution was changed, or what ycar was that?

CHATRMAN CALTAGTRONE: No, that was just
twoe years ago.

MR. SUTER: Yes, last scssion we
allocated additional judges to Philadelphia. T don't

know that the Family Court scction roeceived additional
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judges, but there were additiconal judges that we
altocated for.

MS. MUNAFO: Daid you? Well, we may have
goticn a few additional judges, but again—-

CHATRMAN CALTAGTRONE: Not Family Court
though?

MS. MUNAF(O: Family Courft, T don't
recall. A1l T know 15 we have neovar really had the
f1111 contingent of 20 commission judges on the Family
Court, except for this year. Tn this incoming year we
arc now getting our full 20 commission judges. Tn the
past we've had less than that and then they filled 1n
the balance with seniar judges. Now, as you prohably
know, the Supreme Court 18 cutting back on scniar
judges and that's going to impact heavily on the Family
Court because the Family Court has a 1ot of sanior
judges and in the past has had a 1ot of scnmior judges.
Now wa're getting one scenitor judge, but according go
wvhat Justtice Cappy tells me and Judge Zalesk: tells me,
we're getting our full contingent of 20 judges. Mind
you, again, this 20 numbar, as far as T'm concernced, is
totally 1nadeguate.

CHATRMAN CALTAGTRONEF: What's the
cascload then? Do you have the full figure?

MS. MUNAFO: T have some statistics.
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CHATRMAN CALTAGTRONE:  You know, this 1s
part and parcel of the bhudgatary, and T happened o
have sat on the Appropriations Commifttee for a number
of years and T know that when the various arcas of
government come 1n to make their pitch for addrtional
funds, you know, 1n this particular arca vou have to
show the need for it and justify it.

Now, the other probliem, and this 1s
something T don't know how you resolve 1t, therc are
coertain judges that are darncd hard workers.

MS. MUNAFO: Um=hum.

CHATRMAN CALTAGIRONE: And thoy get down
to business and thaey grind out cases, both ci1vil and
the criminal arcas. Othaer judges take forever and a
day. T think 1t seriocusly pains some of them to make
decistions.

MS. MUNAFO: Um—hum.

CHATRMAN CALTAGTRONF: And 1t drags on
and it drags on and on and there's got to be a finality
to their decisions, and T think theore has to bae cortain
standards also. T know it's not 1n my forte to be
talking like thie, but T think we all are part of the
system.

MS. MUNAFO: Um-hum.

CHATRMAN CALTAGTRONE: And T don't think
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anybhody operates independently from one another.

MS. MUNAFO: T agree.

CHATRMAN CALTAGTRONE: And we all! arco
supposcdly aqual branches under the Constitution, or
State Constitution at least, and T think that there's
got to be some accountability on if a certain judge 1s
procassing 20, 30, 50, 100 cascs a ycar and another one
is grinding out 400 or 500, you've get to say to
voursclf, well, what is that judge deoing that the other
onc 1sn't?

MS. MUNAFO: T couldn't agrec unth yonu
morce, and in fact, the ci1ty of Philadelphia, T don't
know if you recad, the Tnquirer came ought with somn
statistics on some of the judges who compriso the
Shopherd Commission who did, prepared a roport on
increasing the efficient operation of Phiiadelphia
caourt 1n general, not the Family Court. They came up
with a mecasure to measure the productivity of the
judges, the i1ndividual judges on the court, and from my
1nquiry, and T haven't scon what thae mcasure 1s, they
have some Kind of a weighted measure as to kinds of
cascs that cach judge has, because 1ft's difficult. You
can't just got numbers of cascs and thon say that
judges, one judge 1s productive over another. You have

to put woeights on those different Kinds of cascs
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bacause some casces are casier to dispose of than
othaers.

S0 they did this, and they've come up
with a measurce which 18 a pretty good measure of the
productivity of the judges and what thoey've donc.
They've publtished the stati1sti1cs 1n the Philadelphia
Inquiraer naming the judges who are the most productive
and the judges who are not so productive. And T
wholcheartedly approve of that. Now, that has not heen
donc 1n the Family Court in Phitadelphia, and T
wholcheartedly approve of that being done only because,
quite frankly, T think the judges on the Family Court
work very hard. They arce really overloaded with the
cascload and they don't have enough of the resourcas
and facilitics, and if 1t shows anything it w11l show
how hardworking the judges are. And so T cndorse
having that measure of productivity cnacted thera 1n
the Family Court. Now, T don't have control over that,
T am just a memher of the Rar, but T certatnly cndorsc
it.

CHATRMAN CALTAGTRONE: But we'rc all part
of tho system, and you certainly work in tho systom,
vou practice 1n the systom, so you have a stake 1n 1t
just 1ike everybody clsc.

MS. MUNAFO: Wetl, personally, T don't
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sce how the court can improve 1is operations without
having that Knowledge of who's productive, who's not
productive. And not cven the judge iftself or himsclf
who is productive, but what Kinds of cascs take longer
and what can you do to spced up those cases? T mean
really a study of the system and the case flow and the
paper flow of the court system. That really nceds to
he donce.

CHATRMAN CALTAGIRONE: Well, you know,
thi1s is onc of the things that T had suggcested carlier
with a previous spcaker 1s that we nced to form a --
sha had menti1oned a commission, T belicve, of the
various intercsted partices from different arcas of
government to do just that so that some of the
paporwork can be modified. We hope computerization,
which happens to have been my picce of legisiation
that's now law that sects aside $80 million to totally
computerize the courts in this State. 8Some courts are
completed and they are pretty well into the district
justices now and the next phase will be the Common
Plcas Court. That may heclp, but I do think that in
thi1s particular arca that we've heen working on ovnr
the last scveral months, the domestic retations arcea,
that T think there is an awful 1ot of papcerwork, T

think there is an awful lot of time wasted with all
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types of motions and dotays, and T think things can be
consolidated. T think i1nstcad of having three or four
or five different hearings on different type 1ssues
involving family raelati1ons tssucs that they could be
conscolidated somchow.

MS. MUNAFO: Yes. May T suggest
something 1n that regard? As you know, there are
different phases in a divorce case - custody, support,
and motions, 1nterim moti1ons. They often go beforoe
differont judges.

CHATRMAN CALTAGIRONE: Um-hum. That's
another problem.

MS. MUNAFO: That only delays matters and
1t also 1ncreases counscel fees for the parties. 1
suggest, and the Family lLaw Scction of tho Philadelphia
Bar Association wholchecartedly endorses a systom
wharcehy there would be one judge assigned to a casce so
that onec judge will have the tnitial i1ntervention of
the case, get to know the case. Tt will decrcase fthe
number of frivolous petitions that are filed bacause 1f
vyou have onc judge who knows the casc, knows the
parties and understands matters, that judge won't lot
the partiecs get away with tha frivolous peti1tions. But
1f you go betforc a new judge, the judge doesn't knhow

the parties, doesn't Know the facts of the case, 1t's
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much more di1fficult to show the judge that there's a
pattern here, that this 1s a frivolous matter. Tt's
difficutlt for the judges. T mean, T'm not putting
btame on the judges, but the system should be such that
if one judge takes control over a casce, vou would be
surpriscd how quickly a casc could get scettled or at
least get resolved quicker,

MR. SUTER: We've heard that in testimony
ovoer and over again that 1t should be one judge.

MS. MUNAFO: Why don't we have 1t?

MR. SUTER: And 7 don't know that 1t's
something that we can legislate, but T think that we've
agrceed that we're going to work with the Bar to try and
urgec the Supreme Court to adopt something in rule or
whatever they feel best to address that issuc.

The only thing T wanted to say 1s vour
initi1al potnt with thoe number of judges 1tn the Famity
Court 1s again somcthing that I don't know that we can
legistate. T mean, 1t probably would he ruled
unconstitutional. We're probably not likely to
1ncrease the number of judges anvwhere at this time
with the budget situation and taking 1nto consideration
that last scaston we 1ncreasad the number of judges 1n
many of the counticas.

MS. MUNAFQ: Maybe you could put somo
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statement when you increasce the number saying to make
surc that the Family Court gets ite fair share. Can
you do that?

MR. SUTER: I gucas we can put a
statement in but what the court will do, and that could
be held unconstituticonal. We've 1c¢ft it up to cach
local court to decide where the judges are nocded
hacause we feel that —— well, first of all, 1t would
probably be unconstitutional, hbut sccondly, they should
know where the need is the greatest. 8o I think that
that's something that you should definitely work
through with your local boench/Bar, because trankly, T
just don't know that there's anything we can do about
it except i1ncrecasce the numher of judges everywherece,
which 18 not something that realistically can be done
at this timco. And even then, there's no guarantcee that
you're going to get more family law judges.

MS. MUNAFO: Yes. Well, the legislature
could appropriate more moncy for the court system, and
cspecially the Family Court systioem,

CHATRMAN CALTAGTRONE: Well, that was one
of the things that T was going to suggest, that we
could actually designhate money as a tine 1tem in their
court budget.

MR. SUTER: For c¢ourt porsonnel?
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CHATRMAN CALTAGTRONE: For couri

personnel and some other arcas that would addraess thear
concerns. T've always uscd tho approach that 1f you
work with peoplie, and we have taken tours of the
Commonwealth Court right under our very noscs here and
met with the president judge, he escorted us through
and gave us a very good briefing. Just a woek or so
age we met here with Pres:ident Judge Rowley from the
Superior Court had the same type of briefing, and we
pltan to go down while they arce in session either in
Pittsburgh or Philadelphia {¢ sce their operation. And
we arce doing the same thing with the counties. T feel
that, and T've told all the judges this, we'va had
unprecedented meeti1ngs with presitdent judges down here
from across the State, that we've got to do more of
this talking and communicating to find out what cach
other's problems arce. Tt's not that we are frying to
cncroach on thear turf or their area. That's not the
point at all. What we're saying is the system is
tai1ling. It's failing cvarybody, and we arc all partly
to 1t. And they alone cannot solve the problems. We
alono cannot solve the problems. aAnd we certainly arc
not trying to dictate to them as to how they should run
their arca of government, but they certainly need us

when it comes to the finances of running their
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operation. We do certainly control the legislative
part of the agenda, we certainly do control the making
of constitutional amendments to the Judicial ITnqutiry
and Revicew Board. We are going to be attacking that
again, and the Constable's fee b111. We're going to
hopefully deal with that some time 1n the new year.
Those types of 1ssues we do deat with., We add more
judges. T mean, we have a very active committee and T
am proud of the mombers that serve on this committac
because thoey work very hard and they are very ditigent
ahout what they do and we are trying to work out the
problems and tryving to come up with soluticns. T would
hope, under those circumstances, that the courts would
take it in the same vein that T think thi1s committee
has in trying to address these problems and net trying
to dictate to thom or interfere with their processoes
but to say, hecy, look, we're all partners in this. We
play a role. We want to help yvou and facilitate
whatever neceds to be done to address thesce probloms.
But if 1t's l1eft untouchcd or undone, the systom 15
going to fail us.

MS. MUNAFO: Yeah.
CHATRMAN CALTAGIRONE: Now, the way T sce
it fa1ling us alrecady 1s that, and T don't Know what

yvour cascload is or the backlog, and T think you have




. T - - R

e T

15
16
17
18
19
20

21

23
24

2h

137
the stats there, the same holds truc 1n the criminal
arca. Now, 1f this continucs to hog us down, and we're
party to this becausce of some of the mandatorices and
the other things that wa do, and 1f we do get 1nto
changing the arca of the Divorce Code and get 1nto,
say, the mediation areca as some of the other States,
c1ther wo're going to help or hurt, and T don't think
anybody wants to compound the situation any morc than
1t alrecady 1s. We necd some of the best minds 1n this
State from the legal community, from the Bar and tho
courts to try to resolve some of these 1ssucs, and I
think they can be reasolved if pcople sit down and try
to examine what the problems are, and we certainly arce
hearing problems from one cend of the State to the
othor. Evervbody says, don't fix 1t, 1t's not broken,
there's nothing wrong. That's bhalonay. I mean, 1f
vyou'ra¢ hcearing from all of your clients 1ike wa've hoon
hearing from them and the Bar and even judges, bhoth
active and scnior judges, there's problems. And
somebody's got to 1ook at thoem, and this 18 an
appropriate forum 1n which to do 1t. We're not trying
to hang anybody or put their hide out, we're saying
that there’s problems that nced to be addressced and
we're looking for thosc solutions, and T know that

you're going to make some recommendations.
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MS. MUNAFO: Yos.

CHATRMAN CALTAGTRONE: But go ahcad.

MS. MUNAFO: A1l right. Well, 1let me go
through what I had preparcd here, just an outline of
suggestions, and I also want to pick up on the
computerization i1ssuce that yvou mentioned, cspacially
with regard to an 1ssuc that vou're going to hcar from
Jack 8tuff, if he's hore, on the IV-D program and tho
Federal funding program, so I want to get itnto that
too.

But just genceratly let mo just say that
the Governor appointced a commtssion, as you know,
hcaded by Judge Beck who made recommendations on
fundamental changes 1n the entire court system, not
just the Family Court system, and I think that the
lagi1slature should do something about those
recommendations. I wholcheartedly, and the Bar
Association wholecheartedly supports the recommendations
for changcs scot forth in the Beck Commissicon Report.
One of thoso would be the mertt scelection of judges.
We wholchecartedly support the merit sclection of
judges. The celection of judges has causcd some
problems, and especially with regard to funding of
campaigns by lawyers, and I'm sure that the complaints

that vou have hecard from various constitucents may
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1nvelve this relattonship batween lawyers and judges, a
part of which may be causcd by the whole system of the
clecti1on of judges. 8o perhaps the legislature should
take a serious 100k at merit scelection of judges.

Sccondly, the Beck Commisston Report
advocates the change in the judicial disciplaine system,
and you just mentioned that vou are looking at that and
that 1s an important part of the judicial system that
should be changed.

Third t1s the funding of fthe court systom.
As you know, the Beck Commission Report and our Supreme
Court have both come out and said that we should have
statewide funding of the courts. We should celiminate
the local funding of the court system. The State
hasn't bitten the bullet yet on that one and 1
understand that that 1s difficult to work the
complexitiaes of that out, but that w11l help, T think,
with the efficient operation of the court systom.

Aand fourth, the administration of the
court system with the statewide computerization, whiaich
you're already working on, that is a major component 1in
making the court operate oefficiently. T can tell you
that on that, the Family Court in Philadclphia 18 going
to attompt to computerize 1ts own system whilce waiting

for the statewide computerization system becausc 1t
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can't wait any longer to not have computcerization.
Tt's too incfficient. We don't cven have a docketing
syastem 1n Phitadelphia Family Court. I mean, 1t 15 a
manual systom. If you want to take an appcal, you have
to call somcbody and a clerk makes up a manual docket
to be submitted to the appellate court. Well, that's
so 1nefficient. It takes so long. It delays appcilate
review. It's crazy. If vou had a docketing system
that was computerized from day onc you wouldn't have to
have such delays in the system.

We don't have, 1f you computcrized
schaduling 1t would cliitminate delays 1n the systoem
because the courts would have the schedules of lawyers
who submit to the court that they are on vacation for
thi1s block of time so that they are not scheduled for
anything 1n that bloclk of time and they don't have to
ask for continuances, which takes up court time and 1t
daolays matters, If things arc properly scheduled, the
system works more smoothly and cfficiently. And case
management. Needless to say, we need a computerized
casc management system. None of that 18 1n cffect
right now in Philadeclphia in the Family Court in any
way in Phatadelphia. So we noced that desperately.

Ve 1alked about the one—judge-—-onc—-casc

systam. That's absolutely a must 1n order to eliminate
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delay and have a better form of justice. You'll have
more satisfied pcople with ——- the pecople will bo
sati1sfied with the resolutrions more because the system
wi1ll work quicker and they will feel that a judge at
lerast understood what was happening 1n their casco.

When you go boefore five or si1x different judges 1n
their casc, vou get the feeling that nobhody rcally
understands what's going on. So that's very important.

We need adequate facilitics, as yvou Know.
The Family Court facititics are outmoded. Recently,
the Family Court facility was consolidated into an
older bhuilding that was rcemodeled. Prior to the
consolidation in 1991, the Famtly Court was located 1n
three different locations. Now, that makes for groeat
1nefficioncy bocause yvou have records i1n three
different buildings, vou have dupiication of effort in
three different buildings, and you have confusion
because no one knows what the right hand 1s doing.
Tt's really an 1nefficiont svstem. Now we'tve got
consalidation. We've alrcady outgrown the facility.
Now that we have 20 judges operating, we nced moroe
courtrooms, we ncced morce chambhers, and therc's not
cnough room. 8¢ there are thesa problems.

We nced betier training.  Judges need to

be tratned betfter, and the court officers neaed to be
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traincd better. We have hearing officers that really
don't understand how to handic a custody matter, and
yet custody heing such a delicate subject, hearing
officers have no training whatsocver. We nced hecaring
officers who know what's going on.

The Family Law Scction of the
Philadeclphia Bar Association 1s advocating a change 1n
the hearing of custody cascs by having what the system
similar to Montgomery County and some of the outlying
countics, a custody conciliator system. I think you
heard from lL.ogan Bullett this morning. Logan Bullntt
15 a custody conciliator in Montgomery County. That
system works pretty efficiently 1n Montgomery County.
Of course it's a small county, 1t's different than
Philadelphia, but we would advocate a system 1i1ke that.
At lcast Logan Bullett 18 a lawyer, he understands the
law in custody matters, he can make recommendations
that will expedite a custody casc. The system we have
in Philadeiphia just scems to drag on from custody
officer to judge and hearing, and it just drags on for
a long period of time. So we need some reform in that
system too.

Then there's a problem in Philadelphia, 1T
don't know what the legislature can do about that, but

that is procurcment. We have a system whercby the
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court has to ask the ci1ty of Philadelphia for an
allocation of cvery pencil and picce of paper that they
use, and that burcaucracy 1s so difficult to get
through. That makes 1t difficult for the Family Court
ta operate properiy. And you may know that the Suprome
Court recently tricd to climinate that problem by
asking the AOPC, the Administrative Office of
Pennsylvania Courts, to handle all of the purchasing of
supptics for the courts, but thoey didn't do 1t for 1he
Family Court. And the rcason faor that is Family Court
gets Federal moncys, IV=-D funds, and there's a 1ot of
regulations on how to handle those TV-D funds and the
AOPC doesn't want to handle that moncy, so now we're
going to trv to work out some system whercby we can
overcome that hurdle so that AOPC can also get the
supplics for the Family Court and allecviate that
problem that's causing delays and inefficicncy.

On tho issuc of IV-D moncy, as you
probably know, the Federal government has put 1in money
to the local courts to try to i1ncreasc the collection
of chi1ld support payments, and thaese are called TV-D
funds. And what is happoning 1s that the Faderal
government 18 requiring that thaere be statowide
computerization of these domestic relations branches

which collect the child support monecy, and then of
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course the State legislature 18 now having a statcwide
computcerization of 1ts own court systoem. Now we have
two separate statewide computerization systems — one
for thoe Family Court, or a portion of Family Court, and
the other for the rest of the court system. My concern
is, and T hope maybe Jack Stuff can answer this, that
these two systems have 1o bo integrated. They must boe
integrated. You cannot have a unified court systoem
with two scparate computer systems, S0 I would ask
that the legislature just monitor that si1tuation.
That's another forcesceable problem, and hopefully Jack
stuff will say that 1t's not going to be a problem.

CHAIRMAN CALTAGIRONE: T sttt on the
committee with the AOPC in the computcerization and
that's only one of the arcas. There arc some countics
that alrcady have up and going systems that arce not
going to be compatible with the State sysatem and there
arc problems that have to be worked out, but we have
been meeting and there arc a number of committees that
arc meeting on the systems that arce being set up, hut
you'rc right.

MS. MUNAFO: Okay. The other thing with
regard to the TV-D money 1s TV-D money 1s carmarked for
improving the colicection of child support enforcemant.

8o therefore, that monecy has to be carmarked for that
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portion of the court so that if this IV-D money 1s
sitting there and we want to use that moncey for, say,
cstablishing a custody mediation program, which 1s
badly neccded, we have to get the approval of Mr. S{uff
to allow us to do, set aside those funds for that
purpose because that's not the purpose that the IV-D
funds were intended for. Now, Jack Stuff has, in fact,
approved a number of these programs i1ncluding a custody
mediation program in Philadelphia and an abusce court
program in Philadelphia, which is vervy helpful, and
also with regard to a Master program, the divorce
Master. T think vou've heard from Gordon Mair. He's a
divorce Mastaer in Montgomery County, but Phirladelphia
now has divorce Masters as well. That program 1s being
paid for 1in Philadelphia with TV-D money. There 1s the
possibiliiy that that money is going to be cut off
because that's not a proper purpose for the usc of TV-D
moncy. That would he a disaster. And what would bhe
awful is that the city won't pick that up and then we
will lose our divorce Master systom.

So we're caught 1n all kinds of, vyou
know, ctty, Iv-D, State funding of thesc programs and
1t secems as though, yvou Know, these programs can't go
on continuing, cven though they arce working fine,

because there are those problems about say one parson
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saying, well, we'rec going to cut otf tunds for this,
and another one saying we're not going to pick it up,
we're not going fo pay for 1t. And, yvou know, the city
of Philadclphia 15 getting a real bargain here bacause
the TV=-D moncey pays for a lot of the Family Court
oparation. And the city of Philadelphia doesn't have
to pay for the Family Court operation. They only pay
for a very, very small pari of the Family Court
operation. And they arc unwilling to cven pay for
that. So again, we're getting down to resources
allocated to the Family Court. Ve necd more attention
and resources paid to the Family Court. We nced more
judges, we need this divorce Master system to continuce,
we ncaed computerization, and we need a
one-judge—-one—casce systom, and we nced the resources to
do that, and at the present time, T don't know who's
going to give us those resources. Tt scems like
cverybody 1s turning a decaf car to the court system in
general, and to the Family Court system 1n particular.,

That's all T have to say. T can just
tell you 1f you want some statistics herc on
Philadelphia court—--

CHATRMAN CALTAGIRONE: Yeah, T would
appreciate 1t,

MS. MUNAFO: —-Domestic Relations.




= W N

o

10
11
12
13
14
15
16
17
18
19

20

147

Petitions filed 1n 1990 of support, support petitions
totaled 47,158. We had paternity cascs, 5,121. We
had, 1let's sce, cascs disposed of in support arca and
custody arca, 37,692. 1In divorce we had 6,031 casces
started and 4,941 divorcaes granted. And then there arce
a whole bunch of statistics for the medical branch
which T won't bore vou with my testifying to them but 1T
will submit them with my writtaen report.

Thank vou vory much.

CHATRMAN CALTAGTRONE: Thank you.

M&. MUNAFO: 1f you have any othor
gquestions, T would be glad to answer thoem.

CHATRMAN CALTAGTRONE: You werce very

good.

MS. MUNAFO: Thank you.

CHATRMAN CALTAGTRONE: Thank you.

Gordon Mair, divorce Master of Montgomery
County.

MR. MAIR: Good afternoon. My namec 15
Gordon Mair. T'm onc of the twe cequitable distribution
conciliators, we're called, in Montgomery County. By
way of some background on myself, 1T have been an
attorney for 18 years, and for 14 of thosc yecars
following my clerkship T have practiced famity law 1n a

total of 14 drffarent countiecs 1n this Commonwealth.
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For the last 4 1/2 ycars T have been be ceguitable
distribution conciliator i1in Monigomery County. My
position 18 a part—-time position. T s1t threoe days a
week, and I also practice family law 1n other countics
than Montgomery, so I do have some familiarity with
some of the other systems that are 1n cffect 1n the
Commonwealth for disposing of cconomic 1ssuce 1n
divorce casces.

I am here to spcak this aftcrnoon on a
very limited arca of family law, and that 1s the
procedures 1n Montgomery County for resolving issucs of
cquitable distribution, alimony, and counscl fees and
costs. T am here to recount a story of success. We
feel we have a very successful working program 1n
Montgomery County, and we have had a system 1n offect
for the past 9 1/2 yecars which we, and by "we" I mean
the bench, thoe Bar, the govarnment in Montgomery
County, and the conciliators, have forged 1nto a
process for reseolving these economic i1ssucs which works
very well.,  And in support of that you'll note 1n my
written submission to you the statistics that have been
prepared from 1987, that's once-half of 1987 from when I
started, through 1991 to date, and thosc arc my
personal statistics. They i1ndicate an overall

saettlement rate of 95.7 percent over 4 1/2 years. The




=W

U=+ -

10
11
12
13
14
15
16
17
18
19
20

144
settlement percentage 18 a reflaction of those casos
that arc cither scttled at the conciliator's lovel or
from which there has been a report and recommendation
f1led and no exceptions to the court taken thereto.

I belicve that the fact that the systicem
docs work so well and resolved so many cascs confirms
with me that the system 1s fair. And if it were not,
certainly the attorneys and the 1i1tigators, the
clients, would challenge that system and we would not
have those high percentages. One might 1nitially be
tempted to think that the i1ssuces that we deal with are
the most difficult to resolve. Clients perceive thoem
as affecting the raest of their lives 1n an cconomic
scnsc. In fact, of course, they don't. But the fact
that they are so perceived underscores how successful
our pragram of resolving casces really is. T'm
convinced that to have a successful program you necd
cxpertise and continuity, and T have heard continuity
referred to throughout thesce proceedings in terms of
one~judge~one-famiiy. T absolutely agrece with that.
In fact, in cquitable distribution, of course, we do
have one conciltiator, onc family. It couldn't be done
otherwise.

T will tell you from my expericnce that

the kKey element 1n resolving an cquitable daistribubion
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case is time. Tt takes time spent analyzing cach case,
discussing the case with attorneys, discussing the casc
with the 1itigants personally, hearing the case, 1f
nccessary. It takes all that {nput to achicve quaiity
results and resolution and respect for the system.  And
time 18 the one thing that ts starting to affect our
system 1n Montgomery County. For a 1ong time, actually
up unt1l about six months ago there was only onc
acquitable distribufion conciliator sitting three days a
woek,. Now our County Commissioners and court have
addressed that situation by adding another conciiliator.
We're fully staffed for five days a week, but T must
tell you that I'm envious of my collcagucs 1n Bucks
County. I belicve there's fthree conciliators theroe
s1tting five days a week.

The si1tuation that results from the
limited time that we have 15 a backlog, and you'll hear
that referred to by liti1gators 1i1ke Lynn Gold-Biken who
cften complain about the backlog and the time that 1t
takes to get to the Master's courtroom and the time
that it takes to complete a casce once 1t does reach
there., My record so far 1s 11 days of hearing. That
11 days took approximately one year. And in that 11
days, on an average I could probably have resolved

hetween 20 to 40 other cases. But that case that went
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11 days resultaed 1n a report and recommendation that
was not accepted to and obviously saved the court a
couple of waeeks of tri1al time. However, it did resutt
in other litigants having to wait longer to get to the
ocquitable distributi1on systom.

If there's any once thing that the
legislature can do to tmprove the systom 1f's to
provide us with the resources to permit us the time to
address and resolve thesce cases. If we have the time
to do 1t, we can do a good job, &8s we have bean doing
s0 far. 1If the sysftem continues to snowball 1n terms
of the number of cases coming into it and we still are
left with the same time constraints that we have, I
predict that our results will not be as great and that
will also causce an additional burden to the courts 1n
having to hear additional casces. It's a snowballing
st1tuation.

In summary, J would telt you that the
format and criteri1a that you have given us T think has
praoven that 1t can be the basis of a fair and workable
systom. T would suggest a uniform statewide systom
basced on the procedures that arce cemploved in Montgomery
and Bucks and Philadelphia Countices. T have, as T
sa1d, practiced law 1n a numbor of countices. T have

becen to the counties where we are roquired to pay for a
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Master. 1 have aiways considerced that an affront as a
latigant. T have been 10 the counties where a Mastor
18 scolected at random from the Bar. He may or may not
be, or she may not be a family law traincd attornoey.
And thore 18 no consisteoncy. T've handled 1n the 4 1/2
yvears T've been 1n Montgomery County approximatcely
1,150 cases, and raight or wrong, at 1cast T'm
consistent, and T think consistency 1s somcthing that
litigants and lawyers descrve. Tt makes an
understanding of thae system casicr, perhaps it doesn't
make an acceptance of what happens any casier, but 1t
makes an understanding castier. And 1 think an
understanding goes a long way toward a resolution of
the cascs, and T think that's reflected in thosce
figures.

The actual procedures that we use and
uti1ttze T've set forth in my written submission 1n more
detai1l. 1 would be happy to answer any questions the
pancl may have.

CHATRMAN CALTAGTRONE: Thank vyou.

REPRFSENTATIVE HECKILER: Thank you, Mr.
Chairman.

BY REPRESENTATIVE HECKLER: (Of Mr., Maair)
Q. This 1s probably more of an obscrvation

than a gquestion, but I'm surce you're awarce that one of
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the thtngs we have a marked shortage of 1n these parts
1s resources, which, vou Know, the Governor 1s holding
up on funds that have boon appropriated this year, T
think that there has cven, when times woere good
financially in this Statc tho legistature drow
somcthing of a 1line 1n the sand with, and T addressed
the previous witness's comments with regards to the
funding of the unified judicial system. I am wondering
1f there 1s any advocacy taking place, and of course
you just had a changecover of commissioners in
Montgomery County, T know periodically 1n Bucks County
we have spats between our court and the commissioners,
and the commissioners ultimately conclude that they
don't nccessarily want to be sucd in what T think onco
of our commissioncrs discusscs that procass as going to
your mother—in-law t6 ask her about your wife's
allowance, or whatcver.

RBut 7 just wonder, bacausc what you say
makes tremendous amount of sense, and you arc saving,
you are providing a scrvice that's badly nceded by
those 1n the public who receive 1t and you are saving
the taxpavers ultimately a very substantial amount of
money in terms of what they'd have to spend on the
overall court process, whelher therce is any act of

advocacy aside from the president judge handing the



bwhyte
Rectangle


(- LI -

h

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

154
commissioners a budget to recognize the need for
cxpansion, for instance in Montgomery County of the
servicaes you provide?

A If there 1s, T'm not aware of 1t. T am
awarc of certain debates going on about space
constrictions i1nside the courthousc and the thought of
putting all the Masters together i1n a separatce
building. T can tell you that T frankly don't favor
that. T fcel that there's a tremendous psychological
impact of walking up thosce marble steps into that
courthouse and walking into an office into the
courthousc to have a casc resolved., If our systam werce
vicwed as simply another domestic relations office
conference, T don't think that we would have the
success that we have. 1T know in other countics, and
I'm thinking of Bucks Counly, it 1s handled differontily
that way and 1t's very successful, so maybe my fears
arc unfounded. But I am not cortain of other than a
conversation that I had with the president judge about
thinking of additional Maslicrs down the road, I don't
know of any specific lobbying in that regard. Tt may
come to thal. TIf the increcase of cascs continues at
the present rate, we're simply going to fall too far
bechind to be effectiive, and once you 10sc the

ceffectivencss and cases that waere praviously settling
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have to be tried, we could be a year or two behind 1in
na time, and that, frankly, concorns me.

Q. As well 1t should. Again, Mr. Chairman,
T don't know that this bears on anything that we can
do. T obviously feel very strongly against the funding
of a unified judicirary, but T think that the public,
who 1little appreciates the i1mportant service which all
of the branches of the judicirary, but particulariy 1n
this day and age domestic relations offices and the
domestic relations court provide to the public, provide
to people, whether 1t's just a question of your Kids
arc 1n school with kids who are in families who are
going through this turmoil and the better they get
through it the bettar a setting we're all 1n reatly 1s
a scrvice that T don't think 1s comprchended as a
scrvice to the extent 11's thought about at all. So T
don't know what we can cver do at this 1cvel to promote
that understanding, but T think 1t is onc that pcoplc
neced to think about it.

CHAIRMAN CALTAGTRONE: Kan.

BY MR. SUTER: (Of Mr. Mair)

Q. We'lve been hearing testimony the last two
days about reducing the time period necessary for
li1ving scparate and apart from two years to onc year,

Do you have any thoughts on that?
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AL T do, and lcf me spcak as a conciliator
and Master and not as a 1i1tigant, because my thoughts
may differ depending on which hat T was wearing. 1
feel that as a conciliator, a yecar 1s certainly anough
time to figure out whother your marriage 1s going o
work or not and to preparc yvourself for a final
resolution of the economic 1ssues 1n your casce. T
think two years is too long. T have scen some
injustices done, rights that are very hard to remedy.
The payment of support or alitmony pendente 11te for too
long a period of time whaere it rceally can't be
raocapturad. T admit those cases are rarc, but onc of
them 1s cenough to bother me. And T have scen oo
often, and a support Master could tell you this more
than I, but I have scen too often the use of the
scparation period as leverage in a domesti¢ relations
casc, and T happen to think that that's wrong. That's
not why it was cnacted. That's not the intention of
1t, but that is primarily how it's used and utilized,
and I think cutting 1t 1n half to a vear would
climinate that. As a trial lawyer in a specific casc,
I might fcel dafferently.

Q. Can you gi1ve me an idea of what the
percentage of the cases arc that are appealed or

cxceptions are filed from your decision?
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A. Sure. 4 1/2 years I have writfen 120
reports and recommendations after full hearing; 49 of
those made it to the court. And of those 49, 2 of
them, T belicve, are now 1n Superior Court, and T can
tell you from my perspective they were insitgnificant
cascs 1n terms of legal 1ssucs. They were not large
casces or complex cases by anyone's definition. Thoe
judges have disposcd of the remaining cases T think
fairly quickly, actually.

Q. Uhen we were in Pitisburgh we heard some
testimony that judges should have the authority to
dircct appropriate divorce cases, as they called it, to
binding arbitration. Do you have any thoughts on that?

A, As a conciliator/Master, T would be a
1ittle in favor of that becausc I happen to beliecve 1n
the process. As a trial lawyer, T don't know that T
would want to give up somc of my options to procead
through the system by having binding arbitration forcod
on me. T have scaen a fow cascs over the past 4 1/2
years since I'vae heen a conciliator where T was asked
to arbitrate a casc and have my decis:on he binding,
but 1t's a very small percoentage. I would, personally,
as a litigant, T would not feel comfortable having that
dictated to me. T'm not sure that 1t's neceossary.

Considering the scttlement percentage rate that we



bwhyte
Rectangle


Sl B . T B -

10

16
17
18
19
20

21

158
have, T don't think that binding arbitration is
necessary, and I think that good lawyers somctimes, and
T'm talking about the top lawyers 1n the field,
reccognizing thal a particular casc has particularly
difficult issucs that might go cither way, they often
work to move their clients into a binding arbitrat-on
agreement. But, again, 1t's a raraity.

Q. Thank you.

CHATIRMAN CALTAGIRONE: Thank vou.

MR. MATIR: Thank vyou very much.

CHATRMAN CALTAGTRONE: Next testifant 1s
Patricia Shang, Dircctor of the Women's Advocacy
Projcct.

MS. SHANG: Good afternoon, Chairman and
members of the committee. T'd like to start out by
giving yvou some background on the Women's Center. For
the past 16 years the Women's Center of Montgomery
County has offcred programs and scervices gearced to the
goal of helping women gain control of their lives and
working to offect soctal change for the betterment of
women.  Changes accomplishoed through counscling
scrvices, legal advocacy, information and cducation
programs, through work on county task forces, policy
boardse and coalition building with community groups.

Organizationally, the Women's Ceonter has
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changed 1n 16 yecars. In February, 1976, sccd moncy
trom the American Association of University Women, the
first ceontaer 1n 1he county was founded 1n Abington.
Domestic viclence and emargency housing for abuscod
women made up the majority of ¢calls received by the
hotline 1n the early vyecars. Because of this need,
members of the confor founded Laurel House 1n 1881, the
only shelter for abuscod women in the county. For sax
years the center was a totally voluntfeer—-run
organization. Today there arce three offices, the main
headquarters 1n Jenkintown. In order to assist women
through the court system, we opcened an office 1n
Norristown in 1986 that's located dircectly across the
street from the courthouse. A third office was opened
in Pottstown in 1988.

The center 1s st111 continued to be
primarily staffed by volunteers, We have 150
volunteers today and a paid staff of 3 full-time and 6
parf-time cmplovees. Programs offered fall under three
catcegories: Counseling scrvices, information and
cducation, and legal advocacy. Counscling services
itnclude telephone counscling, peor counseling, domestic
violence counseling, counseling which i1ncludes a
24-hour a day complctely volunteerced staffed hotline,

transttion support groups for women going through
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scparation and divorce, a Korecan women's support
commitice and supporti groups for abusoed women.

We are a multi-service center. We try to
look at a holistic vicwpoint 1n helping women geot back
on thetr feet. All women who provide any of our
counseling sorvices must take a 40-hour training.

Domastic violence hotline is, for many
women, the first step 1n attempting to eliminate the
violence 1n their own and their children's 1lives. 1In
the carly vears we rceceived 60 to 80 catls a month
dealing with abusces. Today we take over 300 calls a
month. In the fiscal yecar '90-'91, 3,940 calls woere
made on the hotline. last yvear we provided services to
34 men who called about thetir own abusce or the abusc
cxperienced by a daughter or sister. A weekly support
group provides ongoing support for abuscd women and
brecaks the isolation in their lives.

The Women's Advocacy Project, located 1n
Norristown and Pottstown, was begun in 1986 because we
recalized abusced women werce having trouble getting 1nto
the legal system. 1In 1986, about four to five women a
woek were gelting prolection orders. Today it ranges
from 20 to 30 a week. We have focused our cnergices on
assisting abused women 1n gettaing protecction from the

abuse 1n their lives. Once of ocur goals 15 to assist
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women in sccking relief through the courts so that they
and their children can stay safely in their own homes.
T've heen director of the Projact since 1988, T've
been darectly involved 1n providing services to abusced
women, atong with my paid staff and volunteers. 1
might add that becausc we're so shortstaffed at the
Women's Center that all of us who are paid staff do
wear many hats., We do whatover is necessary to geot the
services out to women in crisis.

Unt1l racently, we arc providing sarvices
out of two small rooms 1n Norristown but have moved to
a larger spacce because of demand. Between 1987 and '88
—-— that's wrong. The written testimony says '87 and
'88, bul 1t's '88 and '89. Tt's after the passage of
the amendments -— our domand for services increasaed by
735 porcent as a result of the amendment.

We also have at the center counsceling
services tor Korcan women. This is the only Korean
women's counseling scrvice between New York and
Washaington, D.C. lLast vcear the Korcan hotline, which
is openecd 5 days a week, scerved 1,622 womon, of whom
the majority were abuscd. AN single mother's group and
English classes are regular programs. Problems also
addregsscd deal with language barriers as well as

differonces between Korcan and Aamerican cultures.
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We are continuously sceking ways to
betier women's l1ives. Additions include a TDD, a
teleccommunications device for the deaf, which was
cpened this ycear.

We found 1t 18 ftrue that no one axists
alone. This 158 particularly true for a nonprofit
women's agency located 1n a polittically conscervative
county with a strong anti1—women's group in tho arca.
The Women's Center 18 no longer alone itn 1ts supporl of
abusocd womoen. It is with the support of 1ndividuals
and other community groups that direct services for
abuscd women, cducation and advocacy are carricd out.
The Women's Center reoproscents weomon's 1ssuces on
advisory boards, committecs, and task forces. We work
closely with lLaurel House, victims services, family and
youth programs, Northeast Branch of AAUW, National
Council of Jewish Women, the YWCA of Pottstoun. statf
members serve on District Artornceys Victim/Witness
Policy Beard, thce Pennsylvania Coalition Against
Domesti1c Violence, Coalition for Women, Anti-Violenco
Task Force in Pottstown, and T might add the Domestic
Violence lLegal Network of Montgomery County, which 1T
chair.

We all Keep 1in mind that we arce not here

to work miracles but to empower oursclves and other
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women, to discover our strengths and to prove that with
support women can holp themselves and take
raesponsibi1lity for changing thaeir lives.

It has comc 10 our attention that thore
has been an accusation against the Women's Center of
Montgomery County that we are coaching women to lir 1n
order to get protection orders. The phtlasophy of the
center since 1976 has been to assist women to discover
their strengths through a sctf-help model. Our
counsclors and advocates aro trainced according to the
law to provide pecer support. We do not cmploy
professional therapists or attornecys, although we sack
their advice on occasion and provide referrals when
noecessary. It 1s our belicef that when a woman 1s given
the information and support she needs, she will begin
to make deccisions outside the rcalm of fear and
oppression in which she has becen trappaed. Indaecd, she
has made momentous decisions all along 1n order to
survive the abuse. For us to subvert a system we havo
dedicated more than a deocade and a hatlf to cestablish
flies 1n the face of common saense and goes against our
most deoply held values. No ona at the center would
precsume to tell a woman what 1s bhest for her. We are
taught to listen non-judgmentally and support her 1in

her decistion, whether we agrec with 1t or not. Only
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she 15 capable of navigating the dangoerous waters 1in
which she satls. With our assistance, she may be able
to chart a clearcer course.

This philosophy of cmpowerment and peror
support was further bolstered by our entrance 1nto the
court system 1n 1986 when we cxpanded our program to
include the legal advocacy component. We've made it
our practice for 10 yecars not to judge. We leave that
to the judges on the bench in Montgomery County, and we
have cvery confidence in thear abitlity to do so. Our
accuscrs 1nsult the intelligence of the hench by
prosuming that they arc unable to uncover a falschnod
through tha coursc of litigation. Each defendant 1s
guarantced the opportunity to rebut allegations
contained in the peiition at a full hearing. Tt has
been my cexperichce ovar the past 3 1/2 years and qver
4,000 casas that when confronted with the facts of
thceir violent behavior 1n a court of law, the defendant
18 1n fact the onc who has cverything to gain by lying
or denying the abuse, and in fact many do. Given the
low rate of dismissals 1n Montgomery County, we might
conclude that it is i1in fact the women who arc telling
tho truth.

I find 1t particularly cruel that in May

of 1990, on the hcecels of scven domestic violonce
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related deaths within a three-—~week period in the same
arca of our county, Lhce Potilstown arca, that members of
a local father's rights group would scize that
opportunity to harass and threcaten one of my
co—workers. While under the additionat stress of
responding to the community outcry over the deaths, she
appcared at a public forum and was apprcached by a man
carrying a FACE ncwsletiar. Throughout the cvent he
continued 1o harass her. He called attention to
himself by his combative means and accusations against
the center. Shortly thercafter she received threo
phone calls. The first was the sound of a gun clicking
in the phone. The sccond she recognized ithe voice of
the man at the public forum, and the third onc was a
threat, "I'm going to take carce of you." She reported
the calls to the police. Our board spent pracious time
and resourcas bolstering the scecurity i1n our Poltstown
office. Our board president contacted the FACE
president with a formal complaint, and in addition, my
co=worker racognized this man i1in the supermarket and
when she confronted him he smirked and did not deny his
actions. In addition, a report was made to once of our
major funders that we were coaching women to lie. More
precious time was spent responding to that accusation.

I bel1eve that these are the acts of
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cowards, and we are outraged ithat 1n the midst of
rasponding to women in crisis wo arc faced with a drain
on precious tame and rasources to defend our work, work
that the legislature has provided for in the Protection
From Abuse Act. T prescent the followaing 11lustration
in an attempt to help you understand the struggle and
couragoe of battered women. Leaving an abusaive
reclationship 1s a process. 1t takes on the averagne
tour to six attempts for a battered woman to lcavoe the
vinlant home. BRefore she comas to us she has made
numerous attempts to stop the wviolence. She has
complied with the abuser's demands, cut herscelf off
from fricnds and family, she has gone to work, quit
work, been fired duc to excessive abseonces dircotly
rclated to abuse. She has sought the counscel of
friends, family, c¢lergy, co-workers, bosses 1n an
attempt te find the solution. She may have called the
police, and somewherae along the tine somcone has
referred her fto the cenfer. She is most likely at the
cnd of her rope by the time she has called us. She has
alrcady traied cvaryvthing she knows,

Onc of ocur telephone counsclors spcaks
with a woman and begins to prescont her with a full
range of options. The woman determines that a

protaoction order may be tn her best interest, she 1s
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referrad to our legal advocacy office. nn advocatoe
will further discuss her options, the risks i1nvelved,
carcful safcty planning, an cxplanation of the
Protection From Abuse Act, its definitions, the relicf
avairlable and its limitations. An appointment i1s made,
at which time there 18 at least another hour further
revicwing the dynamics of abusce, options available and
the scrvices of the center. Tt 1s at fthis point that
after threc contactes with her that the final decision
is made about whether or nol to get a protection cordaor.

We then begin the paintul task of
recounting the abusive incidents. Each woman must find
the courage to ralive the nightmare she has worked so
hard to forget. Many women break down at this point
and must return at another day to complete the procass.
When all the paperwork is done, we proceaed to the
courthouse wherce cach casc is numbered. After review
by the Family Court signing judge, whom we may have had
to wait an hour for, we procced to the court
administrator, who schedules the case for final
hcaring, and the last stop is at the sheri1ff's office
to assurce scorvice of the order and petition on the
defendant. Tf the order provides for i{emporary
support, we make a trip to domestic reolatjons, and if

there 1s any time left we go to Legal Ard. Thas
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process can take from threce hours to an ¢entirce day

Belween the i1ssuance of the temporary
order and the hearing feor a final order we contact her
by phone to provide further support and information.

We arce prascent at the final hearing. We contact hor at
three~ and nine-month intoervals to determine whethoer or
not the order 1s working and 1f not, why not. We again
reccommend services thal the conter provides and explain
how the order works, hecause many women still do not
understand that 1f a violation occurs, the potlice must
ho caltled.

Most women resist taking any action that
might result i1in the batteroer's arrest. They foar
increased violence and retaliation, or they fear the
loss of support if he's incarcerated. When a hearing
for i1ndircect criminal contaempt 15 scheduled, we are
also prescnt, supporting and informing hoer about the
process. We cooperate with prosccutors, we arc present
at prelimtnary hecarings and resulting trials. Each
time ancother proceccding occurs she beliecves thoe
vioglence will stop and must relive another nightmarc.

The role of the advocate as T sce 1t is
to provide a bridge of understanding between battcaraed
women and the court system. Through counscling and

advocacy, we cducate her about the system. Through
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contact with the systom we share the experiences of
women we scerve to 1llumtnate and inform the work of the
court.

Regarding abuses of the Protection From
Abuse Act, my perception 1s that this concern might
most likely arisc out of a 1lc¢gally trained mind. I
beliecve lawyers arce therc to win, and in trying to win
will usc available resources. Howecver, T am awarc that
to date no complaints have cven been tiled regarding
attorneys abusing the Protection From aAhuse nct. .ot
me assurce yvou, batterced women do not think this way.
Their objective 18 peoace, a cessation of violence, and
nothing more. They are torrified of heing in court.
They arc only there becausce they have heard that this
might stop the violenca against them and their
childran. Going to court for a battercd woman i1s an
act of desperation and onc sti11l1 colorced with so much
cmotion that thoughts about future lLitti1gation and what
impact a protection order would have does not cross her
mind. In fact, any future litigation of anv kind would
not be likely to ¢ross her mind. When and if 1t doas,
the cost 15 generally prohibitive for a battered woman
struggling to survive on one income and little or no
child support.

Battared women obtain protcction ordoers
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at tremoendous personal risk. Research shows us that
violence ofton escalates after a sceparation. Quote,
"Women arc most 1ikely to be murdered when attempting
to raport abusc or lgcave an abusive relationship,” and
quote. {(Sonkin ot al, 1985, Brownc 1987.) She may
also be putting her children, her family, other famtly
members, friends and co-workers at risk, since much of
the harassmcnt and abusce 18 done at work. She risks
alicnation also by the abtiser's family, who may have
been her only source of protection. When faced with
tha choice of staying in a viclent rcetationship or
lecaving and the possibility of vielence cescalating,
women do not scee the protection order as the
acquisition of an advantage but rather hope only for
the cessation of violence. In addition, legal
advocales doing this work arce prohibited from deing so,
attempting to gain an advantage, bcocausce it would be
practicing l1aw and would jcopardize the l1oss of
cvarything we belicve 1n.

Reogarding the act 1n Pennsylvania today,
the legislature, T bolicve, has provided battered women
of Pennsvivania with an extremely effective vehicloe
through which they have tho opportunity to end violence
in their lives. Not all countics have a pro sc system

in place. Howcver, in Montgomery County, T belicve
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because of the cooperation of the courts, the police,
and the Women's Caenter, we have one of the baest pro sc
sysicms tn Pennsylvania today. This legislature has
displayed uncompromising courage and uncommon vVision 1n
1ts passage of the Protection From nAbusce Act and
subscquent amendments. The curront complaints are duc
to the tremendous success of the statute. Our accusers
would have tho legislature take domestic violence from
the 1i1ght of day 1n open court to the darkness of a
violent home where the abuser is all powerful. T
cncourage and suppori the work of the laegislaturce to
continue their commitment to the equal protection of
all citizens of this Commonwcalth.

Bricfly, my rccommcendations: T would
cncourage a provision for protection order that would
last longer than onc vear. Cali1fornia today has a
threce-yecar prolcection order. Many women rceciurn to us
saying that the only wav they Know they are safe 1s
through the existence of the protection order, and what
happens 18 the order expires, another incident occurs
and then they must come through the entire system
again,

There 18 also confusion about when a
violation hearing coccurs about extending the curront

order or issuing a now ona. This has boon an ongoing
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discussion in Montgomery County for about three years
now. Parhaps an cxpansion of the definition of abusc
to incorporate the terrorism which goes beyond physical
abusc and includes stalking, property destruction and
hreak—-1ns, tntarferconce with work and violtation of a
currcent order. And lastly, because the requircment 1n
the act for police training has donc such a troemeondous
job of cducating and informing the poltce, we have soen
1n tho last five years such a radical change in the way
the police respond to domestic violence calls. T would
call for a training of the court in gencral.,

There were a couple of other remarks made
carlicor today that T wanted te respond to also. T
would say that T am opposcd to mediation of any Kind.
T belicve that —— in our counscling we usc a thing
called the power and control wheel, and this 18 a
graphtc depiction of the dynamics of abusc. And when
an abuscr 1s prohibited from actually physically
hurting his partner, he wi1ll very often usce the
children through custody procoedings and use the courts
in gcneral to further these dynamics of abuse, of which
power and control are the underlying i1ssues.

And T thank vou for the opportunity to
comc hare today, and T'm rcady to answor any questions.

BY REPRESENTATIVE HECKLER: (Of Ms. Shang)




3

&

16
17
18
19
20
21
22
23
24
25

173

Q. Let me just follow up on the tast point
yvou've made, which 18 your perception that abusers 1n
particular witll, 1f vou will, abuse the legal procoess
as a means of pursuing {their psychological goals. The
fact 15 we have disputes that have to be resolved.

M. Um=—hum.

Q. Why —--— I can understand a concern or
reluctance about 1mproperly structured mediation,
situations in which, and cspacially an inadecquately
represented or amproperly supported victim may bhe
confronted with his or her abuscr, but we have to get
these matters resotved. Why, for instance, and again,
T worry that we're mayhe tatking about differont
things. Tf not a mediation system, I assumc vou're
familiar with the Mastoer's systom which is provalent in
a number of counties where therce 1s an authority
frgure, if voun will, prasaent but the partiecs meet
faco-to—-face and in a 1cess than centirecly formatl
litigation, vou feacl that that's i1nappropriate?

A Okay, T'm not a psychiatrist but T have
had si1xX yecars' expericnce working itn the battored
women's movement, working directly with battered womaen,
My cxporicence teaches me that what this whole thing as
about 1s powaer and control, and thal any agent

avatlable to achieve that power and controt wiltl be
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used, whether 1t be the abuser's atiorncy or the
courts, if possible. Because he -~ and T'm going Lo
use the "he® and "she" because about morce than 99
percent of our casces the women arce the ones who aro
battaercd. Because the abuscer has perpetrated such
complete physical and psychological abuse upon her, and
cven for some battered women to learn to think for
themselves is a long struggle, a long process. Becausc
of the fear of retaliation of some sort, and we all
know that tho existence of a protoction order 1s not a
magic wand. It doce not protect cverybhody. 8o 1f
there is real fcear there of retaliation, she will not
asscert what are her rights there. T don't belicvuce
she's able to at that point. Possibly 10 yecars lator,
but you don't want to wait 10 vyears to resolve an tssue
ke that.

Q. Well, but T suppose T sti1ll don't know 1 f
you've answerced my question because the problem 1s, T
mean, part of whal T'm hecaring 1s that mayhe there
nceds to be a period of learning of self-development,
of empowerment or whatever, but, yvou know, in some
casce, 1n many cascs we have immcdiate issucs of
support, 1mmediate i1ssucs of custody, and we can't, the
couri systaem cannot, cven t1f thore's an oxtromely

well=founded abuse order, vou know, a judge has found
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that there has been abuse and has enterced an order, you
can't just say, well, we're going to wait to resolve
this casce for a vear. T mean, 1n many cascs it would
be the abused spouse who would be particularly harmoed
aconomically by, you KkKnow, just a hiatus 1n the
resolution of some of the more practical aspects, and
the alternative has her confronting hor husbhand's
lawyer or her hushand tn a courtroom in front of a
judge. You know, 1f we don't do mediation, 11 cither
has the whole thing jammed up where nobody gets an
1ssuc resolved becausce the resources arcn't there or it
has her confronting somehody 1n a more advarsarial,
more confrontational way?

N, However, in dealing with an abuser, there
must be somconc there with a great—teal more power than
an abuscr has i1n order to convey the 1dea that this 1s
scriocous, this order mcans business, You must obey this
order. Very often 1n Momtgomery County the judges will
give a short specch to the abuscer regarding what 1t
means to violate an order, that kind of- thing. A lot
of the times that-works. Do yon understand what T
mean? RBecause——

Q. If T may, now I thimt maybe I'm
understanding. Whon you say you otrjoct bt modtation,

and my undcersianding 14 that wa've becnh 1{alking abnut
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mediation or some rcalalive thercofl primarily tn dealing
wilh the economic 1ssues or custody 1s5sucs., T
ceriainly would agree that a Protecliion From Abusco
order and the enforcement of those orders should comc
from a strong authorily lrfigurc, a judgec in robes on the
bench. But when we're talking about tryving to hammer
out how much the support order will be or at lcasl
attempi to gel at a cusiody arrangemcni, arc you
suggesling (hal for {hosc same reasons Lhat has 1o
occur before a judge?

A Yos,
Q. Thank you. T disagrec. Thanks.
A, Okay. We'll agreco to disagreo.

CHATRMAN CALTAGTRONE: Thank vyou.

We w1ll noxi move 1o John Stuff, Dircclor
af the Burcau of Child Suppori Enforcoment of the
Pennsylvania Daopariment of Public Welfare.

MR. STUFF: Good afternoon. T am John F.
Stufrf, Director of the Burcau of Child Support
Enforcement of tha Office of Fraud and Abusec
Tnvesligation and Recovary of i1he Depariment of Publac
Walfare. My thanks 1o Commiilee Chairman the Honorable
Thomas Caltagirone for {he inviiation 1o ltasti1fy aboul
House Rcesolution 8 of 1991.

Pecnnsylvanta's child supporil program is a
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joint eoffort by Federal, Stato, and county govaernmoent
to ceiablish and enforce the support obligations owed
by abscent parents to the children. As child support
dircctor, my primary responsibility is to sco that
moncy ts ¢ollected for children and 10 oversce the
dircction of the Commonwcalth's Child Support
Enforcemenl Program. Tn 1975, Title IV-D of ftho
Federal Soct1al Scecurity Act mandated 1hat atl States
cenact legislation to address ihe serious praoblem of
non-support of children by deseriing parents.
Pennsyivania implemented the 1975 Title IV-D law by
contracting with 66 of the 67 counties {0 provade child
support scrvices al the local level. Our contracts
st111 in place today were signed by the department, ihe
county commissioners, and the President Judge of 1he
Court of Common Plcas.

From 1980 to 1985, Pennsyvlivanita led lhe
natiocn 1n child support collections. During 1986 1o
1990, we were sccond 1n Lhe nation 1n these
collecti1ons. Qur mosi recent State fiscal year,
1990-91, child support collections were $688 million,
$111 million of which was uscd to reimbursce 1he
dopartment lor costs paid out 1n A1d 1o Families with
NDependaenl Children, AFDC asstistance. The remaining

$577 million was paid direcctly to Families to Keep them
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independent of the walfTare system. Just this week we
have been notificd by tho Depariment of Health and
Human Scrvices that hased on their most rocont
stati1st1ecs, Ponnsylvanta 1s onca again numboer onc 1n
child support collections.

The department's responsibility under i1he
law arc fo monmitor and cevaluaie ihe child suppori
scervices and 1o collect money for children. Our
colleclion record for the past 10 years demonsirates
our commitment 1o the children and the taxpayers of
ihi1s Commonwcalih.

House Resolution 8 addresses violalions
of due process in domestic ratations casces. T am nol
surc what type of domesti1c ralations cascs 1he
resolution 18 addressing. Does this resolution refer
to child support, divorce, custody, visitation or
equitable distribution? The Federal Title TV-=D law and
S81ate Act 202 of 1976 and amendmenis lthereto charge the
department with direciing and monitoring domestic
relations section activities related to child support
and the cstablishment and cellection. Federal and
State statlute guiding the burcau deo not i1nclude
responsibility boyond child suppori. Our relatlionship
with the Court of Common Plcas judges have resulted in

me visiting 62 countics 1o discuss 1ocal issucs with
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domesiic ralations dircctors. Oiher members of our
staff arc stalitoned i1n or visil cach county at least
weekly. T cannotl address the clandestine scttilement s
mentioned in House Rasolutlion 8 because T do not
understand 1he conncecction of child support. T tha
commitice would provide me with further information, T
will be more than happy 16 respond Lo those 1ssucs
specific to child support. Also, T do not leel that T
am the appropriate perscon o respond to the 1ssuc of
ihe general status of the {amily law system in
Pennsylvania. I would 11ke to say, however, that fTrom
the department's perspective 1he child support system
15 an coxcallent help and delivers Faoderally and Stale
required scrvices 1n a cost-efficient and effceclive
manner, and very effective manner.

Additi1onally, the committee asked for

recommendations that can be addresscd legislalively.

In th1s regard T would J11ke {o comment about two hills
pending before the General Assembiy that the depariment
supports. Housce Bill 354 amends Tille 23 1o provide
for a 1oiliory prize 1ntercepl 1n relation to delingquent
suppori obligors. A similar b111, Senate Bill 402 has
alrcady passcad tho Senale. The eonactment of this
icgislation, already in place 1n 22 other States, could

result in the collectiion of an additional $4 mitli1on 1n
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child support.

Housa B111 1397, counterpart 10 Scnaice
B111 266, also amends Title 23 authorizing the Couris
of Common Plecas to include the child's and mother's
birthing expenses as parl of the court order for
support. This would have the aeffect ofF the abseni
parent paying rhe cost of the hospital, doctor cosis
associated with childbirtih,

Finaliy, 1n 1962, we would 1t1ke to sce
amendmants of fered which would strengthen current law
regarding the Ti1abilily of the absent parent for the
heallih 1nsurance coverage of his other childraon.

In summary, tha department 1s ready 1o
ass1sl tha commiltee 1n those arcas that fall under our
responsibitlity. We concur that a member of the {ask
force be (rom (he Department of Public Wellfare and join
wilh the othar members recommended 1n House Resolulion
B.

Thank vou for the opportunitiy io commeont
on this resoluttion,

CHATRMAN CALTAGIRONE: Thank you.

Ken.

BY MR. SUTER: (Of Mr. Stuff{)
Q. Jack, were you haere carlier when the

gquesiton came up aboul i{he compulerization? Do you
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know what IT'm talking about? Can you addreass thatl
quesiion?

n. Starting approximaicly four years ago, T
was appointed by the Adminisiratlive OfTice of the
Pennsylvania Courl 1o scerve on Justice Zappala's
siatecwide commitice. Subscquent to that, T have boeen
appoiniced to subcommiltteces now 1nvolved wilih 1ha Courlt
of Common Plecas, knowing that there has (o be an
integration between the child support systom mandatod
by the Federal government, which 18 Timited to child
supporl scrvices, and the statewide court sysiom (hat
ihe AOPC wants to develop. This has been discussed
with Nancy Sabotoviich, Court Administrator, and also
wilh the County Commissioners Association in that we
know and both organizations arc planning 1o a linkage
so0 that our system will aintegrale with the statewide
courl system so Lhal we only neced one terminal on
cverybady's desk or bench and flip back and forth and
accass the nceded information that the court wants,
whether 11's for the child suppori{ system or the rasi
of the slalewide system.

Q. Just to clarify with House Resolution 8,
it's nol drafted very well., When i1 says domestic
relations, T Lhink that the intent of the sponsor 1i1s

family law in gencral with chiild support and suppori
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being a part of that, and that's why we're 1intoereaesicd
1tn having yvou taestify before our commitlce.

M. Thank you For clarification.

CHATRMAN CALTAGTRONE: Thank vyou, John.
We appreciate your testimony.

Calhorine McFadden, family Masior in
Bucks County.

MS. McFADDEN: Good afiernoon. T'm
Catherine McFadden. T've bheen a family Master 1n Bucks
Couniy for scven ycars, and for two yecars before that 1
worked for the domestic relations sceciion. T have
submitted some information that describes the duties of
the family Masicers in Bucks County and provides somo
information about cascloads, scheduling {i1meframces and
how decisions arc made.

There arce lhree full—-time family Mastors.
We have a sysicem fFor aequttable distribution which 1s
similar to 1that 1n Monigomery and Philadelphia
Countics. Tn addition 10 doing the equiiable
distribution work, we have a vari1ety of olther dulics as
well. We conference cusiody cascs, we do all of the
faull divorce hearings, we do alimony modification
cascs, we do fi1l1¢ revicw before a divorce decrce 18
cntered, we do a plecading review hefore orders arc

antered on miscellancous plcadings, and my office is
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responsible for all of the Family Court scheduling.

As 10 1the materirals, T would 11ke simply
1o potnli out that people who want to move a family
dispute to decision in Bucks Couniy can do so without
unnecessary or unwarraniced daelay causad by the court
sysiem. In cequitable distribution, for :nsiance, 11 ts
possiblie o have a Master's hecaring wilhin si1x weeks
from ithe date of applicatiton. S0 1n other words, a
divorce complaint could be [11ced on January 1. Thao
conscnts could be f1led on aboul April 1, which would
be the carliest point 1in time allowed by the Divoree
Coda, and the parties could be 1n the Master's offico
by mid-May. They could sclile at that point. TFE they
don't scttle, a Master's roport will be wriiien wilhin
the Following four weeks., TIf one of them objected 1o
fthe recommendation 1n that report, they could be 1n
court si1xX weeks laier, or about 10 woeeks from the Aalo
of the Master's hearing, sti11l 1n thce same year period.
At this poinl in time, there are 63 casces pending
bafore tha court 1n Bucks County 1n cquiiable
distribution. Fiflty-scven of thosce cases were in thoe
Master's offi1ce 1n 1991. The remaining cascs arc ong
from 1988, and the batance from 1989 and 1990. Thare
arc cases 1n that small group which the parti1es arc not

moving. Those casas could be moved. Thoere's no rcason
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{that they couldn't be movad. They are not discovery
disputes. The parliecs simply aren't moving those
casos,

Daspite the abil1ty which exisis in Bucks
County 1o move with recal rapidity, however, over 40
percent of the cases which appecar in the Master's
office for cquitable disiribution are 1hree years old
or older, and only 4 percent are l1ess than once yoar
old. A casc may move slowly for a number of rcasons
which has nothing to do wiih discovery dispuics
necessarily or with the court sysicm. A casc may move
slowly simply becausce grounds for divorce or annulment
haven'l been e¢siablished yet and you can'il enier an
cquifable distribution order uniil there are grounds
for divorce. A casc may move slowly because alihough a
complaint has becen filed, the pariies aren'i yof
cartain that they really want to be divorced., A case
may move sltowly becausce onec or holh partites may he
having di{{1cuily getting the 1nformation which they
neced 1o procass the case, and 11 may nol be {the fFault
of cither of them. Somelimes 11 18 vary difficull 1o
get {he information about a penasion that 18 needed to
complele an cquilable disiribulion, for i1nstanca. A
case may mave slowly hocause 1he work which needs ro ho

done 10 compleie 11 is daffiicull, complicalied, and
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time—consuming. Somce cases i1nvolve a business or
saoveral busincesses. And the information gathering and
ihe work thal neceds to be done with that i1nformation
can casi1ly consume a year's time.

A casc can move slowly bacausc one party
is delaving 1t, cither as an emoiional retaliation or
tor {inancial rcasons. In Bucks County, t1 the casc 1s
moving slowly because of discovery problems, our bench
will anter an order for answering inlerrogatorties,
producing documents, depositiions of a party, and many
other sorts of dtscovery on motion wilhoult a hearing.
It 18 only the sori of discovery whaore you want to
depose a third party, someone who is not a pariy to the
casc, where 1t may be more diflficull to get a courld
order permilting that discovery. Tf ithe order for
discovery 1s not complied with or if there's a dispute
about 1hatl order, the casc can be before the judge
withtn four wecks. And if, you know, again, if tt
nceeds 10 come back again because there continucs 1o be
noncompliance, vou can be before your judge within four
woeks.

The Bucks Couniy Court 18 in thoe prorass
of amending 11s rules 10 bhring them into conformance
with the recaont State rule amendments, and onc of Lthe

modifications to the local rules will provide [or a
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guaraniced 6—- 1o 10-weck declay betwaen the date of
application for cquitable dastribution conference and
the confercence 1tself. That built—in delay was
requested by the Bucks County Bar Association's Family
l.Law Scction. The members fall that anyithing less {han
a si1Xx—weeck period between the date of application and
1he daic of confercnce did not provide cnough time to
pull together the final biis of informaiion which are
noeded 1o proceed through the conference.

T wottld atso like 10 poinl out thal 1o my
knowlecdge, 1he Bucks Countiy divorce Mastor's office 1s
the only Master's ofiice 1in the State which hands out a
package of information for parties and their attorneys
about how i1 makes 1is decisions 1n cquitable
disiribution and alimony. A copy of 1his package,
which 18 called, “The Policies of the Bucks County
Divorce Masticer's Office,” 1s part of the matcerials.

Tho Master's office has beoen distributing this
statement since 1985, with annual revisions which
rasult from significant developments itn the case law or
from nocw {thoughts or iagic moiivalted by working through
spaci1fic cases 1n the offi1ce during the year.

The Diverce Code, as laws go, 1s rcally
voery new. There 18 nol a 10t of case law {that people

can rcly on when they want an answer {0 a specific
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quostion about {heir financial raights and their
Tinancial obligations 1n divorce. The policy statement
provides somo predictabilily for the pariies, and 11
provides a setting i1in which 1he Masters mect at least
once a yvear 1o discuss and consciously think {hrough
how various situations should be handlied, beccause 1hore
18 no cas¢g law thal tells us how to handle {hem. This
halps us to prevenlt ourselves from making off—the—-culf
decisions and from having a significant variation from
casc Lo casc, or from Mastor to Masticer in
decisi1onmaking.

Finally, T have a spcctfic suggestion to
make 1o the commiitee to help address onc arca of
di1fficully and cxpense, and somatimes unfairness
suffered by both pari{ies 1o some divorce casecs. You
may be awarce i1hat on May 31 1his vear the Commonwealih
Court affirmed a contempt of court judgment against the
Fennsvlvania Stale Retirement Systoem. In connccli1on

wiith a Family Court matier called Millick vs. Millick.

T1's my suggestion that we nitiate action 1o sce to 1t
that neither the State retiremeni system nor any
married couple which owns a pension administaered by
thal sysiem ocver again 1s placed into the positiion of
having {0 litigatec a matier which should be simple,

straight forward, and clear. The problem 1n the Millick
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case, and similar problems 1n olher cascs, comes from
the fact thal fhere's no legislation 1n Pennsylvantia
which tells the partics 10 a Family Couri casc and
tells the State retirement sysicem how {o effectuate the
pension righis which were created by the Divorce Code
olf 1980. There 18 Federal law on this point which
decals wilh the Foderal pension plans, and {here 1s
Faderal law which 18 callaed {he Retiremeni Fquity Act
which dcals wilh almest a1l other sorts of plans., The
odd plans out, the ones which arce not addressed by 1he
Federal law are TRAs, tax shelfter annuities, and tho
Stalte retirement sysicm.

In the Millick case, the retircment
systom had been orderced 1o frecre some moneys pavable
to Mr. Mi1l1lick becausc he was 1n arrcars in suppor!l and
iherc was avidence suggesiing Lthat there was a risk
that he would spend or waste the money 1f tt was paid
1o him prior to the compliction of the cquitable
distribution. 7The retircement system did not comply
with thts order, and the retirement system 18 1n a bind
boacause 1t's administaring money that doecsn't bhelong to
11, it beleongs to the members of the system and there's
a Slate law which says these moneys can't be attached,
and {the retirement system doesn'i want to do the wrong

ihing, bul nevertiheless, 1t not comply with the order
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and 11 pa1d $29,5887 to Mr. Miltlick.

The system's defense had two prongs. One
was the Statae statute which specifically prohibiis
attachment, and 1he olther was that the wrong procodure
had been followed in the atiempl o obtain the
attachment. At the Commonwcalth Couri lavel at teast
these defensas failed., And 1he retirement systom now
18 cXposcd {o making a payvment 16 Mrs, Millick, having
alrcady made a payment to Mr. Millick. The trial
court's order freczing the Millick pension was enierod
on February 7, 1989. That pension remains in
latigation now, ncarly threce years later, wiih a
peltition fTor allowance of appeal pending before 1he
State Supreme Court {iled on September 5, 1991 by Lhe
retirement board pending docision.

The Mitlick case 18 notl the only recennt
incident of titigation involving the State retiremend
sysicem. Tn July 1990, the State Supcrior Court held 1n

Graham vs. Graham ihat Mr. Graham's school 1cachor

pensi1on could he attached 1n cquitable distraibhution,
again, despite the stiatutory language. The State 18 a
large employer i1n Pennsylvanta. Ti's not only the
paople who work here 1n Harrishurg who are aficecied by
lhe currenl status of the law. There 1s a large numbhar

of people across the State, 1ncluding school 1cachars
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and their spouses, such as in the Millick and Graham
casc, who arc affecied by 1his law.

The lagislation T prapose benafi1is both
men and women and 1t discriminates agatnsl neither Tt
helps them process thelr caso ywithout unnacassary
delay, complicaltion, and uncertainty. The proposal
would not add any addiiional righis that do not alrcady
oxtst. The proposal 1s simply for a sort of "how to*
type of laegislation similar ce1lher {o the Federal
Ratirement Equily Acl or to the Federal act which deals
with civil service pensions so that we can divide
pensions without unnccessary expensce, dcelay,
uncertarnty, and difficuliy.

I would be happy {0 answer any questions
ihal you haveo.

CHATRMAN CALTAGTRONE: Thanks fTor your
report here. JT{'s very thorough. You did an axcallent
job.

MS. McFADDEN: Thank you.

REPRESENTATIVE HECKIL.ER: If T may, Mr.
Chairman, just a comment mavbe to take the opportunity
to crow jusi a 11ttle bi1l. You hecar me poericdically
fulminate ahout at lcast my view that T don't wanlt 1hco
Stalte Supreme Court to have anv role whalsoever 1n 1he

conduct of the courts of Bucks County aside {rom tha
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propor rulemaking they obviously have the right 1o do.
T think vou have some (lavor of why we {eal we have a
goad system thal provides the (olks 1n Bucks Countvw
wtih a promp! and fair opportuniiy 1o obtain justice,
and T am, frankly, confident thal that systom would not
persist under a uni1ficd judicial system.  Wo
undoubtedly nced to address funding i1ssucs, alihough,
again, you Know, we have those diiferences between
various countics and particularly the two bi1g urhan
countics in thais State throughout.

T do want 1o Lhank Ms. McFadden
pariicularty for coming 1n rclation {o the pension
1s8suc which she addressced Jast 1n her {estimony. As T
had mentioned to yvou, T had been made awarce of this
sttuation and was ihen advisced of the article which she
wrote on tho subject. T do propose to introduca
legislation along 1the 1incs she has descrihaed. T know
that the pension sysicems for the State will be
supportive of that l1egislalion for the rcasons the
witness described. They are just stuck in a compleicely
untenable position with a judge making a just order on
one side and dirccting 1hem to do things which thaoy
feel probably 1o some exicenl or very clearly
legit1mately things that we've told them 1hal thay

can't do, which just resulis 1n a crazy situation which
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involves a 1ot more lawyering and wasting of time and
money than 1t does anything else, so T will hope 1o
have that legislation {ogether by the time we
reconvene, and T1'11 certainly be sharing 1t with you
and the other members of the commitice.

CHATIRMAN CALTAGTRONE: Thank vyou.

Thank you vary much for your lesiimony.

MS. McFADDEN: Thank vou.

CHATRMAN CALTAGIRONE: We w11l adjourn
today's hearing. Thank you.

{(Whercupon, the proccedings were

concluded at 2:45 p.m.)
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T hereby ceriafy that the procecdings
and cvidence arc contaitnad futly and accuralely 1n the
notes taken by me during the hearing of the within
causc, and that 1his 1 a true and corrcct transcript

of 1hae samo.

ANN-MARTE P. SWEENEY

THE FOREGOTNG CERTTFTCATTON DOES NOT APPLY TO
ANY REPRODUCTION OF THE SAME BY ANY MEANS UNLESS UNDER
THE DIRECT CONTRO. AND/OR SUPERVISION OF THE CERTIFYTNG

REPORTER.

Ann-Maric P. Sweceney
3606 Horsham Drive
Mcchanicsburg, PA 17055
717-732-5316
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