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The American Civil Liberties Union of Pennsylvania
welcomes this opportunity to participate in the consideration of
House Bill 160 in the format of a Round Table discussion. Last
session we were involved in productive efforts to accommodate
several of our concerns about proposed revisions to portions of
the Pennsylvania Crimes Code dealing with sexual offenses. While
we acknowledge that progress has been made with regards to civil
liberties problems which appeared in earlier versions of HB 160,
there remain a number of provisions that we believe viclate
rights protected by the United States and Pennsylvania
Constitutions. We think that each of these problems can be

addressed and resolved without impairing the main thrust of HB

160.



Family Membership as an Aggravating Circumstance.
The present language of subparagraph (5) under the

definition of "Aggravating circumstances" reads:

The defendant serves in a position of authority

in respect to the victim or is a family member

of a victim under 18 years of age.
The ACLU does not think that every family member should be
treated similarly. We believe that only those family members who
serve in a position of authority over a victim under 18 years of
age should be faced with the enhanced penalty which necessarily
flows from classification as an aggravating circumstance. A
sexual assault committed by a 19 year old step-sibling who lacks
any authority over a 17 year old victim should not be treated
with the same degree of severity as a sexual assault perpetrated
by a parent or step-parent upon a child or step-child directly
under his or her authority and control. The evil in question is
the abuse committed by someone who exercises some authority over
the child and that is the behavior which should be more severely
punished. Therefore, the ACLU suggests that subparagraph 5 be
rewritten as follows:

The defendant serves in a position of authority

in respect to the victim, or is a family member

who serves in a position of authority over a victim
under 18 years of age.

Definitions of consent and forcible compulsion

The ACLU is concerned with the definitions of consent and

forcible compulsion and their application in specific criminal



cases. Because the factual context varies so widely in these
kinds of cases, we believe that our courts should be allowed teo
continue developing the concept of what constitutes consent or
forcible compulsion rather than having the legislature provide
fixed definitions for those terms.

The definition of consent set forth in HB 160 appears to be
a reaction to the Superior Court's decision in Commonwealth v.
Berkowitz, 609 A.2d 1338 (1992). That opinion was based on the
specific facts at issue in that case. We believe that it is
inappropriate for the legislature to overrule a decision of an
intermediate appellate court. We think that the judiciary is the
appropriate brénch for refining the notion of consent because its
meaning varies with circumstances. 1In fact, the Supreme Court
granted allocatur in the Berkowitz case on September 22, 1992.
613 A.2d 556. Certainly, we should wait until we see the Supreme
Court's discussion of the concept of consent before fixing a
definition of consent in the Crimes Code.

We also find the phrase "psychological, emotional, moral and
intellectual force, whether express or implied" toc be so vague
that it will be impossible for a jury or defendant to know with
certainty what conduct is forbidden. The ACLU suggests that the
definitions of consent and forcible compulsion be dropped and

that the refinement of those concepts be left to our courts.



Mistake as to_Age

Section 3102 provides that under no circumstances will a
defendant's mistaken knowledge or belief as to a child's age be
permitted as a defense. This section imposes a standard of
strict liability on the defendant. It allows punishment for a
crime even where the mature "victim" intentionally misrepresents
his or her age. This section would take from a jury the
opportunity to weigh any evidence of the reascnableness of a
defendant's belief as to a "victim's" age. It precludes a jury
from using its own common sense as well as the standards of the
community in determining whether a particular defendant should be
punished for mistakenly believing that hié/her victim is over a
certain age. We do not think that there is any need for an
absolute rule and urge the adoption of mistake as to age as a
defense. Under HB 160, a defendant can claim a mistaken belief
when the victim is disabled. Such a defense should be allowed
for a defendant who wishes to assert a mistake as to age.
Criminalization of Sexual Activity Among Teenagers

Sections 3109 and 3121(b) result in the criminalization of
consensual sexual activity among teenagers where one of the
sexual partners is 13 years of age or younger. These proposed
sections, along with the repeal of the crime of statutory rape,
would dramatically change the law in this area. Under current
law, statutory rape, which is, graded as a felony of the second

degree, occurs only when the defendant is over 18 and the victim



is under 14. Under the proposed changes, all consensual sexual
activity between an individual, of whatever age, and someone 13
years of age or younger is considered to be aggravated sexual
assault, a felony of the first degree. Thus, a 14 year old girl
who has sexual intercourse with her 13 year old boyfriend would
be committing a serious crime and could be sentenced as severely
as an adult who engages in a sexual assault upon an infant.

The ACLU does not believe that the legislature should be
criminalizing consensual sexual activity among teenagers. We
think that such a change could have adverse side effects. It is
unlikely that these changes will discourage teenagers from
engaging in sexual activities. Rather, teenagers will become
more reluctant to seek information from family planning clinics
or organizations providing safe-sex educational materials for
fear of being treated as criminals. This could lead to a further
increase in the incidence of teen pregnancy and HIV infected
teenagers. In order to avoid such adverse consequences, the ACLU
suggests that the existing Secticn 3122, which sets forth the
crime of statutory rape and grades it as a felony of the second
degree, be retained with appropriate changes in terminology.

First Amendment Considerations and Section 6312

The ACLU has previously suggested that this section centain
the full list of exceptions contained in the Ohic statue which
was interpreted by the Supreme Court in Osborne v. Ohio, 495 U.S.

103, 110 S.Ct. 1691 (1990). Those additional exceptions would be



for bona fide artistic, medical, religious or other proper
purposes. In order to fully guarantee First Amendment protection
for works of artistic, medical and religiocus merit, those
exceptions should be added to Section 6312(f).

We are particularly troubled that there is no requirement
that a defendarit who is charged under 6312(c) with the sale or
distribution of photographs, videcotapes and films know that the
photographs, videotapes or films depict a person younger than 18
in order to be found guilty under this section. Recently, the
Ninth Circuit Court of Appeals held that the section of the
federal Protection of Children Against Sexual Exploitation Act
that érohibits the distribution, receipt or shipping of child
pornography violated the First Amendment because it did not
require knowledge of the minority of at least one of the
performers as an element of the crime. United States of America

v. X-Citement Video, Inc., 982 F.2d 1285 (1992). As that court

stated:

Section 2252 potentially applies to all kinds of
recipients or distributors of videotapes and

magazines. To render them all prima facie criminals

if one of the performers in a portrayal of sexually
explicit conduct is underage, without the distributor's
or recipient's knowledge would be to create precisely
the chilling effect condemned by Smith. That we
cannoct do consistently with the First Amendment

as the Supreme Court has interpreted it.

982 F.2d at 1291. The First Amendment mandates that knowledge of
the age of the participant be a critical element of the crime

described in section 6312(c).



We are also troubled by subsection 6312(e) which bans a
defense of mistake of age. If the First Amendment requires that
an element of this crime be knowledge of the minority of the
person depicted, then it certainly cannot bar a defense as to
mistake of age.

To comply with the First Amendment, section 6312(c) should
both require guilty knowledge of the age of the performer and
permit a defense of reasonable belief that the depicted person is
18 years of age or older.

Expert witnesses in child abuse cases.

Section 5990 provides a trial court with the discretion to
permit expert testimony in a prosecution for offenses committed
against children. While we can envision cases where such
testimony might be of assistance to the prosecution or the
defense, the ACLU thinks that this legislature should act
carefully before sanctioning the use of such expert witnesses.

I have attached to my testimony a recent article from the
Philadelphia Inquirer. This article describes an ongoing child
sexual abuse trial in San Diego. This case is only one of a
number of recent controversial trials for child sexual abuse in
which significant questions have been raised about the role
played by therapists and expert witnesses.

This controversy over the involvement of child abuse experts
in criminal proceedings is not an isolated problem. Over the

last several months there have been quite a number of media



reports about possible witch hunts conducted under the guise of
child sexual abuse investigations. The qualifications and
conduct of the experts are coming under greater scrutiny. The
potential for destroying the lives of innocent adults is
considerable.

The ACLU considers the issue of expert witnesses in child
sexual abuse proceedings to be extremely serious. We are
concerned that there are insufficient protections in current law
to prevent the potential abusive uses of such expert witnesses.
The ACLU does not have specific recommendations to make at this
time other than to suggest that Section 5990 be removed from this
bill and that an appropriate committee or subcommittee of this
legislature be empowered to conduct hearings and round table
discussions on the use of expert witnesses in child sexual abuse
cases. That process could provide a full examination of the
benefits and dangers of expert witnesses and procedural problems
related to such cases, without unnecessarily delaying a
consideration of the other portions of HB 160.

Conclusion

The ACLU commends Representative Ritter, Chairman
caltagirone and the other members of the House Judiciary
Committee for their efforts at modernizing, simplifying and
rationalizing the law in Pennsylvania with regards to sex crimes.
We urge you to consider the concerns we have highlighted in our
testimony so that HB 160 will not result in the diminishing of

the civil liberties of any Pennsylvanian.
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Accused Calif. child molester
called victim of imaginations

AKIKI frem A1
le copy, 2 toy [rolrock ladder and a
Tubber curling lron?

#nd how dld Akiki mennge to leavo
10 physical evidenco of erimes thal
are gald w lncluda human and ani-
mal sncrifices in a church cless-
Toam? P

“1 \bink the whele thing is mass
hysterin involving child abuse in
s country,” 3aid Rose Marie Roys-
Ter, o Son Nlego buslpesswoman and
4 leador of 1he Akiki Support Group,
which bas staged slx rallles since
March. “Whal thay've dono 10 these
children ovor Lhe past Jour yours is
the real child abuse — abuse by
theraplstas,”

Lyen as the prosccutlon resled lts
case hera reeontly, & growing num.
bor of Akiki sopporicrs Inalst that
tha dalendant’s vhly *crime” 13 hav-
Ing a kew 1Q aid o grotesquo, even
Irlgiioning sgpoarance. !

Horn with a raro gouoilc disnrder
called Nunnon's syndrome, Akikl bas

drouping cyolids, & conenve chesl, a

clublooted galt and thick, wonliy
helr, 1lo plso reffers hydrocephalus,

*“Did you beliove an clephant ond &
girafte wore In the classtoom?” she
was asked.

“Well,” Thayer sald, *| wos sittlng
tliere wondering how Lhal could be
-possiblo, .., I occurred Lo me thal il

. might hiove bean samething thal was
mado 1o look real.”

Akikl'z supporicrs say that such
exchonged support Coyne's conlen-
tion 1hat “thig cosc Is an example of
perents and therapisis ron riol on
little kids." 2

“The whole tilng iz ridiculous,”
#n¥s Faul Clingerman, who worked
closely with Akikl ot tho Naval Sup-
Ty Conler In San Diego for 10 years
befora his [tlend's arrest.

Al Lhe eontor, co-workers' children
wha vhlled tho dula-processing oF
Tlea whorn Akikl worked "waould jin-
medlately glom onlo alo," Clingor-
man says, "o would shuw them how
10 use the barceds gun oF put lie
waork bn bina. le loved 1he eldldren,
ond thay loved him."

Aller Akiki's arrcsl, employces
questioned thelr childran about pos-
siblo abuse or “improper touching,”

n:‘ rn\?‘: o i ll;ra{.r:]. i Cll’lnaermnn says, “They
glving lim an on ali sald, 'No, Mommy. |
hoad. ** Thecasehas 50 L5
“These oro the kind  added to the Children of  Falth
of 1hingd that con scare Chapol bad much 1he
fitte klds,” saya alior- dohate over same responss  when
wiva reprosenten wne. - child witnesses  flrs. asked about o
WO Tepresen ucl ax a baby
ently h’: the case, 'l[t'a and the role silter, according to tes-
like Ta Kill a Mecking- Ia ed by tlnony.
bird, Whon sumcthing play 5 No one accused Akik]
2ad igppuncd, i yas ok adults in their o sbuso’ during the
ways oy, - year ho worked ot the
Porghiss and prosccu- te5t'm°“y' church, from Aprll 1983

tors refect thal notlon
*Jusl because this man has o handi
cap, you want lo make 1t OK for hlm
1o commil these kinds of erimosy”
one molher bsked. “My child was
severoly affectod,™

Regardless of the outcome, 1he
cose hos added 1o the growing nn-
lional débate over the reliabillly of
child wltnesses and tie role ployed

by adulls 1o eliciling Lhoir inaik

mony. 7

Mary Avery, the chief prosocmior
in the caso, has declinod ‘lo give
interviows whils (he 1rial Is In prog.
toss, Bul she said last weak 1hat she
stood by hor epening statemoni, in
which sho Jescribed Lhe  Faith
Chepel saga as “s classic cose in
which children have beon

lo April 1989, when he
.wos ssked 1o give up his volunleer
Job ofter parents complained he wos
an “inapproprinte teacher* for their
young chlldron because of his ap-
poarance, ,

‘The [irst allegalion surfaced sew.
crol monihs Intor when & lide girl
told her mother that Aklki had ex-
poscd himsell Lo her.

As word spread of passible abuse,
parcnts dalked amobg (homscives

- ond questioned their children, Moct-

ings were held, apd children were
4en! 1o theraplsts, soma of whom
speclalized In the controversial {lold
of rituel child abuse.

Ininlaily, most childron denled he
ing molested, But afier wenks of ther-

y
traumatlzed by physical, smollonal
and sexunl abuse .o

Tiven 3o, lbo prosccution cleatly
hos suffercd solbacks.

ifourtaen of the original 52 county
agoinsl Aklki hove been dlsmissed
for lack of evidence.

The mother of one child Aklki is
oecusod of fondling testiflod that hep
son lok] her; "Mr. Dale dldn't do
anything. I should be the one wio I
in jall, [ 1led. {Tho boy laler to-
peated his allegations and sall he
was canfused.)

Anoller cliild, the son ol a chutch
official, woa dropped from 1he esxsa
eftar his father developed misglv-
fngs aboul the “unrestrained sensn.
tlonalism and parapola” being [os-
tered by invesligators with a
*'predisposition toward [{ndlngf ritu.
alistic abuse.” The man i3 now ex.
pecied 1o testlfy for ke dofense.

And the tesimony of somo chil-

dron hes been o bizarre &s lo spem
ineradible,
One chlld W his theroplst that he

hod been hung by his foel from a

chandeilor, 3
Anothor child reported being kid.
napped and driven 1o a "fake mu-
scum” with Slyrofeam Joors, where
chilidren were shown a 1hroe-foot
geld ostrich cgg and glven. drugged
candy. Tho boy, who atlended Akiki's
preschool class just gnco, also sald
Akikl hal donned an slligator cos-
tume, ceoked monkeys and made Lthe
children drink “gorilla julce,”

1t “tasted Uke yuck, but ‘smelled

ke gorlilas” the boy snid,

The mosl bizarro teslimony fn-
vilved allegotlons that AkIK had
brought an elephant and a glraile
inle the classroom, stabbed tham
with a “crocedilc knife,* ood hed
drank their blood from a cup,

Tho boy who fold the story de-
serlbed the animole at difforent
limos &8 “real” and “mol real.” Llig
thoraplst saw no reason (o dlspute
tho account in oithor caso, |

"Why wouid you 1eke fi-that I
would not bolieva him?™ the thora-
pist, Cymihln Thayer, testilied In re-
sponse to questlons Irom Akikl's pt-
nrney.

#py and p interrogation, they
began to tell storles thol grew in-
crenslagly mora lusld.

‘Typical was tho caso of o 5-yeor-old

Bul Coyne and fellow Jefeuse at-
torney Sue Clemmens cile recent ro-
search showing ol children § and
younger can bo led 1o give elaborale
occounts of gvesis thnl never hag-
pened, even ofier first deaying them,

Even 1o prosccution onee ex-
pressed doubts thal a case could evar
tra brought 1o irial becanse of prob-
lems with the childron’s storles,

Sally Penso, the originml ptosecutsr
assigned 1o the case, dezlined to fllp
charges agalnst Akiki end refuscd p
parent’s request lo inlervlew o child
for a 1hird time, aficr two previows

lons hod boou wnproductive, -

"1 believed that the informatlon
1he chlld was giving coutd hove been
cobtaminaled,” Penso has tostifled,
nilkng that tho hoy's parents bl
Been questioning hln evory night
Tor two weeks. = N

Aklkl's snpporiers any The cose
wanld never hove praceedod were il
nol Tor tha Intorventhon of Sen Dicge
buslnessiman Jnek Cieadall, n parks
mvner of Uhe San Dicgo Podres baye-
ball team and choirman of Foed-
maker Inc, ihe parenl company of
the dack-in-lbe-liox fast-food ehbin,

Two of Guadsll's grandehlldron
were complainanls against Akiki.
Gowlail’s wile, Mary, lios testified,
thet, in jate 1539, sho became frusw
trakd by the pace of tha dJistrict
eilorney’s invesligation.

At her roquesl, Jack Goodall ar-
ronged s moeling with San Dicgo
Distriet Atornoy #d Miller In which,
Lhe couplo expressed Lheir congerns,

Wilhin a weck, Avery, another at-
forney {a the office, bud reploced
Penso. e

In addition 1o bolng a senior proge-
cutor, Avery was a folinding. director
of tho Child Abuse Prevention Foun-

~datfon, a nonprofit group to which

e Goodalls had comiributed or
promised slmost a half-million de}
Jars in recent years, Jack Gooddll
was board chairman, and Miller was
an honorory boerd member, '

*Mloging a polential conlHet of in-
teresl, Akiki's allorneys umsuccess-
fully soughi loaal year 10 have Avery
temoved [rom the case.

A¥ the prosecutlon rested {is cose
last week, Akikl sat impassively be-
hind the defensc lable, as ho has
throughent 1he 1rial, occasionally
scribbling nules Lo his atlotreys. !

Lo Is expecied (o westily |n coming
wooks, and Coyne predicled he
would bos “hls owa best wliness.”,

lieforo his orrost, Akild worked ey
a I al the Neval

‘beor, wha inltlally tolkd 1 sz he
enjoyed - kindergarien becanse tho
bays and glrls got o “do fun sufl.”
Asked repeatedly If thero wers
“problems with touching,” 1he hoy
sald no, adding thal bo liked “Mr.
Dale,” as the children knew Akiki,
Two monlths laler, the boy sald thal
AKikl, hla wilo, Sharow, and g 1ird
tenehor had all fouchcd hils “private
peris He sald that Akikl had urlnat.
¢d on one child and that Sharon
Aklkl had siripped naked, defecated
in the middle of the Noor and Oung
her clothes around the room. Nef-
thar Akfkl's wife nor Lha 1hird
teacher bas been charged In ihe
Avery sald tho childron laltally
denfed abuse becouse ARIK] had Ler-
rifled 1hem into silence. "Thesa chil-
(dren were sovercly Iraumatized,”
she seid, '

Supply Centcr and, beforn 1hat, al-a
dovghnul shop 1hat hired most)
hoendieapped employees. 2

In an fnlerviow sioce his arres,
Akikl lold reporters (hm he once
became so depressed In [l that be
wenled o kill hiimsetl by torning ofT
the shunl 1hat droina excess luid
from hiz brain. i

Bt [rlends convinccd him that
sulelde would only cowfirm his guilt.
S0, instcad, he took and possed o
sodium brevilol — or “truth serum”
- lest.

“L wasn supposed tc llve six
mouibs when [ was born,” he said,
"I've overeome all these obstocles tn
my lile, ond now Lhis Lils me. ..

“I'll do auything 1hey want me 1o
do lo.prove I'm lnnecent 1 loved
avery one of those kids, 1 wouldn't
harm & hair on lheir Lends”



