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CHAIRMAN DERMODY: I would 1like to call
to order this Subcommittee on Courts Hearings on
Judicial Reform.

Befere we get stated, I would like to
have the Members that are here who are present
please introduce themselves. Starting on my
right here.

REP. COHEN: Representative Mark Cohen.

REP. CLARK: Representative bDan Clark,
the Republican Chairman of the Subcommittee.

CHAIRMAN DERMODY: Frank Dermody from
Allegheny County.

REP. MADERINO: Kathy Manderino,
Philadelphia County.

CHAIRMAN DERMODY: I want to thank you
all for coming this morning. And before we
begin, I would also like to thank the Chairman
Tom Caltagirone, the Joint Chairman of the House
Judiciary Committee. He was very helpful to the
Subcommittee in arranging these hearings and has
been very supportive in getting these hearings
set up for the summer and what we will be doing
in the fall,

We are very happy to be here this

morning. It will be the first of several
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hearings on the subject of judicial reform in
Pennsylvania that the Subcommittee will be
conducting during the next few months.

During today's hearing, we will be
hearing from a number of distinguished observers
of our judicial system, who have consented to
share their considerable expertise with the
Subcommittee. On behalf of the Subcommittee
Members, I wish to thank Pennsylvania Common
Cause, the Pennsylvania League of Women Voters,
and Pennsylvanians for Modern Courts for
agreeing to appear before us.

This afternoon, we will be hearing from
two other important sources of knowledge about
the judicial system, namely the State Court
Administrator and the Senior Staff Attorney for
the National Center for State Courts.

There can be 1little doubt that the need
for judicial reform must be thoroughly evaluated
at this time. Over the past decade, numerous
proposals designed to bring about reform and
improvements to the judicial system have been
offered by a variety of sources. Some of these
proposals may be accomplished by legislative

action. Others may be achieved only through
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actions taken by the Supreme Court or through
Constitutional amendments. All of these are
under consideration.

In preparation for the Subcommittee's
efforts this summer and fall, we have examined
several studies of the judicial system conducted
during the past decade, such as the Pomeroy
Committee Report and the Beck Commission Report.
As & result, we have a list of some 30
recommendations which will be studied by Members
of the Subcommittee. That 1ist of court reform
proposals includes the following major
categories: Court Administration, The Role of
Advisory Bodies in Court Administration,
Financial Accountability, Supreme Court Practice
and Procedure and Judicial Selection and
Retention. 1In other words, we are not
approaching this effort in a vacuum, but are
making ourselves fully aware of all of the valid
and significant proposals for court reform that
have been offered in recent years. Furthermore,
we welcome and invite the new ideas and
proposals that, I am certain, will be offered by
the speakers today and at subsequent hearings.

We have also examined the various
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court reform bills that have been introduced in

‘both the House and Senate over the past two

legislative sessions. During the 1993-1994
session, at least 32 such bills were introduced
and at least 28 bills were introduced during the
1991-1992 gession. For the most part, these
proposed bills fall into the same categories
that I cited earlier.

One additional major source of
information will be available to the
Subcommittee will be relevant court practices
and methods in other states, which we might wish
to emulate in Pennsylvania. These sources
include the National Center for State Courts,
which is on our agenda today, as well as the
American Judicature Society and the American Bar
Association, among others.

I wish to emphasize that this effort by
the Subcommittee on Courts will result in more
than a report and yet another set of
recommendations for future consideration. It is
my intent as Chairman of the Subcommittee that
the end result will be the introduction of
legislation in order to provide the types of

improvement that can be accomplished through
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8
legislation. I know that I speak for the other
Subcommittee Members when I say that our intent
ie to fashion & more efficient and accountable
court system -- one that is better able to
administer justice to the citizens of this
Commonwealth.

Representative Clark, do you have any
opening comments?

REP. CLARK: Thank you, Chairman
Dermody.

Many of us in the state legislature
have been concerned for a number of years about
the geographic representation by our appellate
courts. That geographic representation question
or problem is also raised in a grand jury report
which was issued as a result of the
investigation of Justice Rolf Larsen. 8o I
think that many of the members are affixed to an
idea that all parts, in all regions and all
areas of the Commonwealth of Pennsylvania,
should be represented on our appellate courts.
The question is8: how do we select those
members, whether we do regional merit selection
or whether we do regional election?

And 1f we do decide on a regional
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9
election basis, then, of course, we need to look
at and implement some reforms on how those
elections are conducted, how candidates can
raise money for those elections and how to
conduct themselves during the process which they
must go through in order to receive the number
of votes necessary to win an elaction.

So we need to 1look at the hard truths
of running for election, what you need to do to
get elected, and we need to reform that system
if we are going to elect judges on a regional
basis. And if there are too many pitfalls in
that, then we need to also consider mertt
selection by regions. So I am glad that --— and
that was recently on the board, so to speak, or
on the agenda, for the House to consider, but
didn't get to before the summer receaess.

So 1 thank Representative Dermody for
putting that on the agenda this morning because
of its timeliness and, hopefully, there will
still be some time, maybe when we come back in
September and October, to consider those issues
and to find out the correct path and get a
consensus on where we want to go.

Thank vyou.
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CHAIRMAN DERMODY: The first witness
this morning is Susan Mitchell from Pennsylvania
Common Cause.

Migss Mitchell.

MS. MITCHELL: Chairman Dermody,
Chairman Clark and distinguished Members of the
House Subcommittee on the Courts, I thank you
for this opportunity to share some of the views
of Common Cause/Pennsylvania on the need to
reform this state's judicial system. My name is
Susan Mitchell. With me is Barry Kauffman, our
Executive Director. 1I serve as the Chair of the
Judicial Reform Project Team for Common Cause/
Pennsylvania, a public interest advocacy
organization representing 13,000 Pennsylvanians
that for 20 years, as of yesterday, has been
active in promoting openness, accountability and
responsiveness in governmental institutions.

Few i1ssues have captured our
organization's interest as much as improving the
courts of Pennsylvania. ©On previous occasions

we have testified before various bodies on
court-related issues. And, certainly, there are

several avenues to pursue in making the

judiciary more effective and more responsive to
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the demands of democracy. To gain a clear
understanding of what lies at the heart of our
current judicial crisis, we can reflect on the
warning of Lyman Patterson who stated in The

Profession of Law: *“The fundamental problem is

this: a judge exercises more power with less
accountabiliity than any other official in our
society. A recognition of the judge's lack of
accountability does not constitute an indictment
of either judges or the legal system, but it
does mean that effective and competent judges
are essential to the administration of justice
in our society.®

And by the way, that particular idea
was also reflected by Warren Hatch yesterday in
an interview with the National Public Radio
System on the confirmation hearings.

Common Cause has supported a dual
approach to judicial reform in Pennsylvania -—-
preventative and corrective. Earlier in this
session, the corrective aspect was addressed
when the Pennsylvania General Assembly approved,
and the voters ratified, a constitutional
amendment which was designed to discipline

errant judges. But, we still have a seriously



reception
Rectangle


10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12
flawed method for selecting judges. It seems we
have gotten the cart before the horse. A system
that helps us to select the best individuals to
serve as judges obviously would diminish the
need for discipline and removal.

Therefore, the most essential and most
significant improvement which can be enacteed is
the proposal to replace an elected appellate
judiciary with one whose members are appointed
on the basis of merit.

The arguments supporting merit
selection are compelling. It is the only system
that seeks candidates solely on the qualities
for being an ideal judge -—- intelligence,
experience, integrity, effectiveness, and
temperament. It also is probably the best
system for broadening representation on the
court. An effort to achieve diversity
recognizes that, while formal education in the
law may not vary much from schocl to scheol, the
living experiences by which that learning is
filtered and reflected may vary greatly.

Merit selection supports the mission of
the judiciary and enhances its credibility,

because weighing appeals calls for great depth
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of understanding, and great skill in reasoning
and dgbate. When properly constructed, it
should assure the highest standards of ethics -—-
a court which is shielded from the influence of
money, power, and political cronyism.

There seems to be only one compelling
argument against merit selection. Some
obsaervers and legislators insist that an elected
judiciary empowers the people. That sounds
reasonable. That sounds sincere. You can
almost smell the apple pie and hear the brass
band in the background.

Elections are appropriate for selecting
legislators and executives whose jobs are to
mold and execute public policy. Through debate,
compromise and salesmanship, they balance the
needs of a diverse and ever-shifting public.

But the combat skills necessary to survive
elective politics do not translate well to
attracting and promoting the best judges. Thelir
role requires them to be reflective and
analytical, capable of making decisions based on
constitutionality and on fairness, and not on
popular opinion. The nature of their role in

the democratic process requires that they be
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somewhat removed from the public's passions of
the moment. The obvious example comes from the
civil rights movement. If federal judges would
have had to face the electorate in the South
during the 1950s and 1960s, would they have had
the courage to do what was right?

A further problem is that voters only
have choices among a very narrow field of
candidates. These candidates are most often
chosen and nurtured by political organizations.
Their preferred qualities most often include
party loyalty, a track record of being a "team
player®*, and those imprecise attributes which
make a person capable of winning an election.
They are groomed by spin doctors and ad
agencies, and funded by sources which should
make any reasonable person squeamish.
Democratic elections generally produce the best
form of representative government, but election
of judges, obviocusly, 1s not designed to advance
the people with the best judicial

qualifications. {

Imagine an exit poll during a judicial
election. *Excuse me sir. Would yvou tell us

what influenced your choices in this election?”
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*Caertainly. I voted for Catherine
Grace. She recently published an excellent
articie on Trends in Bnvironmental Law. Also,
she's quite a Constitutional Scholar -- it's
clear her perspaectives on Article 1 Section 28
could create a dynamic shift in civil rights
cases...."

Of course, I'm kidding about that
scenario. Our pollster would get this, instead:
‘I voted for the guy on the top of the list -- I
think his name starts with L. I'm fairly sure
he's the one with the TV ads where he's driving
a tractor. He says he's tough on crime. That's
good enough for me."*

That candidate -- now Judge
What's~his-name/starts-with-L-I-think -- was
chosen because 0of his love of justice, or his
hard work in becoming a knowledgeable,
compassionate jurist. He had the top ballot
position. His fundraisers and media consultants
found and funded the right hooks, and gave him
name recognition. Lets not forget the 1987
Philadelphia judicial elections in which three
judges, who had been suspended for many months

for allegedly accepting inapprorpirate gifts in
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the Roofers Union scandal, were reelected. They
apparently were reelected because their names
sounded familiar -- never mind that it was
because of the notoriety they achieved through
scandal.

Furthermore, the public appears to be
quite uneasy with, or at least uninterested in,
electing judges. 1In the 1993 general elections,
a hotly contested, high profile, race for the
state Supreme Court, only 35 percent of
Pennsylvania's registered voters participated.
Compared with the 83 percent turnout in the 1992
elections in which the President and all state
representatives were chosen, it appears that
voters do not feel prepared to fulfill their
role in judicial selection.

Obviously, we cannot and will not
accept a judiciary based on form rather than
substance. Respect for governance, and respect
for the law, falls when citizens 1ose their
confidence in those who create, enforce and
interpret the law.

There is some debate over what
components and what approaches would provide the

best system of merit selection. Some of our
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perspectives are as follows:

1. The nominating process should be as
open as possible., If we are, indeed, anxious to
include "citizen empowerment® in judicial
selection, we must include knowledgeable
laypersons on the selection panel, and we must
require demographic balance on the nominations
commission. The commission structure must
overcome the power of politics. Our hope, under
any system, is that there is assurance that
appellate Judgeships are not, in any way,
patronage positions.

2. The nominating panel's criteria for
choosing judicial nominees should be well
established and well known to the public. The
criteria should include demographic balance as
one significant factor in selection.

3. A reasonable period of public
comment on nominees before confirmation is
appropriate. An open process should also
include frequent reports to the public on
nominees and their qualifications, the status of
vacancies and pending vacanclies, and the general
deliberations of the commision.

4, Confirmation by a simple majority
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of the Senate is preferable to a supermajority
requirement. We believe that the appropriate
time to screen out any candidate whose
credentials are less than superb, is during the
nominating commission's review process,

5. There must be realistic, built-in
safety valves to prevent prolonged vacancies on
the bench in cases where the Governor and the
Senate are at odds over a particular nominee or
group of nominees.

Merit selection in other states has
given us ample evidence that this is an
appropriate and effective reform. Common Cause,
therefore, has asked the Governor to call the
General Assembly back for a special session this
month to deal with this long overdue
constitutional amendment.

We recognize, of course, that even with
strong arguments favoring merit selection, and
public frustration with the current court, there
is no assurance that this measure will pass in
the immediate future. For this reason, we would
like to briefly comment on other reform
proposals.

Please understand, it is the position



reception
Rectangle


10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

19

of Common Cause that other reforms are not
substitutes for Merit Selection, but are
complimentary to that change. Merit Selection
remains the ultimate goal.

Common Cauge has long supported
campaign finance reforms, such as those now
before the House in HB-2873. By restricting the
amount of money individuale and PACs can give to
Judicial candidates, by limiting the amount of
money a judicial candidate can spend on a
campaign, and by providing partial public
financing to encourage a broader field of
candidtaes, we can enhance the fairness and
quality of judicial elections. Furthermore,
public financing of judicial campaigns would
remove at least some of the uneasiness and
suspicion the blight the current system -- a
system which sees lawyers and their high-powered
clients making large contributions to judges'
political campaigns, and then showing up in the
courtrooms of those same judges. Very public
disclosure of private campaign funding sources
might greatly increase the public’'s confidence
in blind justice.

This particular reform can be more



reception
Rectangle


10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

20
easily accomplished, because it requires only
the modification of the state Election Code. It
is an essential action to take while merit
selection is still pending.

Administrative improvements within the
court system has also been a topic of recent
commentary, particularly in light of
recommendations by the Grand Jury convened to
hear the issues involving Justice Larsen.
Reform efforts ought to include ongoing
discussions of court administration by experts
convened to discuss and recommend reform within
a context of wide participation and public
review. A good starting point would be for the
Subcommittee to conduct a thorough analysis of
various studies which have already been
commissioned -- the Beck Commission Report, the
Pomeroy Commission Report, the Senate's "The
Image of Justice® Report, the Committee of 70
Report, and the Larsen Grand Jury Report ——
especially since they often reach similar

conclusions,

vYyour draft report on court reform
proposals, for example, is an excellent

beginning. Common Cause/Pennsylvania supports
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many of its recommendations.

There is a concern over a lack of
documentation and written procedures for some
critical Supreme Court activities. It is our
understanding that some changes in this area are
already underway ~- particularly with regard to
the system for determining which appeals to
hear, for allocatur petitions, and the potential
for abuses that can come with large unvouchered
expense accounts. We strongly urge that the
Larsen Grand Jury recommendations be given
serious cénsideration. and we hope that momentum
is not lost before the task is completed.

Common Cause/PA urges this panel to
move forward as boldly as possible on the issues
of Judicial Reform. Our strongest
recommendation is that the state legislature act
decisively on merit selection, and present a
carefully-crafted proposal to the voters in
1995. The legislature also should take decisive
action on campaign finance reforms which will
improve judicial elections until we achieve a
responsible system for merit selection.
Improvements in the courts' administrative

processes and accounting activities would
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increase the effectiveness of the courts as well
as improve public perceptions of the judicial
branch's integrity.

The quality of justice is greatly
influenced by the quality of Justices. We have
recently witnessed some painful,
faith-destroying disclosures about our courts.
We have had absolute, irrefutable proof that our
current system does not inspire confidence. We
have evidence beyond a reasonable doubt that
major reforms are long overdue.

This is a time for legislative courage,
for legislative responsibility, for taking a
stand in support of the best interests of the
public. We hope that efforts toward real
Judicial reform willi move ahead with swiftness
and sincerity.

Thank you.

CHAIRMAN DERMODY: Thank you. Just a
few questions.

Representative Manderino.

REP. MANDERINO: Thank you.

Miss Mitchell, the Common Cause
Judicial Reform Committee, who is on the

committee, what 1s the makeup of your
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membership?

MS. MICHIGAN: Primarily, our
membership actively is based, about half of them
are members of the State Government Board.

There are attorneys, as well as laypeople.

There are people whose primary concern is in the
best interests of justice, whether it comes from
the perspective of a trial attorney or a perscn
who just simply read enough newspaper reports to
realize that something needs to be done.

REP. MANDERINO: 1I mean, is it a large
committee, is it a working committee?

MS. MITCHELL: No.

REP. MANDERINO: I don't know how the
Common Cause is structured.

MS. MITCHELL: There are seven active
members on the committee now. Generally, we
meet in conjunction with the Board, we have
frequent telephone calls. Often, there is an
issue that requires response. Letters are made
and we work with the executive committee on
forming position papers.

REP. MANDERINO: And then how does a
position such as the Common Cause supports merit

selection or any of these other reforms, how
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does that conclusion get arrived at by your
organization?

MS, MITCHELL: Sometimes it is a
reactive to a piece of legislation opinion.

REP. MANDERINO: I mean, is it like a
board of directors, is 1t a survey of all the
members of Common Cause? That's more what I am
asking.

MS. MITCHELL: Yes, 1t is a
recommendation committee to the State Governing
Board. The State Governing Board takes the
position, the project teams make recommendations
to the Board, and the Board votes.

REP. MANDERION: One of your comments,
when you were discussing the values of merit
selection, is that you said it shields judges
from various, what I guess I could call,
downfalls. But one of the terms that you used
is, 1t shields them from political cronyism,
which I think 1is your way of saying, if I can
paraphrase, from political influence, is that a
correct

MS. MITCHELL: VYes, that would be fair.

REP. MANDERINO: And then my question

is, many of the critics of a selection process
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say that that is a naive point of view and that
you are naive to be thinking that there won't be
politics involved in a selection process. And I
guess I want to throw that out to you and ask
you to respond. I am sure you have heard that
argument before.

MS. MITCHELL: Yes. And, frankly, we
are in Pennsylvania, the land of politics. It
is hard to keep politics out of anything, from
the selection of school board members, whatever.

But our feeling is that the committee
has a very serious responsibjility in getting a
nominations commission that is as far removed
from politics as usual, as possible. And
reading different drafts of the bill, the
Governor likes one person and the court
nominates one person and whatever. Most of
those drafts come close to finding a way to get
ordinary citizens who don't have a vested
interest in a particular party, a particular
political theory. It can't be done absolutely,
but we certainly would 1like to see some system
for removing politicse, the process, as much as
possible. Certainly, it would be less political

than it is now.
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MR. KAUFFMAN: May 1 just add
something. One thing our board has struggled
with, even since before the Beck Commission, in
dealing with merit selection, 1s, who picks the
pickers? And, what is the composition of the
commission?

Even all the drafts which we have
currently supported, we 8till struggle with that
problem and still aren't completely comfortable
with the various commission compositions.

We think this Committee certainly ought
to l1look at some other states which have
commissions. Some of them have a mandatory
requirement, by law achools being in some of
their commissions and things of that nature.

So I would strongly encourage you to
look at how other commissions are constructed in
other states and see if there are any creative
ways to broaden the membership beyond the
traditional caucus leaders picking various
members out of the commission.

REP. MANDERINO: And my last question
goes to another comment you made about voters
not feeling fully prepared to fulfill their role

in judicial selection elections and you used an
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example of the voter turnout, etc.

MS. MITCHELL: Yaeas.

REP. MANDERINO: I have my own theories
as to why I think that's true. And I do think
that's true. But I am interested in hearing
your theories of why you think that is frue.

And how do you respond to critics who say, well,
then, the solution is not to change the process
from an elective one to a selective one, but
rather to allow judges to talk about issues or
allow judges to talk more about things so that
people can know more information about them.

MS. MITCHELL: I think most of the
anecdotal evidence -- you know, there are
certainly a lot of people who go to the polls to
vote for a particular candidate for Senate, for
President, for Governor. I don't think I have
ever met someone saying I am going to go to the
polls because I think this person should win a
judgeship.

In terms of the rest of your question,
I am not sure. I really am not. It just seems
to me that when you put a judge on the spot --
Well, frankly, we do have information about

judges® positions, at least on specific issues.
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You know, the National Rifle Association and the
National Right to Life Committee, whatever.

Often, special interest groups will
give candidates' positions on specific issues,
but that leads to one-issue voters and I am not
sure that that is at all in the best interests
of justice. I think that many of the issues of
the judiciary are so esoteric, I am not sure
that the entire electorate would be interested
and willing to listen to long-involved
explanations. Although, the recent hearings on
Judge Byer, I persconally find very interesting

and I think some people do, but, perhaps, most

don't.

REP. MANDERINO: Thank you, Mr.
Chairman.

CHAIRMAN DERMODY: Representative Jim
Clark.

REP. CLARK: Your perspective back here
on page five, you talk about: number two, a
criteria which should include demographic
bounds.

My question is, your proposals for
merit selection, would they guarantee a

geographic bounds on the court and would rural
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Pennsylvanians, with the largest rural
population of any state in the nation, be able
to participate in your appellate court system?

MS. MITCHELL: 1 hesitate to use the
word guarantee, because certainly if there is
great inequity in credentials, geography can't
be the deciding factor.

Personally, as a person who spent 20
vears living on a farm five miles outside of the
borough of Clarion, Pennsylvania, I think rural
Pennsylvania needs 1its interests. But judges
are not chosen to represent a geographical
population. They are chosen to represent the
best interests of the nation and the best
interests of the Constitution. On the other
hand, when certain documents need to be filed in
person, people from Brie or Williamsport or
Scranton are at a disadvantage.

REP. CLARK: My understanding is the
judges do not represent the regions from where
they come. The purpose of that is to bring
their environment, their upbringing, their
values, those items and those basics to the
Supreme Court as a way to interject those in

decision making.
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MS. MITCHELL: Certainly.

REP, CLARK: They don't represent. You
know, that's one of the myths. Well, they will
represent to their district and then that has
never been a question of people who are
interested in having geographic bounds. I think
that we all have to maybe admit or examine that
people are reared different, depending on where
they are from. You appreciate that from your
upbringing.

S0 when people counter that with
saying, well, they don't représent, we don't
want people to represent various regions. And
that is true. However, we do want the
upbringing, the rearing, and those environmental
factors to come in as a consideration, to be
brought forth on the bench for input into any
decisions. Does the Common Cause agree with
that?

MS. MITCHELL: Certainly. Or, our
position is that, diversity, in its broadest
sense, has to be looked at.

And you are right, a person's
background and experience doesn't make them

necessarily read the law differently, but the
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thinking process is different, based on their
backgound and experience. But we are talking
about diversity in its broadest sense to make
the court less like the people that come from
the same cookie cutter.

REP. CLARK: Okay. I am not going to
get a guarantee out of you, but I would like you
to take that back to the board and 1ook at the
guarantee and when you talk about diversity,
make that on a regional basis,

Thank you.

CHAIRMAN DERMODY: Representative
Cohen.

REP. COHEN: Thank you.

Does this Common Cause believe there
are any differences between democratic judges
and republican judges?

MS. MITCHELL: I don't think we have
ever taken a position on that.

REP. COHEN: Well, I am not asking if
you could formerly take a position. I guess, do
you personally believe that the person's party
affiliation to the judge has any bearing on how
he or she may vote?

MS. MITCHELL: Well, cross-filing of
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judges, there should be a belief that there is
not a difference.

Could 1 approach it from a different
aspect?

A person who is enthusiastically
democratic, enthusiastically republican, may
hold a set of beliefs or come from a frame of
reference which is different than members of the
other party.

REP. COHEN: You do think that when
William Cleckner (phonetic)} repleced George Bush
as President of the United States, that is going
to lead to any change in the direction of the
Judiciary, or that everything really remains the
same?

MS. MITCHELL: I haven't a clue.

REP. COHEN: You don't have any
knowledge of whether the judiciary changes in
democratic or republican administrations?

MS. MITCHELL: Well, I recall, when
Justice Blackman was first put on the bench,
again, here 1s strict constructionist and we
predict that he will be just 1like that and he
was not. 8o, certainly, a president who is

selecting a person for a political appointment,
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on a federal banch, assumes that he is getting a
particular frame of reference and a particular
future, but there is not a guarantee with that.

REP. COHEN: Have you ever heard of Sol
Wachtler?

MS. MITCHELL: No.

REP. COHEN: 1If I identify him as the
former Chief Justice of the New York Court of
Appeals, would that bring back Knowledge of who
he is?

MS. MITCHELL: 1Is he the one that left
the court under shame because of involvement
with stalking a woman?

REP. COHEN: 1 am sorry, with

M&. MITCHELL: Involvement with
stalking a woman, is that ...

REP. COHEN: Yes.

MS. MITCHELL: Yes. My recollection,
he was one of the last elected judges.

REP. COHEN: He was also picked by a
merit selection panel to serve as Chief Justice
of the Court of Appeals. In New York, he was
widely viewed as one of the outstanding jJustices
in the 1legal profession. There is an excellent

article, Vanity Fair, demonstrating his numerous
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speaking engagements before judges all over the
United States at the time he was stalking his
victim.

How he could be cited, is it either an
example of merit selection, that is how he got
the Chief Justiceship, or is it an example of
election basis, depending on one's preferences?

But certainly the merit selection panel
in New York in 1985 that recommended him made a
mistake. How do we stop merit selection panels
from making mistakes?

MS. MITCHELL: I wish I had that
answer. I wish I could find ways to keep any
people in the position of responsibility from
making honest human errors.

You know, in that particular case, the
voters made a mistake by selecting him in the
first place. The merit selection panel,
perhaps, made a mistake by looking at his
judicial qualifications and not for his personal
life. And there is a great difference there. 1

don't know if it 1s possible, constitutionally,

to have a system where you investigate a person
so thoroughly and so seriously that no one could

pass muster.
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REP. COHEN: You just said that other
states are happy with merit selection and they
are satisfied with it. What information do you
have to that effect?

MS. MITCHELL: There was a Committee 70
Report.

MR. KAUFFMAN: The American Judicature
Soclety has done extensive studies in that. Aand
it i1s my recollection, in one of the most recent
studies noted, that no state which has
transferred from elections to merit selection in
the past century has ever reverted to elections
again.

REP. COHEN: Would that be an example
of the power of legal profession?

MR. KAUFFMAN: I am sure that may have
played a role in it, but I can't say what all
the reasons are. I can't answer that question.
It would be good to contact the American
Judicature Society and see if they have a basis
for that,.

REP. COHEN: And, finally, to what
degree does merit selection differ, as you see
it, from the federal system? Is it basically

the same as the federal system?
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Senator Bortner, who i8 in the House,
said flatly in the House debate: merit selection
is precisely the system that the federal
government has used for the past 200 vears. Do
you agree with that?

MS. MITCHELL: No, I disagree very
strongly with that. It is an appointed system
that is based heavily on politics rather than
the qualities of the candidate. Certainly, no
president would be seriously considering someone
who is absolutely unfit for the bench. But what
we are looking for is a panel, as I say, are
outside the political process, who will choose
judges on the basis of their merit and not on
anything that is massive political favoritism.

REP. COHEN: Thank you very much.

CHAIRMAN DERMODY: Representative Carn.

REP. CARN: Thank you, Mr. Chairman.

I am very interested in finding out how
Common Cause feels about the voters themselves.
Are you saying that you don't think that voters
are smart enough to select good judges?

MS. MITCHELL: I think it hes nothing
to do with intelligence.

REP. CARN: What is 1it?
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MS. MITCHELL: I think the primary
thing is that the average voter doesn't have
access to adequate information to make an
informed decision.

REP. CARN: 1Is the issue, access to the
information so that they can make wise
decisions?

MR. MITCHELL: Access to more
information would be an improvement, but I don't
think it would be necessarily the best and most
important. Certainly, there i1s some information
available that the League of Women Voters has
information in the local newspapers, the Bar
Association rates candidates and often that is
published in a local paper. But I think that
these issues that are decided by —— anything,
appellate judge, are probably beyond most
people's interests.

REP. CARN: S0 why do you think most
Americans don't do it in the first place? Does
Common Cause have a view of that? Because I am
jJust l1looking at the purpose of your
organization: looking for open and accountable
and responsive government. It seems to me that

yvou are discounting the ability of the voter. 1
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am just trying to get a feel where Common Cause
is coming from.

MR. KAUFFMAN: Mr. Carn, 1if I could
Just kind of briefly?

I think Common Cause has infinite
wisdom, and faith and wisdom in the electorate,
that's why we are one of the public, and
state's, lead organization in advocating an
issue of a referendum for the public.

However, as I think as we stated in our
testimony, the very nature of the role of the
Judiciary is so different from that of the
lagisliative and executive branch that it
requires a different methodology for selection.
We would never -—- I can't ever imagine any
circumstances under which Common Cause would
ever advocate merit selection for legislators or
for the exaecutive branch. That is a wholly
appropriate role there. But it either needs to
be distanced between the passions of the moment
of the judiciary.

The nature and the role of the
judiciary is so different from legislators, the
types of skills needed, that voters just

basically seem to be disinterested. As you
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noted there is a lack of information and to a
large degree, that lack of information may be
appropriate because judges may have to rule on
the very specific issues and there may be
nuances of those issues which those may feel
they were lied to about. 8So I don't think a
judge can ever be held to a particular position
because every issue that comes before the court
is going to have its own nuances.

REP. CARN: Thank you, Mr. Chairman.

CHAIRMAN DERMODY: Any questions?

REP. MANDERINO: 1 want to follow up on
Andy's question and ask yvou for your response,
Barry or Susan.

My view of, or how I find it easiest to
articulate the difference betwaen a political
legislative body and a judicial body, is, that
I, as a legislator and the way the legislative
branch of government is designed, my role is to
be directly accountable and responsive to the
voters and to the political winds, I guess if
you would call it that way.

The way in my view the judicial branch
of our government is structured, thelr

constituency, if I could call it that way, is
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much different. Thelr constituency, in my view,
is the laws, as passed by the legislative body
which are supposedly expressing the will of the
people. But their constituency is to interpret
and apply the law to the facts of the particular
case in front of them. So their constituency is
the law and the facts. And I guess I would ask
you to comment on my view, or philosophy, and
whether or not that is what you see as the
distinction. Or, if that's not what you see as
the distinction, how you would articulate it?

MR. KAUFFMAN: I think you just have
succinctly and very elloquently stated what we
Just tried to state between the two of us. 1
think you are right on target there.

MS. MITCHELL: Obviously, the judge is
more of a technician than a politician. And it
is like you couldn't -— it is like voting for a
surgeon. You know, vou only find the best
person, with the best qualifications, and
choosing them from a 1ist is not necessarily the

best way to do 1it.

REP. CARN: 1Is that merit selection,
choosing them from listsg?

MS. MITCHELL: I consider it more like
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a job interview: bring me your references, give
me your resume, tell me what you know.

REP. CARN: And who is making those
decisions? And what are the politics of those
persons? Because everybody in life has
political actions and reactions, you see. So,
again, even if you promote this non-political
entity, which I think is impossible, personally,
but even if one existed, those individuals are
political in themselves.

MS. MITCHELL: Yes, but we would hope
certainly much less political than the current
system.

REP. CARN: Let's hope.

Again, I am asking the question because
you are promoting something that I don't see as
fair to the masses of people. I am just trying
to understand how you get past hoping.

MR. KAUFFMAN: You put your finger on
part of the problem with merit selection. Merit
saglection is not a perfect system unto itself.

As I said, the one thing Common Cause
has struggled with in advocating this —-- Let me
go back to a more historical perspective in

Common Cause.
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Back in the late '70s and early ‘'80s,
because we did not think that merit selection
ever had a chance of passing this legislature,
we advocated and devised a system called merit
election, sort of a commission and a no bad
choices for the electorate.

Now, after a further review of that in
the last five or six years, we doubt that kind
of system 1s even constitutional. We are trying
to find the marriage of the best. Find people
that could evaluate candidates on their merit
and then allow election. I doubt that kind of
system would be constitutional. But we share
your concerns about the formulation of a
commission and it is something we continue to
struggle with in making recommendations of how,
who picks the pickers, what is the best way to
form that commission.

CHAIRMAN DERMODY: Thank you very much.

MS. MITCHELL: Thank you.

CHAIRMAN DERMODY: The next witness
this morning is Wincy Peirce from the League of
Women Voters.

Miss Peirce.

MS. PEIRCE: Thank you for inviting the
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League of Women voters of Pennsylvania to
participate in this hearing on court reform
proposals. I have here my formal name, Winifred
Peirce, and I speak on behalf of all our members
in local Leagues across the state. I would like
to comment briefly on some of the court reform
proposals listed for consideration.

And this is based on a draft of
proposals that was sent to me by Mr. Dermody's
office last week.

However, the main thrust of the
League's testimony will concern our support for
changing the way Pennsylvania's judges are
selected.

Regarding judicial administration, the
League's position statement on judiciary reads,
in part:

The Laague of Women voters supports a
unified court system...... and the Chief Justice
of the Supreme Court, supported by an adequately
staffed administrative office, should be
responeible for its administration.

We have no comment on the specific
proposals regarding administration of the

Supreme Court.
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Our support is suggested improvements
to administration of the lower courts, such as
the establishment of minimum standards for local
court systems, is based on the League's
historical concern for equal justice under the
law for all peoplse. For this reason, we also
support state funding of all courts in the
unified system. To quote from the Beck
Commission Report, page 120, "the quality of
justice a person receives should not depend on
residence. Yet in many Pennsylvania courts
services are dependent on the funds available to
those courts and are, therefore, neither equal
nor uniformly adequate.*

Obviocusly, the first step toward
implementation of state funding should be a
codification of exactly what is included in the
unified court system. Also, in regard to
administration of the lower courts and of
support agencies and staff, the League
recommends the following:

-~ Clearly defined areas of
responsibility assigned to the Administrative
Office of Pennsylvania Courts (AOPC), the

president judge and the court administrator.
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- There be increased administrative
support by the AOPC, including regular and
timely procedural audits and corrective action
where necessary; and

- Mandatory instruction by the
Commonwealth for court administrators.

Regarding financial accountability, the
League believes that Pennsylvania deserves a
Judiciary that abides by a code of ethics and is
accountable to the public for disclosure of
personal finances and conflicts of interest.
Based on that position, we have repeatedly
stated our support for financial disclosure
requirements for judges that are at least as
stringent as those for other government
employees.

The League cannot comment specifically
on suggestions regarding Supreme Court practice
and procedure, such as the allocatur process.
However, one of our basic concepts 1s that
government should be open and accountable to the
public; the citizens have a right to know about
the actions of all 1its branches. When the U.S.
Supreme Court is in session, in addition to

covering decisions that are made, the media
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report frequently on cases that have been
appealed to the court and on whether or not
those cases have been accepted for review. Our
own Supreme Court would do well to follow that
example by reporting frequently on appeals
proposed, pending, and accepted or rejected.
Recent events, including the report of a special
grand jury, have given the public an impression
of a state supreme court that operates in an
atmosphere of secrecy. Openness about the
court's activities could be very helpful in
restoring public trust in our highest court.

We come now to the final section,
Judicial Selection and Retention. I will
comment on some of the specific proposals, but
first must say that the League of Women Voters
continue to support the merit selection of
judges, as it has done since 1948. Merit
selection was proposed by both the Pomeroy and
Beck Commissions and, over the vears, has gained
the support not only of the League and other
public interest groups, but a long, long list of
individuals, organizations and companies that
have come to believe that judges should be

removed from partisan politicse. The testimony
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that follows paraphrases statements made to
other committees of the General Assembly, to
individual legislators of both houses, to the
Governor - and to the general public through the
media.

The League was founded almost 75 years
ago, after passage of the nineteenth amendment,
to educate newly-enfranchised women on the
issues of the day so that they could cast an
informed vote. And that has been our mission
ever since -- the informed participation of
citizens in government. The point is stressed
as an answer to some who have criticized the
League's long-standing support of merit
selection because it would "take away the power
of the people tc choose their judges.* Our
position is that, under the present system, it
is virtually impossible for voters to have
sufficient data about judicial candidtaes -
particularly those running for the appellate
courts - to be able to cast an informed vote.

The process of choosing judges by
partisan election presents many problems,
Meaningless and uninformative campaigns,

conducted solely for maximum name exposure, are
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not much help to the voter faced with a long
list of candidates about whom he or she knows
little or nothing. A judge, by the very nature
of the job, should be someone who, in reality
and appearance, 1is independent from partisan and
political considerations. This is difficult to
achieve when judical candidates must seek
partisan endorsements, support from special
interests, and political contributions to fund
the enormous costs of a statewide campaign.

In early 1993, nominating petitions
were filed by 24 candidates planning to run for
election to Pennsylvania's three statewide
courts. In addition, five judges and one
Supreme Court justice filed for retention on the
appellate courts after adding those names to the
list of candidates for the courts of common
pleas, district justice and traffic courts,
voters were facad with a long list of potential
jurists, about most of whom they knew little or
nothing.

The parties decided which candidates
they would endorse, giving guidance of a sort to

voters, but telling them virtually nothing about

the candidates' qualifications to hold judicial
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office. Members of special interest groups
favored one candidate or another based on a
perceived bias toward one side of an issue or
issues, but this was quesswork at best, since
judicial candidates are quite rightly prohibited
from discussing matters that might come before
them.

Other voters may have made their picks
by starting at the top of the 1ist (why else do
we have a "lottery” for a ballot position?), or
by not starting at the top, or by choosing women
candidates over men, or vice versa. Some always
vote for (or against) any candidate who 18 from
Pittsburgh or Philadelphia. What most cannot
do, even if they wish to, is cast & truly
informed vote based on the qualifications of the
candidates for judicial office, particularly at
the appellate level.

Merit selection of judges was
recommended in the forties by a national bar
commission and has been adopted by a majority of
states since that time.

And this repeats some of what Common
Cause said.

None of these states has reverted to
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partisan election of all their judges. And the
principle has been endorsed by The American
Judicature Society.

The League believes that merit
selection would be more democratic than partisan
election of judges by voters with insufficient
information to make informed choices. We
sincerely hope that legislation very similar to
that introduced in the 1993-94 session will be
passed by the General Assembly as soon as
possible. It is past time for Pennsylvania
voters to ba given a choice as to how their
judges should be selected. The League of Women
Voters asks that legislators vote to let the
people decide.

Until a merit selection referendum
reaches the ballot —~ and that date has been set
back once again by the General Assembly's
feilure to act on the legislation - some of the
proposals for improving the present system of
judicial selection deserve consideration.

- Requiring voters to vote for judicial
candidates by name, and not by voting for a
straight party ticket. This should, as stated

in the Beck Report, underscore the significance
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of the judicial election in the minds of voters
- particularly since judicial candidates,
including those for the statewide courts, appear
on the ballot in municipal election years.

- Requiring all candidates to reveal
publicly information about contributors is part
of campaign finance reform legislation strongly
supported by the League. The requirement should
certainly apply to judicial candidates as well,
for as long as they must compete in partisan
elections.

- The suggestion that each registered
voter should receive a written pamphlet
containing information about judicial candidates
is certainly one the League could support as
part of our mission to promote the informed
participation of citizens in government. At
present, the League does publish voter Guides,
which I hope you are all familiar with. The
Guides include biographical information and a
statement of qualifications submitted by each
candidate, as well as his or her answer to a
question posed by the League. (In 1993, that
question was, "What specific suggestion|[s] do

you have for improving the administration of
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justice in Pennsylvania?'") In the interest of
fairness and because of newspaper space
limitations, we impose a strict word limit on
the candidates' replies. And it is quite short.
A pamphlet mailed to voters might allow them
more space for stating their qualifications. If
this suggestion were implemented, the League
would be pleased to help in any way possible, if
requested.

- All appellate court justices should
be selected on the basis of merit. And we all
wholeheartedly agree.

The last proposal on the 1ist, that
Supreme Court justices be selected by region, is
the only one that does not site Pomercy, Beck,
or the Grand Jury as & source. The League
believes that regional selection is a bad and
unworkable idea. To begin with, judges should
not repraesent particular voters or groups of
voters, and an impartial statewide judiciary
should not include judges representing diferent

regions of the Commonwealth.

It is basic to our system that voters
elect legislators whom they believe will

represent theilr interests when making laws or
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setting policy, but judges must be accountable
only to the law and the Constitution. If by
regional *selection” the proposal means regional
“elections,” there are even more problems, the
principal one being compliance with the Voting
Rights Act. Dividing the state into roughly
equal geographical districts would almost
certainly trigger a challenge based on the *one
person, one vote® principle.

Finally, regional selection would
address only the lack of geographic diversity on
the Supreme Court. States that have instifuted
maerit selection of judges report that, over
time, the system has resulted in greater
diversity on the bench and greater opporutnity
for women and minorities. And none of the
states that have instituted merit selection of
judges has returned to a partisan election
system. Certainly, moet of Pennsylvania's
judges are well qualified, trustworthy, and
committed to the law. But there have been
eXxceptions - and the League believes that a good
merit selection system would lessen even the
possibility for wrongdoing or lack of

impartiality by reducing the influence of
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politics and money on the process.

And I have included, with my testimony,
a copy of the League's position paper on
selection of judges. Thank you,.

CHAIRMAN DERMODY: Thank you very much.
Would a few quastions be all right?

MS. PEIRCE: Sure.

CHAIRMAN DERMODY: Representative
Cohen.

REP. COHEN: Do you see any difference
between democratic judges and republican judges?

MS. PEIRCE: That 1s a difficult
question. I listened to Common Cause's answer
to that.

Certainly, when the Administration
changes in Washington, the President does make
appointments to the courts and sometimes changes
the makeup of courts, the district courts and so
forth. There should not be a difference. I
hope there is not.

REP. COHEN: Do you believe there is,

though, whether you hope or not?

MS. PEIRCE: Therg may be. And if
there is, that is not a good thing. They should

not be deciding anything on the -- because of
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set of beliefs. And I agree that that --

REP. COHEN: They should not be
deciding -—-

MS. PEIRCE: I think party membership
implies a set of beliefs.

REP. COHEN: Okay. And you believe the
basic beliefs about the direction of society is
irrelevant to serving as judge, is that your
basic belief?

MS. PEIRCE: That what?

REP. COHEN: Is it a basic belief in
soclety, as how society ought to be governed, is
irrelevant to the qualification for judge, is
that your basic belief?

"MS. PEIRCE: No, I don't think that
that's true.

REP. COHEN: 1 agree with you, that
that's what party affiliation generally means.

MS. PEIRCE: I don't think that's true.

The point 1s, I think, and it has been
stated before, that a judge 1s obliged to
interpret the law and the law is made by
legislators who do reflect the interests of
their party and the people who vote for them.

But the judge has to interpret the law and the
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Constitution.

REP. COHEN: Then do you believe there
is any discretion involved in the judges'
interpretations of the law, or that it is merely
just a technical thing that if you had a hundred
experts, they would all interpret the law

MS. PEIRCE: No.

REP. COHEN: ... in the same way?

MS. PEIRCE: No. I am sure there can
be different interpretations.

REP. COHEN: And do vou beliave the
interpretations differ by party affiliation?
That 1ike of a hundred democrats, 95 democrats
might interpret it one way or a hundred
republicans might interpret it another way?

MS. PEIRCE: No, I don't think that is
true.

REP. COHEN: Okay.

You talk about the influence of special
elections on the political process.

MS. PBIRCE: Special

REP. COHEN: 1 am sorry, special
interests. I won in the special elections so I
guess I am more conscientious of them.

The League of Women Voters, every year,
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have very commendable public rallies of your
major financial supporters and your fund raising
dinners and you list this corporation and that
corporation and you know huge numbers of
corporations and the other groups. Major
financial supporters of these groups, in other
contexts, are generally considered special
interest. But, obviously, the League of Women
Voters does not feel it is being compromised by
its support of 200 major corporations in
Pennsylvania. Why do you think candidates would
be? If those same organizations contributed to
the League of Women Voters every year, will you
publically disclose contributers?

MS. PEIRCE: Are you still talking just
about judicial candidates?

REP. COHEN: Yes. For instance,
General Motors, any corporation, AMP. If AMP
gives a thousand dollars to the League of Women
Voters and an executive gives a thousand dollars
to a judicial candidate, why is the Jjudicial
candidate compromised but the League of Women
Voters is not compromised?

MS. PEIRCE: In fact, the corporations

do not give money directly to the League. We
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solicit support for educational projects and
they are sometimes funded with grants from
companies. And then in the case of judicial
candidates, most of their campaign funds come
from major law firms and individual lawyers who
are going to appear before them. It is not
usually corporation support, it is not a variaty
of special interests, as you might get with the
legislators. 1t is more direct than that.

REP. COHEN: Would the League --—

MS. PEIRCE: And I think not
appropriate.

REP. COHEN: Well, one thing I am
curious about: in various selaction advocacies,
nobody talks about like what happens, say, if a
lawyer works for a corporate law firm for ten
vears and earns an average of $300,000 a year,
which is not an off-the-wall, unbelievable
salary —— for some firms, that would be a low
figure —— and then that law firm appears before
him on the court, would you favor that law firm
being disqualified to appear before the judge,
or it may be the judge ought to be disqualified
from voting in any case involving the law firm

with which he has previously worked?
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MS. PEIRCE: I don't know whether that
would be grounds for him to recuse himself or
not. I am not that well trained in the law.

REP. COHEN: Well, do you think he ~--

MS. PEIRCE: It sounds as though it
might be appropriate.

REP. COHEN: Under the Judicial Canons
of Ethics, there is no requirement of
disqualification in that case. 80 the question:
should there be disqualification in that kind of
a case?

MS. PEIRCE: It sounds that way to me.
Again, it is not something 1 am really qualified
to speak on.

REP. COHEN: Okay. Thank you very
much.

CHAIRMAN DERMODY: Miss Peirce, thank
you very much.

Representative Masland and
Repreaesentative James have joined us.

And the next witnesses this morning are
Lynn Marks from Pennsylvanians for Modern Courts
and Judge Spaeth, the former Judge from the
Pennsylvania Superior Court.

HON. EDMUND SPAETH, JR.: Good morning.
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We vary much appreciate the chance to appear
before you. We have been present during periods
that you have been conducting and welcome the
questions and the public discussion that is so
important an 1ssue.

Lynn and I, with the Chair's
permission, would rather like to divide our
presentation.

If I may, I would 1like to speak largely
on the basis 0of personal experience, why I
believe so deeply that the appellate Judges
should be selected on a merit selection basis.
And, as I say, I welcome any questions. And
after we concluded that, then if Lynn could
respond to some of the items on the very
exXxtensive agenda that the Committee is
considering.

You will find, with the material that
PMC has submitted to you, a statement, a
transcript of testimony that I gave earlier to a
Senate committee under the Chair of Senator

Lewis. I won't repeat that because 1t would be
weatrisome to you if I were to read a statement.
But, as I say, I would like to explain the

position of Pennsylvanians for Modern Courts and
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of many other organizations and individuals in
support of merit selection.

I have been down this road. 1 ran in
three statewide elections for the Superior
Court; the first one was in 1973, I had been
nominated by Governor Shapp to a vacancy on the
Superior Court. And when I ran for the primary
election, I was defeated in the primary.
Subsequent to inquiry, lead to the realization
by the democratic party leadership that, because
of its failure to run really any campaign,
voters thought that my republican opponent was a
democrat so I didn't get nominated.

As it happened, I continued to serve on
the Superior Court, the balance of the term to
which I had been appointed, and another vacancy
arose and Governor Shapp appointed me to that so
I ran in another primary; this time, the party
had a higher-ran and a much more effective
campaign and I was nominated and then as a
democratic candidate for the Superior Court, and
then ran in the fall election and was elected,
and as 1t happened, by a substantial margin.

Now, it would be nice, perhaps, and

some of the questions from the Committee
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indicate that, perhaps, I ought to think that my
election was an exercise of popular will. That
the people had decided, oh, ves, we want Spaeth
to be elected to the Superior Court.

I know that that is not the case.

When I ran, it is a fine exercise for
anybody who has a high opinion of himself to run
for appellate judge. I used to go to audiences
and say my name is Edmund Spaeth and I am
running for the Pennsylvania Superior Court. Of
course, they were polite. And I would say, is
there anybody here who knows me? Well, usually
there wasn't, except, perhaps, the local
democratic leader, who had just met me and
introduced me, and maybe a few lawyers.

And then I would say, 1is there anybody
here who knows anything about the Superior
Court? And almost nobody did.

o I was able to take the opportunity,
at least to inform the audience about the
responsibilities of the Superior Court and why
it was a very important court and, therefore,
why it really was important to give some thought
as to who should be on that court. But I

couldn't tell them anything about why I should
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be on that court, rather than my opponent.

I remember particularly clearly, but it
was not unique., It was this woman was just
particularly articulate. After one of these
meetings, she came up to me and said, well,
Judge Spaeth, you said that you couldn't tell
what positions you would take, why did vou say
that?

And I explained to her that a judge's
responsibility is to decide each case according
to the particular facts of that case and
according to the particular principles of law
applicable to those facts; and the judge only
does that after listening very carefully to the
lawyers on both sides.

I said, how would you feel, madam, if I
had said that I thought that, in child custody
cases, the mother should always get the child,
or at least in most cases?

I said, how would you feel if a friend
of yours, who was a father, came before me as a
judge and you knew that that was my position?

How would you feel if you were accused
of a crime and I had just told you, in this

meeting we had, that I thought practically
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everybody accused of the crime was guilty and
ought to go to prison for long terms?

I said, you must understand that I
can't express a position which commits me ahead
of time.

Well, she said, I do understand that,
but isn't that the responsibility of every
Judge? Why is that a reason why I should vote
for you?

Now, of course, there is no answer to
her and I had to tell her that I had no answer
to give her.

Representative Clark -~ 1 am sorry he
is not here ~- asked a most pertinent question,
which I will take the liberty of responding to,
because I am sure it is a question that others
of you have in mind. And Representative Cohen
just asked a very similar question.

It isn't that the people are not smart
or don't have access to information about the
judge, it isn't a situation that can be cured by
giving them access: it is an inherent problem
in the judicial system.

When somebody runs for Governor, or for

congress —— you have been through it, I am



reception
Rectangle


10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

65
telling you things that you know better than I
—— but the statewide candidates are Governor,
Senator, Attorney General and Treasurer. When
somebody runs for Governor, not only do the
people expect the candidate to say but they are
entitled to have the candidate take positions:
I am for lowering the budget, I am for greater
support for free enterprise, what have you, all
sorts of 1ssues; that is exactly what a judge
cannot do, or should not do.

A candidate for judicial office should
not -- and most of them don't -- tell the voters
what other people running for statewide office
do and, therefore, it isn't a question of the
voters not being smart enough or it isn't a
question somehow the media or other
organizations not getting the information before
the voters, the problem is vou can't give the
voters information on judicial positions because
to do so would be improper. And, therefore,
when I ran, when anybody runs for statewide
judicial office, they are presenting themselves
to the voters as somebody that the voters can't
know, really.

S0 how do the voters choose?
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Well, I found out how they choose. And
it is no great secret. They choose by chance.

I lost my first election because they thought
that my opponent was the democrat and not I. My
second election, I did very well in areas that
1iked my German name. I won the election, not
because the voters thought that I was the better
of the two people running. I won the election
because there was a very rigorous mayoral
election going on at the same time in
Philadelphia. The democratic party in
Philadelphia put me on their sample ballots. 1
came out of Philadelphia, I think it was
something like a 300,000 lead and my opponent
couldn't top that. He was no more defeated on
merit than I won on merit. He was a victim of
political chance. 1 was a beneficiary of
pclitical chance.

Now, it has been suggested that,
anyway, at least the people choose. Maybe it
isn't a knowing choice, but at least they are
choosing and that merit selection somehow will
take away the people's choice. Well, believe
me, they are not. They don't know who they are

voting for and, again, it is not because of
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ignorance or lack of information, not a bit of
it. They cannot know. It is inherent.

S$o who does choose?

Well, I found out who chose. I was
chosen by the Governor and then the democratic
party supported me, and that is the way it
works.

In an elected system, somebody who
judge 1is somebody who has two attributes,
neither of which has anvthing to do with
judicial qualifications. The first attribute is
that the judge has political friends of
importance, and the second attribute is that the
judicial candidate has the ability to raise
money, a lot of money.

The last couple of judicial appellate
races, over a million dollars was raised by the
candidates. Where does the money come from?

Well, it comes principally from
lawyers.

Now, one thing that is distressing to
me about these statements, and it is
distressing, is that some will believe that I am
criticizing members of the bench as though they

were incompetent, as though they were political
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tools, as though they were dependent upon
contributions that they received. I am not
doing that.

I was a judge on the Philadelphia
Common Pleas Court for nine years, on the
Superior Court for 13 vears. I was very proud
to be a judge. 1 know many judges. 1 worked
with many judges. Some of them are among my
closest friends. I have a very high regard for
judges. 1 know many, many lawyers. Most
lawyers are perfectly honorable men and women
and when they make a contribution to a judicial
candidate, they do it because they want that
person elected. They don't expect a quid pro
quo. But none of that is the point.

The point can be illustrated simply by
supposing -- and this happens -- how would you
feel if you were before a judge and you knew
that your opponent's lawyer had made a
substantial contribution? Are you going to ask
your lawyer: well, did you contribute to the
judge's campaign?

And how does the judge feel?

Representative Cohen asked a question

of recusal. I respectfully disagree with you,
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sir. The Judicial Canons would require recusal
when yvou had so close an interest. And even if
not required, the discrete and careful judge
would recuse himself.

When you run, you inevitably give the
appearance of being partisan. When I ran, I
appeared before some non-partisan audiences, but
very few. Almost all of the audiences were at
functions arranged by the democratic party and
my opponent's audiences were almost all
functions arranged by the republican party. And
that made me very uncomfortable and it makes
other judicial candidates veaery uncomfortable.
There is no such thing, or there should be no
such thing, as republican or democratic justice.

Of course, Representative Cohen, there
are differences in political philosophy, but the
very fact that we think of a court as a
republican court or as a democratic court is
most regretable.

I should hope that when it comes to
issuaes of fundamental constitutional nature that
there aren't differences. That when it comes to
respect for the law that there aren't

differences. I should hope that we are not
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going to decide cases, the validity of a tax
assessment, for example, because I am a
democratic judge and a democratic party passed
it.

But the problem is one of appearance.
It is not one of what actually happens. It is
one of the public having confidence that the men
and women on the Bench are impartial and are
applying, not individual political prejudice,
not favoritism for lawyers who have supported
them, but doing their best to decide the case
according to the law.

Of course, according to the law as
interpreted by the needs of society. I would
not dream to say that interpreting the law is a
matter of some technician lining up. Nobody
suggests that, Representative Cohen.

And yvou don't have, you cannot have the
appearance, which is just as important as the
fact, of true impartiality if you have a judge
who has campaigned before partisan audiences,

who has gotten to the position by partisan

political support, who is funding the campaign
by contributions from lawyers, some of whom will

appear before the judge; those are fundamentally
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inconsistent with the appearance of impropriety.

And so, in 1986, when my ten year term
was over, I was 65 at the time, had I been
elected on the retention election, I would have
had five more years on the Bench. And I loved
being on the Bench. I was President Judge of
the Superior Court; 1 regarded that as a high
privilege. But I wasn't going to run for
election to continue to have the privilege of
exercising that office because I had become
convinced that I could not do it in the way that
a judge should be selected.

Now, of course, that brings me to the
question that Representative Clark asked: well,
who does select the judges under merit
selection?

Well, we know who selects them under
the present system. Somebody said -- and I
think it i1s perfectly accurate -- that the
present system is an exercise of the political
backroom masquerading as popular choice.

There is no perfect system. To
castigate the merit selection system because it
isn't perfect is setting up a straw man. Nobody

in favor of merit selection suggests it is
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perfect. The point is, it would be much better.
It would be, for onse thing, much better than the
federal system.

The federal system is an appointed
system. The federal system would be 1ike merit
selection, in that, the Governor, the President,
makes the nomination and the Senate confirms,
but there the resemblance ends.

What saves the federal system is that
the appointments are for life tenure; and
because they are for 1life tenure, they are taken
seriously. And once appointed, a judge, even if
appointed for highly partisan reasons, quite
often manifests a sort of independence that a
judge should have.

Just to take one of the things, I will
give an illustration. President Eisenhower is
supposed to have said that his nomination of
Earl Warren was the worst mistake he made. He
had nominated Warren, a distinguished
republican, thought Warren would decide cases in

ways that the republican party wanted them

decided and Warren didn't do that. Once Warren
got his 1ife term, he developed an independence,.

But the merit selection that you are
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considering, the General Assembly i1is
considering, that we are recommending, is not a
life appointment system. It is not a system in
which, as in the federal system, the nominations
would be made on the basis of politics, as is so
often the case. Ceartainly, politics would be
part of the process. Politics should be part of
the process. Politics is an honorable and
critically important profession. A politician
serves the people. A politician learns about
what the people need. It is a good experience
to have been a politician.

The merit selection system that we
recommend would, therefore, not exclude politics
and it should not exclude politics. What it
would do, and what it has not done now, is8 that
it would give weight to judicial temperament,
experience, 1legal qualifications. Now, anybody
with enocugh political clout and enough ability
to raise money can run for judge, and do.

I have been through some merit
selection panels: Governor Shapp. I was first
nominated by one: by Governor Scranton. When
President Carter made nominations to the federal

bench, he voluntarily adopted a merit selection
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system. He appointed merit selection panels. 1
was interviewed by two of those. Governor Shapp
nominated me on the basis of a merit selection
committee. Voluntary, because it was not
required by the Constitution.

I assure you, a merit selection
committee can learn a great deal about people
who are suggested to it, or who apply to it, as
worthy of nomination to be a judge.

What is your legal experience? What
sort of practice have you had? How long have
you practiced? What are the principal cases
that you have argued before the Supreme Court?
What civic associations have you participated
in? All sorts of things.

Now, the experience in merit selection
states has been that that process is much more
democratic than the present election process.

In the first place, a great many highly
qualified lawyers, who wouldn't be paid to run
for judge in a partisan election but who are
eminently qualified, are willing to be
considered. They know they don't have political
clout, they don't want to raise a lot of money

because they know that compromises the judicial
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independence, but they would make fine judges.

Now, the result of that is, you get a
much wider pool. And in merit selection states,
you get a bench that has a much wider variety of
lawyers in practice, in geographical diversity,
in gender, and in ethnic background.

It is so tiresome. 1 don't know how
many times I have heard it said by opponents of
merit selection: all the big law firms would
pick the judges.

Look at the merit selection benches.
They are not big law f£irm benches. Look at New
York, the Court of Appeals, they have a woman
Chief Justice. They have judges, they call them
there, not justices. They have judges from
throughout the state from small practice. Are
they a court picked by the giant New York law
firms? Not a bit of it.

And look at our present bench. It is
all Pittsburgh and it is all Philadelphia and it
is all white male except for the Chief Justice.

So you start out being much more
democratic, because you get a much wider pool.

Now, do you somehow loose the

democratic process because then instead of the
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person nominated being elected, they are
appointed? Not a bit of it.

The election process isn't democratic
becaugse that is a lottery. But the appointment
process is. It is the Governor who choses from
the list and it is the Senate who decides
whether or not to confirm. The Governors and
the Senators are politicians elected for and
accountable to the people. And, furthermore,
after that, after the judge has served, if the
Senate confirms, there 1s a retension election.
80 1t is a very, it is a much more democratic
process.

Is it perfect? Of course, it is not
perfect.

Would it exclude a powerful politician
from saying to the merit selection committee,
you know, I want you to consider Ed Spaeth, he
has been a longtime supporter of mine? Of
course it would and it should not. But what it
would ensure is that the people's whose names

were submitted to the Governor for submission to
the Senate for appointment to the bench would be

qualified and would have to demonstrate their

qualification by their experience. And when
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they were appointed, they would not be beholding
to anybody for their appointment.

I have trespassed on Lynn's time, but
forgive me for that, Lynn. And any questions, I
would be glad to respond to. I am sure I
haven't heard all of them.

CHAIRMAN DERMODY: Any questions?

Representative Cohen.

REP. COHEN: Thank you.

You do refer to my questions in your
testimony. I would 1like to see if we could get
a clarification.

What I had said is that, my
understanding of the Canon's Judicial Ethics is
that, if there is a large law firm -- and I do
not use the word large and I will add further if
there 1s a law firm -- yet, again, I believe it
is a large one —-— and the judge has been a
member of that firm, he is not disqualified from
hearing a case argued by a member of that £firm,
do yvou disagree with that?

HON. EDMUND SPAETH, JR.: Well, it
depends on the circumstances, sir.

The test under the Canons is whether

the judge can preside over the case impartiate.
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Now, that requires not only whether the judge,
in fact, would be impartial, but whether both
parties and the public will perceive the judge
as being impartial. Knowing that, the judge
must say to himself, or herself: well, my
former partner, Mr. Cohen, 1s about to argue
this case, what will Kathy Manderino, the other
sides lawyer, think if I sit on the case? What
will the public think i1f, after I sit on the
case I decide in favor of my former lawyer
partner? That is the question.

REP. COHEN: Do we agree, though, there
is no requirement for recusal? The mere fact
that a judge is a member, had been a member of a
law firm, does not require him to recuse. It is
his personal decision as to whether he recuses
and there is no requirement to recusal, do we
agree on that?

HON. EDMUND SPAETH, JR.: No, we don't.
There is a difference in the law. The federal
recusal standards are different than are the
state.

Under the Pennsylvania law, it is a
personal decision for the judge. Under the

federal law, it is an objective test., But, I am
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unable to accent to your way of stating it
because you state it as a general proposition.
It should not be stated as a general
proposition. It depends upon the facts of the
case. I, myself, when I was on the bench, did
not hear any cases argued by my former law
partners.

REP. COHEN: Well, I think you made the
right decision, not hearing any cases argued by
vour law firm. I think that ought to be the
general principle, that you do not hear any
cases argued by your former law firm.

And I would further add that, perhaps,
it ought to be a general principle that vou
don't hear any cases argued by a campaign
contributor.

HON. EDMUND SPAETH, JR.: 1 am
interested that you raise that question, sir,
because I gather from your questions that you
are opposed to merit selection and yet the line
of reasoning that you are pursuing to me
suggests that you should favor merit selection,
because merit selection would very much lessen
the problems that you quite properly point out.

REP. COHEN: Well, it seems to me that
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under merit selection, what you have is the
political process is hidden and that all sorts
of things about your l1life that very few people
would have any reason to Know, such as what bar
committee you served on, where vou went to
college, who your personal friends are, all of
those things, I would assure are generally
hidden. That there are not very many — three
hundred or four hundred, maybe -- biographies
written of judges of the Supreme Court, let
alone the Pennsylvania courts. All of those
things that are important in determining who you
are and what your experiences are, are
determinant, I think.

You have talked about the elements of
chance in the election process. 1 would agree,
based on your record, that you certainly are
qualified to serve on any federal court and I
think it was a matter of chance that other
people who have other qualifications were
preferred over you. I think it is a matter of
chance, where one goes to law school, what
experience one has, and it is a matter of chance
who one marries. And maybe if Miss Rendell did

not marry Ed Rendell, she would have been on the
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district court many years ago. She might have
saved a lot of time doing political meetings,
she might have put more energy in her work and
her general excellence might have been
recognized a long time ago. And it is also
possible had she not married Ed Rendell, she
would never be on the federal courts.

And the same thing could be said for
the federal court members in the State of
Delaware, who were married to a former Governor
and a current Senator, who are on the federal
courts. Maybe they would have been on the
courts many years ago, maybe they never would
have been on. I think chance is inherent in
life and I don't know any way the chance can be
avoided. And I don't think the fact that there
are elements of chance in the electoral process
thereby discredit the process any more than Miss
Rendell or Pierre DuPont's wife or Senator
Roth's wife ocught to be inherently disqualified
by chance they married politically powerful men.
But I think it is all chancs.

HON. EDMUND SPAETH, JR.: Well,
certainly, nobody suggests there that merit

selection eliminates chance.
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I quite agree with you, there is a
great deal of chance. In fact, after I was
appointed to the Common Pleas bench, Anna Gomay
{phonetic), a very dear friend of mind, at a
dinner that was attended in honor of my
appointment, said, I know why Ed Spaeth was
nominated to the bench, because he was the only
-~ republican Governor Scranton nominated me and
I was a democrat -- because he was the only
white male democrat who wore glasses that the
Governor could find.

Sure, there is & chance. But the point
is, to improve your chances, the point is to
maximize the opportunity to have persons that
demonstrated character and ability appointed to
the bench. Merit selection enormously improves
that chance.

Partisan election works just the other
way. There are splendid judges on the bench,
but it is not because of the way they are
selected, it is in spite of it.

Now, as to your point about secrecy, I

am not quite sure I followed. There would be
nothing secret about the merit selection

process.
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REP. COHEN: Well, the interviews would
be open to the public?

HON. EDMUND SPAETH, JR.: No, I don't
think the interviews would be.

REP. COHEN: Oh. Then why did vou find
that a secret? Are the resumes all going to be
open to the public?

HON. BDMUND SPAETH, JR.: If I may,
sir?

I would assume that the interviews
would not be. I have never known a merit
selection commissioned to. That might embarrass
people who were not picked. But once the merit
selection committee nominates the persons, there
would be no secrecy and there would be hearings
before the Senate. You would have a -- well,
the Senate Judiciary Committee would have an
opportunity to question the persons nominated,
those would be public, they would be comparable
to what's going on with the nominee Byer right
now. 80 1t would be much more open, it would be
much more informative, it would be much less
secret than the present system.

REP. COHEN: I disagree with those

conclusions. But I have no further questions.
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CHAIRMAN DERMODY: Representative
Masland.

REP. MASLAND: If I could just briefly
comment on Representative Cohen's point. I want
to ask a question, I want to back up what you
said.

1 think there is going to be chance,
but I think there is a difference between a type
of chronic endemic, indefensible chance, which

we have in the election system, and a type of

calculated -- and I mean that in the positive
way —-— chance through the merit selection
system.

People in my county, Cumberland County,
Central Pennsylvania, republicans will not vote
for a judicial candidate who is a democrat from
Philadelphia.

HON. EDMUND SPAETH, JR.: I lost
Cumberland County.

REP. MASLAND: I am sure you did. You
probably handled it. But you had a 300,000 vote
edge, and that, in my opinion, is wrong. 1 know
there are some proposals which would do a
regional merit selection process where we have

so many people from Central Pennsylvania, this
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part of the state. I don't really care what
part of the state they are from, as long as they
are qualified. And as an attorney, I am not
confident in our current system being able to do
that.

I don't think you can do that when you
have people just voting because of somebody's
county of residence or because of somebody's
registration: that is not an informed cholice.
And especially so in the judicial situation.

And I think that maybe we have to put
up with some of that, although as you say, Judge
Spaeth, in most federal elections, people know
at least something about who they are voting
for, they know a little bit about the issues.
You can't avoid it somehow. But you are not
going to see an informed electorate and that's
really the crux of our problem.

I was talking with a constituent this
morning, who said you are going to have to
convince the people, before you take their
so-called right to vote away from them, that
they cannot make informed choice. And that is
an uphill, educational battle which we are going

to have to wage, hopefully sometime down the
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road when we get merit selection on ballot.

HON. EDMUND SPAETH, JR.: Well, you
know, the point about convincing the people,
those who argued that in resisting merit
selection, they are protecting the people's
right to choose, are making an argument that, I
think, is disingenuous.

REP. MASLAND: I agree.

HON. EDMUND SPAETH, JR.: Let the
people say whether they want merit selection.
Those who are resisting merit selection are not
protecting the people's right to choose, they
are defeating the people's right to choose
because they are depriving the people of the
opportunity of saying, yes, we do want merit
selection, or, no, we don't want merit
selection.

So that, I believe myself, especially
based on the overwhelming vote for the reform of
the judicial discipline system, that if the
people are asked, do they want merit selection?
They'll say yes. But my desire is to let people
say whether they do or not. And the only way
under the Pennsylvania Constitution you can do

that is to pass a Constitutional amendment and
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then put it up to the people. 1If they say, no,
we don't want it, you would not hear me speaking
for it. Then the people would have chosen.

REP. COHEN: Excuse me, Justice Spaeth.
While the federal referendum in 1969, in which
the people voted no ...

HON. EDMUND SPAETH, JR.: Yes.

REP. COHEN: ... and you are speaking
for it?

HON. EDMUND SPAETH, JR.: I accepted it
at the time, but there have been lots of
developments since then.

REP. COHEN: Would you agree that if we
put on the ballot that there will be like a
hundred-year 1imit on this question? Or, are
you going to come back and say, well, wait a
minute, the pecple decided seven years ago but
you were depriving them of the right to vote
again?

HON. EDMUND SPAETH, JR.: No, no.

Under the Constitution, there is a five-year
limit, sir.

REP. COHEN: So you would feel no
compunction about coming back in five years and

asking the people to choose still another time?
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HON. BEDMUND SPAETH, JR.: I don't know
what you mean by no compunction. I would
certainly be legally free to do 1it.

My point ie that I invite the General
Assembly to put the choice to the people. And
just as all of you do when you run for office, I
would be very happy to abide by the people'’'s
vote. Those who don't want to give the people a
chance to vote, I think are showing a fear of
how the people would vote that 1s inconsistent
with their position.

REP. COHEN: Now, I think we are
showing the respect for the numerous public
opinion polls that have shown overwhelmingly
that the people don't want it, including polls
of my planning constituents, including polls of
numerous other constituencies.

HON. EDMUND SPAETH, JR.: If you have
that confidence in them, then put it up to the
people.

REP. COHEN: I would, sir, if there
would be agreement that the advocacy would
ceaseg.

HON. EDMUND SPAETH, JR.: It must cease

after five vears.
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REP. COHEN: No. But if we are going
to Kkeep voting on this every five years, then I
don't see any point in playing charades, which
we demand repeatedly that the people vote on
something.

REP. MASLAND: Would vou have a vote on
one thing and then never vote on it ever again,
Representative Cohen? Or, are we not allowed to
reconsider votes on the Floor of the House? Do
we not consider votes ad nauseam on the Floor of
the House? And that's after five minutes.

CHAIRMAN DERMODY: We are not going to
debate merit selection here today so if you
would direct your questions to Judge Spaeth,
that is fine. The Members will direct their
questions to the witness and then you will have
your shots.

HON. EDMUND SPAETH, JR.: I was a
peacemaker.

CHAIRMAN DERMODY: Yeah, keep the
peace.

Representative Masland, are you
finished with yvour questions?

REP. MASLAND: Yes. I don't think I

really need an answer.
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CHAIRMAN DERMODY: Representative
Manderino.

REP. MANDERINO: Thank you, Mr.
Chairman.

Judge Spaeth, I would l1ike to ask you
to expand a little bit. And you did by way of
an anecdote about a woman who came up to vou in
a political meeting and you tried to explain to
her why it 18 that you felt that you could not
talk substantively about either why she should
vote for you over someone else or where you
stood on a particular issue, on a particular
legal theory. But I think that that really is
the crux of ~-- You may not have been here
earlier when Representative Carn asked the
question. Isn't the real problem access to
information about the candidates?

And, again, when Representative Masland
just raised the question of: if this does get
to a ballot, there is really an educational
process that is going to have to be done about
why it is you can't have information.

So 1 guess I would ask you to explain:
is there a way that you think that the public

can have more substantive information on which
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to base a decision that does not compromisge
judicial integrity?

HON. EDMUND SPAETH, JR.: There 1is a
well known opinion by Justice Frankfurter, who
sald that the way you come out on a problem is
depending on how you enter.

Now, if you define the real problem as
access to information, then that leads you to
the conclusion that the way to fix it is to
provide more information.

My response, Representative Manderino,
is that isn't the real problem. It isn't the
real problem. Because, as I tried to make clear
with that little story, you can't give the
voters access to information. If you try to
give the voters access to information, you
necessarily and inevitably compromise judicial
independence. That is raised by one of the
proposals that your Committee 1s considering:
lifting the so-called gag rule.

Those who say, well, if the voters had
more information, then they could make a more
sensible choice. Quite often go on to say: we
know that judges can't give them that

information so let's 11ft the gag rule and let
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the judges give them that information. That
would defeat the very objective that you are
seeking; namely, an independent judiciary.

Because, yes, the judges could do it.

I could have campaigned by saying -- it is very
difficult any way -- but I could have campaigned
by saying, well, 1 do think that most criminals
should go to jail for a long time, I do think
that most claimants in workmen's compensation
cases ought to get compensation, I do think that
most corporations should lose in products
liability actions. There are lawyers who feel
that way, there are political candidates who
feel that way. They are entitled to feel that
way. And, indeed, their constituents are
entitled to vote for or against them, according
to that.

But a judge can't do that because —- or
should not —-- because the judges prejudge the
very case. The judge then becomes known as —-
and unhappily some judges are known this way,
lawyers happily it is not very many -- but every
trial lawyer knows that there are some judges
that that lawyer does not want to appear before

because, for example, that judge used to be a
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plaintiff's trial lawyer and no way am I going

to get a fair shake for my insurance company

client, or

just the other way around. $So it is

not the real problem and you cannot cure with

acceaess to information.

The only way vou can go about picking

judges ~~ and it is imperfect but it is the only

way you can do -- 1is to 100k and see what sort

of people they have been:

What have they done?

What has their civic 1life been?

What do other lawyers think of them?
Are they square shooters?

Do they keep their word?

Are they oppressive?

Are they learned?

Are they good lawyers?

Are they decent citizens?

Have they got a track record?

You may make a mistake. Somebody who

may look wonderful may turn out not to be a very

good judge,

but you are certainly improving yvour

chances tremendously.

REP. MANDERINO: Thank you.

Thank you, Mr. Chairman.
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CHAIRMAN DERMODY: Judge, I just have a
few questions, maybe a few ocbservations, then
maybe we will get there.

I, too, agree with you. You just
mentioned some criteria for selecting judges and
of the judges, the types of people that have
some of the qualities that you mentioned. And I
think you will have to agree with me that
several of the judges, for that matter most of
the judges that we have elected, the
Commonwealth Court, the Superior Court, even to
our Supreme Court, have been very good judges
and justices.

HON. EDMUND SPAETH, JR.: I want to
make 1t very plain, sir, I don't 1like being put
in the position of seeming to c¢riticize my
former colleagues.

CHAIRMAN DERMODY: I understand. But
for what, however the voters did 1it, they
elected people, for the most part, who have many
of the qualities that you have talked about,

with backgrounds that you have discussed, with

the civic organizations and the judicial
temperament to do a pretty fine job, however

that haplessly came about.
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The other thing I would like to discuss
with you a little bit is, I know you mentioned
you were, I guess, a merit selection appointee
to the Common Pleas Court bench in Philadelphia.

HON. EDMUND SPAETH, JR.: Yes.

CHAIRMAN DERMODY: There was a
commission appointed to sslect candidates who
were appointed to the Superior Court and then
vyou were selected by that merit selection
committee who stood for election. And
President Carter, when he was President, the
Senators, I guess they set up nominating
commissions for appointments to the federal
bench?

HON. EDMUND SPAETH, JR.: He set up the
committees.

CHAIRMAN DERMODY: S0 he participated
in those merit selection processes?

HON. EDMUND SPAETH, JR.: I was
interviewed by those.

CHAIRMAN DERMODY: And the Senators
that Pennsylvania has right now, Senator Specter
and Senator Wolford, they themselves, I believe,
have set up —— I know Senator Wolford has —-

nominating committees
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HON. EDMUND SPAETH, JR.: Senator
Wolford has, yes.

CHAIRMAN DERMODY: ... merit selection
committees to interview candidates to make
recomﬁendations to the bench, to the federal
bench. That commission would be similar, I am
not saying exactly, but similar to the
commission that would be set up in a merit
selection process in the Commonwealth. And I
participated in one of those commissions and I
am not better because 1 was selected.

HON. EDMUND SPAETH, JR.: No.

CHAIRMAN DERMODY: And we mentioned
also at one point that you were elected and that
you were saying that it was not exactly true
that the people, when you say you were elected,
the people, that you believe it was a back room?

HON. EDMUND SPAETH, JR.: Well, the
people elected me.

CHAIRMAN DERMODY: I think you
mentioned at some point the fact that when you
were elected, it was a back room deal, it was a
back room commission?

HON. EDMUND SPAETH, JR.: No, no, I did

not mean that.
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CHAIRMAN DERMODY: Did I hear that or
not?

HON. EDMUND SPAETH, JR.: No. You
misheard me, sir. No, I was elected, but 1 was
very fortunate because I was ..,

REP. MANDERINO: He was elected because
he was on the same ballot.

HON. EDMUND SPABTH, JR.: ... I was the
beneficiary of a very large democratic -- People
didn't split their ticket in the City.

CHATIRMAN DERMODY: There was a mention
of a back room in there that I thought --

MS. MARKS: Political party endorsement
process, I think he was referring to.

HON. EDMUND SPAETH, JR.: Yes.

CHAIRMAN DERMODY: I guess my point is
this: the commission process to me, I have soms
real problems with, and to me, to be the
ultimate back room. It certainly does ——

HON. EDMUND SPAETH, JR.: Well, let me
respond, Mr. Chairman, if I may, to both of your
points because they are both very thoughtful
points.

I do agree that, by and large, we have

a qualified bench. Even as it is, it could be
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better, in terms of regional and ethnic and
minority diversity. It is not a representative
bench. And the Supreme Court is the clearest
demonstration of that. It is a bench that
reflects the political powerbase of
Pennsylvania. And I am very sympathetic with
those legislators who feel that they are frozen
out. 8o it is not a representative bench.

Also, while I do agree that, by and
large, we have an able bench, I wish to return,
if I may, to the importance of appearance and
not just fact.

I know in fact, because 1 have worked
with so many Jjudges, that they are
conscientious, able men and women. The
important point is that the public must have
confidence in the bench, as qualified and
impartial, and to the extent that the public
have a perception is correct. To the extent
that the public perceives the bench as not
chosen because of temperament and learning, but
by political chance. That underminds confidence
in the public with the confidence in the bench.

And that is unfortunate. It is more

than unfortunate.
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And your Committee has had a truly
tragic illustration of that where the situation
presented by one justice has done enormous
damage to the judiciary throughout. Very unfair
damage. Why should judge X be regarded with
less confidence because of what judge Y has
done? But he or she is.

Now, the second point that you make 1is
about back room. The marit selection committee
would be much less, and I would attempt to make
this point responding to Representative Cohen,
much more open, much less secret than would the
present system.

Anybody could apply to, the report
would be open, they would report who it was that
they had nominated. They wouldn't suggest just
one person. You can differ as to whether it
should be three, five, seven. But it would be a
panel and then the Senators would question and
would be entirely within their prerogative to
return that nomination to the Governor and say,
no, no, we don't think this person is the sort
of person we want on the Superior Court. 8o it
would be much more open.

I hope I have responded to your
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question.

CHAIRMAN DERMODY: You certainly have
and I appreciate your testimony. It 1is
significant.

HON. EDMUND SPAETH, JR.: Lynn, curtly
in soul that she is, I will quote her. She
sald, since you have taken so much time, should
I just submit my statement in writing? And I
think the answer to that is that I have taken a
great deal of time, she should submit it in
writing.

CHAIRMAN DERMODY: We have plenty of
time.

HON. EDMUND SPAETH, JR.: And while I
certainly, I want to respond to whatever
questions any member of the panel has, neither
do I want to entrench upon the executive.

CHAIRMAN DERMODY: I will be very, very
quick.

REP. MANDERINO: We hear from her all
the time.

MS. MARKS: That's right.

CHAIRMAN DERMODY: On the committees'
worth (inaudible), recently is the trend, you

are right. At least the topic is tragic. And,
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clearly, we have seen what damage could be done
by one justice to the whole system, to lawyers,
to judges, to everyone,

HON. EDMUND SPAETH, JR.: Right,
correct.

CHAIRMAN DERMODY: Unfortunately, I
think what we have also learned through the
research that began in the impeachment process,
well over a year ago, is that merit selection
doesn't necessarily create less discipline of
judges or fewer impeachments, if you will, in
those types of problems. That's unfortunate
also. But it has not been the cure. We
certainly found that in the federal system and a
number of disciplinary cases they have had to-
deal with and, frankly, the number of
impeachments that they have had to deal with.
However, it 1s c¢lear that because of, what, just
one person, the whole system, the whole
judiciary has been damaged significantly. For
how long and how deeply? We don't know.

WITNESS: Well, sir, PMC worked very
hard and I expect everybody on this Committee,
too, because I know the Judicial Discipline

Amendment was passed, I think unanimously, or
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almost so, by the Senate, and it was approved
overwhelmingly, eighty-odd-percent by the
people. I think there is a little bit of a trap
there. I know I have heard some say, well, now
that we have got a much better discipline
system, we don't need merit selection. And that
is

CHAIRMAN DERMODY: I don't agree with
that.

HON. EDMUND SPAETH, JR.: eos 1
suggest, a very serious fallacy. That is like
the president of a company saving, well, now
that I have revised my personnel department so
that I KkKnow when to fire somebody, I don't have
to worry about their qualifications when I hire
them. It is starting at the wrong end.

CHAIRMAN DERMODY: I certainly don't
mean that. I agree with you.

HON. EDMUND SPAETH, JR.: Yes. So I
assumed you did.

About impeachment and discipline, of
course you are quite right. I suppose if you
count impeachment proceedings, there are very
few, whether under the federal system or an

elective system. But impeachment is the capital
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offense. I mean, they are very rare under any
system.

I think the important point is that
under merit selection, states that have adopted
merit selection, the public has been very well
satisfied. They have never returned to partisan
election. Sometimes I get the feeling,
listening to the proponents of not changing,
that everybody is out of step except
Pennsylvania. I mean, almost every state that
has examined the problem has chosen merit
selection. Pennsylvania is only one of a
handful of states, eight or seven, which still
elects all its judges.

CHAIRMAN DERMODY: Judge, thank you
very much.

HON. EDMUND SPAETH, JR.: Thank you for
the opportunity.

CHAIRMAN DERMODY: And, Lynn, do you
want to make ... We have time.

MS. MARKS: Do we have a little time?

CHAIRMAN DERMODY: Yes.

MS. MARKS: I am Lynn Marks, I am the
Executive Director of Pennsylvanians for Modern

Courts.
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In addition to Judge Spaeth who is
here, our Board's Chair, Ellen Kaplan, is with
us, who is the Associate Director.

I would 1like to commend the Committee
for holding these hearings and also for the very
hard work that you have done so admirably on the
impeachment proceedings and will continue to do.

Something I would add around
impeachment, and I know Judge Spaseth and you
were talking about how the focus was really on
one justice there, but one thing which I think
cannot be overestimated was your Subcommittee's
finding, as well as the Grand Jury's finding, of
this special 1ist that Justice Larsen Kept, his
VIP list that he kept, or whatever, of campaign
contributors and friends. And the reason that
is so significant is, even though only Justice
Larsen was found to have Kept such a list, that
as long as we have a system where judicial
candidates, in essence to win must go out and
seek contributions and endorsements from lawyers

and special interest groups, that the specter of

the special list really hovers over each and
every judge in Pennsylvania and there certainly

is an appearance of that.
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What I will do, because we have already
taken up so0 much time, is not talk about merit
selection but touch on some of the suggested
reforms really short of merit selection. And in
the wake of the House recess in June, without
discussing merit selection, and you all up there
understand the reasons for that better probabdbly
than I do, but a compelling question is raised,
and that is: should reforms of the partisan
election process short of merit selection be
pursued?

And PMC's instinctive response is:
absolutely not. Believing, as we do, that this
would be akin to treating the symptoms of a
fatal disease rather than curing the disease
itself. However, we know that they will be
discussed and we would like to comment on some
of them.

Certainly, one of the ones which we are
very opposed to 1is eliminating the so-called gag
rule, which Judge Spaeth already talked about
and so I won't go into it now, but we do have it
in our testimony. If we thought that the
advertising was bad in the appellate races in

1993, and I think that they were the worst that



reception
Rectangle

kbarrett
Rectangle


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106
we have seen, 1 think they get even worse if we
eliminate the gag rule: the judicial candidates
touting their positions on capital punishment
and guns and assault weapons and abortion and so
forth,

A suggestion I know has been to have
caps on campaign contributions. And while
legislation capping contributions to statewide
judicial candidates is spatially appealing, we
are concerned that the loopholes could strangle
its effectiveness.

There are obvious legal impediments to
imposing caps on any selected group of
contributors, such as lawyers. Although I know
that there has been one bill introduced in the
Senate which just had caps on lawyer
contributions. But even if caps were extended
across the board, there is no way really to
enforce the prevention of people who have hit
the maximum level from funneling money to their
candidatee, to their uncles and cousins and
secretaries and so forth.

And how would the legislation treat
contributions from PACs?

Well, donations made through PACs will



reception
Rectangle


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

107
be quietly used to bypass mandatory dollar
limitations on an individual's contributions.

While imposing caps will undoubtedly
please the traditional deep pockets of judiciatl
election campaigns, particularly since there
will be several appellate court races over the
next few years, but certainly the candidates
themselves will feel otherwise, unless they
happen to be independently wealthy or have
statewide name recognition. And that's because
I don't see judicial races getting any cheaper.

Since the costs will probably remain
constant, or more so, as media costs rise, the
pressure to raise money, if there are caps, it
will be raised considerably. Instead of seeing
100 people to each contribute one thousand
dollars to a judicial campaign, a race with a
hundred dollar cap would mean that a judicial
hopeful would go out and have to find 1,000
people to give a hundred dollars 8o the pressure
would even become more so on people
contributing. And for these reasons, PMC
continues to believe that judicial campaign
contributions should be eliminated and not

limited.
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I am going to just talk briefly on the
campaign finance reform for judicial candidates
because I know there is8 going to be a hearing
later this summer by other House members dealing
with this issue, and while we are not opposed to
campaign finance reform, I will l1imit my remarks
to those involving judicial races.

We fear that laws providing for public
financing will not cure the problems caused by
campaign fund raising. That candidates can, and
no doubt will, reject public money if they are
wealthy or if they have access to special
interest contributions. I know I probably would
if I were running. But for those who do accept
public money, a significant amount of private
dollars still must be raised in order to qualify
and so there still would be all the current
problems that we see in having to solicit money.

And, finally, I am not sure that there
is even a realistic hope of ample public funds
for judicial candidates when the available pool
is derived from voluntary taxpayer check-offs.
Certainly, the experience of the few other
states that have public financing for judicial

races suggest that there has not been. But we
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can discuss that further at another time.

Another proposal which is sure to come
up is rotating the ballot position of judicial
candidates and eliminating county of residence
designation on the ballot. Top ballot position
and county of residence certainly have no
bearing on a judicial candidate's
qualifications. The former is purely a function
of the luck of the draw and the latter is a
factor more within a candidate's control but
clearly no more relevant. However, to the
extent that these factors may have some impact
on who gets elected to the appellate bench, PMC
would support changes to the election code that
would rotate the position of name and remove the
designation of county residence.

But I must say that we feel compelled
to know that these reforms would leave,
completely unchanged, the far more profound
influence of political connections and money
raising ability in determining who wins
statewide elections.

We could address more of the suggested
reforms, and granted, some might help a little,

but we believe they are merely tinkering, and
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that we have a severe problem and a fundamental
problem with judicial campaigns as states have
outlined. And, therefore, we are really not
really hot on any of these proposed legislations
because no hemorrhage can really be stopped with
band-aids and we believe many of these are
band-aids.

We mentioned in the testimony, briefly,
about some of the grand jury reports,
recommendations. Clearly, it i1s the prerogative
of the grand jury, as well as other branches of
government and court reform organizations and
concerned citizens, to comment, and even
criticize, what are, seem to be weaknesses in
court practices and procedure. And, indeed,
those appraisals often result in welcome
improvements, such as we just saw recently,
maybe even last week, when the Supreme Court
abandoned the longstanding policy of providing
justices and judges with unvouchered expense
accounts. However, no matter how glaring the
deficiency or on-target the criticism, most of
these matters which were mentioned in the report
involving the inner workings of the court and

can only be corrected internally.
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We were pleased that the Supreme Court
has undertaken a self-examination of the
appellate petition review process and reviewing
how they conduct their internal operating
procedures and we await anxiously to hear what
comes out of these review efforts.

But we do word to the General Assembly
in the meantime to appropriate sufficient
funding to enable the Supreme Court to establish
a task force to study issues of gender, race,
and ethnic equity in the court system.

I want to just touch briefly -- I think
this is the last one I will because of time --
on the selection of Chief Justice.

In Pennsylvania, as you all know now,
the Chief Justice of our State Supreme Court is
chosen by seniority. And we suggest changing
that method, for changing the chief justice,
regardless of whether we continue with the
partisan elective process or whether we change
to an appointive system based on merit. Simply
put, seniority is just the least insensible way
to choose a chief justice. It really introduces
an element of chance into a process which should

be as professionally and carefully thought out
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as choosing a CEO of a corporation.

There are two ways that most states

select their

selection by

chief justices. One is by

the other justices themselves. The

other is by a gubernatorial appointment. I

have, in my testimony, what we see are the pros

and cons of each and I encourage you to read

them. We do
of either of
both of them
what we have
as an attack

justice. We

not have strong sentiments in favor
those methods, but we do think that
would be significantly better than
now. And this should not be seen
at all on the current chief

might have wonderful chief justices

who get there by seniority, but it is just too

much chance.

If vyou look at our Superior and

Commonwealth

Court, both of those courts are

chosen by the members of the courts themselves.

But we would

recommend that the General Assembly

adopt a Constitutional amendment to change the

way that the

And

chief justice is chosen.

then we have a section on statewide

funding of local courts, which I encourage you

to read.

I would either accept some questions or
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I understand, 1f you don't, it is lunchtime and
vou have heard plenty from our organization.

CHAIRMAN DERMODY: Representative
Masland.

REP. MASLAND: Just for clarification.
I was not aware of whether the selection for
chief justice had a constitutional basis or not.
I assume it is in the Constitution, what you are
saying then?

MS. MARKS: Yes.

REP. MASLAND: Okay. I didn't know
whether that was internal or not.

MS. MARKS: Yes, sir.

CHAIRMAN DERMODY: Thank you both very
much for your time.

MS. MARKS: Yes. Thank you for
inviting us to this hearing and thank you for
inviting us.

CHAIRMAN DERMODY: We will reconvene at
1:00.

(Lunch recess taken.)

CHAIRMAN DERMODY: Okay. At this time
we will reconvene the meeting of the
Subcommittee hearing on the Subcommittee on

Courts Hearings on Judicial Reform. And we will
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start off this afternoon, this hearing, with
Robert Tobin, Senior Staff Attorney for the
National Center for State Courts.

Mr. Tobin.

MR. TOBIN: Thank you, Mr. Chairman,
Members of the Committee. My name is Bob Tobin,
I am a staff attorney with the National Center.
I would briefly 1ike to describe the National
Center.

We are a non—-profit corporation,
headquartered in Williamsburg, Virginia, and we
are basically an offshoot of the State Court
System. We are a research arm and a
clearinghouse for the State Supreme Courts and
very often get called upon to make the type of
presentation I am being called upon to make
today.

My personal background, I was a college
teacher in Public Administration for about eight
vears, I was a trial attorney with the
Department of Justice for about a similar
period, I have been a management consultant.

And for about 17 or 18 years, I have been in
court administration, primarily in the area of

financial management and budgeting.
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As I understand my purpose here today,
is to speak in general terms about the practice
and experience in court administration
elsewhere, so that, perhaps, vou can apply it to
the needs of Pennsylvania.

I thought what I would do 1s, just to
put some structure to this, perhaps, make it
easier to ask whatever questions you may, simply
to go through the elements of court
administration, comment on it briefly, and then
at least feel free to interject as I go along or
you can wait till the end and ask any questions
you may have then.

But quickly the points, that I am going
to comment briefly on the following:

- One is the administrative decision
making process of the Supreme Court level.

-~ Second 1s the role of judicial
counsel and conferences.

- The third is State Court
Administrative Offices and how they function in
conjunction with the Supreme Court.

- A little bit about trial court
administration, relationships between the state

and locals and the relationship between court
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administrators and judges.

Let's talk a little bit about regional
court administration. Perhaps, you Know
regional selection of judges, which is a factor
in the way courts administrator and city
locations. Those are the points.

On the first, which is the
administrative decision making of the Supreme
Court level, I guess I have got a couple of
observations.

Court administration is new. If you
went back to 1950, there was probably then only
one state court administrator in the United
States, a handful of trial court administrators.
Most of the Supreme Courts were not in the habit
of dealing with administrative issues in any
significant way.

What is involved, at least in these
areas, is that the Supreme Courts and all of the
trial courts have increasingly have devoted a
lot of time to the question of court

administration.

Now, on the Supreme Court level, this
is usually done by what is called administrative

docket. That is to say, just as court cases are
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scheduled for adjudication, administrative will
choose their schedule for resolution by the
court. This is normally proposed by the state
court administrator. And the court will allow
the case a certain amount of time to considering
issues on this docKket, normally with some
background briefing papers in advance. This may
lead to some administrative rule making.

Administrative rule making, as the
courts have used it more, is sometimes brought
into tense situations with legislatures on the
relative ways of administrative rules and
statutes. By and large, legislature have
deferred quite a bit to the courts in this area,
in terms of the way they manage themselves
internally.

The administrative rule making process
in most states is very similar to the procedural
rule making process. 1In other words, vou are
going to have rules of civil procedure and
criminal procedure. The rules of administrative
procedure in that order, all you need is the
personnel and the variety of things of that
nature. And quite often, courts will come up

with draft rules to use for a committee to
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seminate these and go through the same process
they would for procedural rule making.

One of the big problems, I think, in
Supreme Courts, probably is, and makes 1t
difficult for them is, appellate courts
generally operate in a group of decision making
environment. They tend to carry this over into
the administrative environment as well.

Now, in some states, you might say the
chief justice is sort of a CEO and is clearly
designated as such. The tendency, however, is
for what we call colleageal administration.

Even where the chief is sort of a day-to-day
executive officer for the judiciary and most all
significant decisions are handled colleagately,
you Kknow, by the court. And the court entrusts
the chief to sort out the trivial from the
important where he has to come back for a policy
decision by the court as a whole. This is
particularly true in states where they rotate
chief justices frequently because of the lack of
continuity there. It makes it difficult to
entrust too much to an individual chief because
that person is going to be replaced shortly.

Now, a couple of things that come up,
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in some states, the Supreme Court has relatively
little control over the intermediate appellate
courts and they tend to be somewhat independent
administratively. The degree of Supreme Court
control over trial court operations varies
greatly from state to state. But, by and large,
now, I think it is fairly common that the
Supreme Courts does have the ultimate
administrative authority over the trial courts
of their state.

There are three states where
administrative authority over the trial courts
is exercised by a judicial council. Those
states are California, Utah, and Georgia.

Now, I think the role of the Supreme
Court is substantially greater in a state where
the trial courts are state financed. I mean, it
figures because the amount of the size of the
budget, the number of personnel, the complexity
of the administrative problems, get Kicked up to
the state level. And it usually affects the
decision making process at the state level a bit
when that goes on because the burden on the
court increases as a result of this added

responsibiliity.
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Now, I would say a few words about
judicial councils and conferences.

CHAIRMAN DERMODY: Before you go to the
Judicial council, I am just curious, when you
first started discussing the court
administration, you mentioned that in some
states, some courts have administrative problems
they have to wrestle with and decide, they place
them on what you called the administrator's
initiated docket?

MR. TOBIN: Yes.

CHAIRMAN DERMODY: 1Is that fair?

That is a case docket that 1lists the
cases and the matters pending that they have to
decide?

MR. TOBIN: It 1is like that, actually.
The ones that I am familiar with, normally, you
may have anywhere from, say, 15 to 20 issues,
usually listed in manner of priority. And these
are proposed to the court, sitting as a group in
an administrative session. And, normally, they
will resolve a considerable part of these at any
time. Like anything else, they will defer them,
or refuse to make a decision on them if they

don't think the time is right. But it 1s almost
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a corollary with case processing, is the way

. they do it.

CHAIRMAN DERMODY: 1Is it a public
document?

MR. TOBIN: That varies a little bit by
court. And in some places 1t is. Some of them.
But it i1s not normally, say, the public process,
in the sense that you can come in and hear —— I
mean, you are not going to hear the
deliberations of the court and if they have
heard a little argument either.

CHAIRMAN DERMODY: Right.

MR. TOBIN: And they tend to look at it
that way.

Some courts have a fairly open
administrative procedures. But on the whole,
they tend to equate sort of a group session the
way they handle the adjudication process with
the way they handle the administrative
processes.

CHAIRMAN DERMODY: I thank you.

REP. CLARK: Excuse me.

How does an issue or a matter get on
the administrative dockets?

MR. TOBIN: Well, very often, the
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chief, and somecone, will determine what the
agenda is.

Now, I think, as a practical matter, in
most states, the state court administrator
prepares the administrative agenda because many
of these things are issues on which the state
court administrator needs a decision, he/she
needs a positive decision from the court.

Normally, the chief will, you know, is
the ultimate decider of what goes on the agenda
and the priority in which things appear on the
agenda. There. Except for the occasional state
where we have a highly colleagate system. But
that would be the normal way.

REP. CLARK: So the administrator would
run into a problem or run into an issue that

they would need some guidance or decision on it

MR. TOBIN: ... they would need a
policy decision from the court.
And I think basically what the chief

justice normally does 1s determine those issues,

you know, real issue things, is a policy
significance as opposed to sort of a day-to-day

indecision that the chief might decide to make
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personally rather than refer it to the court.
And I think most courts rely upon the chief to
kind of sort out the important issues that they
have to deal with as a group.
REP. CLARK: And you also talked about
that the administrative issues and you also

talked about a rule making process. What would

MR. TOBIN: Yes.

MR. TOBIN: All right. The
administrative rules of court, I mean, I
distinguished those. 1 think everyone is
familiar with the example of procedural rule
making of rules of civil procedure, the rules of
criminal procedure. There are, as
administrative rules increase, they have come up
with a whole series of rules, you know, they
make up. And something that would be simple is
when a court and things as a dress code and, you
know, a whole series of administrative rules of
that type.

And there are some courts that have
sort of not used the same method for doing
administrative. Most do. That 1is to say, the

courts have committees. Because then you have a
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procedural committee for civil, a procedural
committee for family, a procedural committee for
criminal; and those, the committee may recommend
changes in the procedure. That the bar might,
the court might. And it goes through some sort
of committee process and then this will come
back to the court with a draft and the court
will approve, or not approve, and that will be
disseminated.

The adminstrative procedural rule
making is now starting to fall into that
process, but it tends to be a little bit,
probably not as public as the others. Because
the one reason being that the bar involvement is
not as heavy, you Know, on the adminigstrative
side.

REP. CLARK: Is there an issue of
conflict arising between administrators and‘the
courts over issues, 1is that typical, or going on
today?

MR. TOBIN: You mean issues as what

issues should appear in the docket, or the

resolution of the issue?
REP. CLARK: Or both.

MR. TOBIN: Oh, yes. Oh, yes.
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Sometimes I think the court administrator may
only have things that part of those things
should be priority items or considered in the
court. You know, they may not decide to do it
or decide it differently than the court
administrator wants. But, actually, the court
administrator serves usually at the pleasure of
the court or at the pleasure of the chief
justice and, obviously, defers in these matters
ti11 then.

REP. CLARK: So the administrator is an
employee of whom?

MR. TOBIN: Oh, ves. Well, that varies
by state. 1In some states, the administrator
serves at the pleasure of the court as a whole.
Some states, the administrator serves at the
pleasure of the chief justice.

REP. CLARK: Thank you.

CHAIRMAN DERMODY: I just have one. 1In
the states where you say at least the
administrative docket has been created in public

and do you have any idea with what states
reforms are in order to 1ift public response
(inaudible}?

MR. TOBIN: Well, it depends. Some of
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the smaller states, North Dakota, probably, is
the one that most comes to my mind as probably
being the most open there. It 1s almost 1like a
Sunshine Law approach to this and then it scales
doun from that. I would like to, rather than
trying to answer that off the top of myv head on
some of these points, if vou want me to follow
up on these =--—

CHAIRMAN DERMODY: I would appreciate
that.

MR. TOBIN: --— we will run it through
our research and our clearinghouse and we will
come back to you with detailed answers rather
than me trying to guess.

CHAIRMAN DERMODY: That would be fine.
Sorry to interrupt you.

MR. TOBIN: On judicial councils or
conferences, the idea of having judicial
councils and judicial conferences goes back
pretty early in the century, actually predates a
lot of the court administration stuff that is
pretty universal. And these were the early
concepts of micro court management, court
reform.

Judicial council and judicial
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conference —— I saw them spelled ocut in some of
the materials that were sent to me from
Pennsylvania -- a judicial conference tends to
be a very broad, large meeting of judges in a
particular court system and it is usually for
communication, for education, and for strictly
what I would call intrabranch sort of bonding.

The judicial council had a much more
programatic policy rule, usually. They are
smaller and they very often include legislative
members, members of the administrative branch,
like the Attorney General.

CHAIRMAN DERMODY: Were you just
describing Pennsylvania's model?

MR. TOBIN: No, I am talking generally
now about these things. It is controversial.
Some judicial councils do not 1ike to have
legislative members, or they feel that they are
strictly a judicial type of thing. And very
often they propose legislation. And they
wonder, you know, if they should have
legislators there. Generally they are.

A typical judicial council will have
bar representation, usually the ex—officio

president of the state bar. They will have
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public inter-representation of some Kkind,
typically the League of Women Voters, in some
states perhaps maybe union representatives.

They will have quite a cross-section of judges
and court administrators. They usually do put a
predominant element on it, but there will be a
mixture of people.

Thelr role generally:

- The thing is periodically.

- Their role is for people that can't
spend forever there, but their job is staff
support and the staff support is normally
provided by the state court administrator.

- The judicial council will basically
take a look at the needs of the court, pulls
back from the day-to-day turmoils of the court
and look at basic problems that may have to be
solved over time and they usually make a number
of improvement suggestions at their meetings.
Very often, this will result in proposed
legislation. And, traditionally, judicial
councils have played that role as sort of
innovators of policy and programs to improve the
courts.

As I mentioned before, in a few states
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they have played a larger role in matters.
They, in effect, are the administrative decision
making mechanism for the trial courts and that's
where that's not been normal.

The state court administrative offices
are probably not as well understood as they
should be. They have grown up in the last 20 to
30 years, play a very, very significant role in
the way the courts operate.

And what do they do?

Well, certain things that they do are
things that any administrative governmental
agent would de: they would be doing personnel
administration, planning, budget accounting,
purchasing, technology development, perhaps
processing some grants. The types of things,
you know, as a basic administrative function you
would associate with an executive branch
government agency. But there are certain things
that they do that they are probably a l1little bit
more, let's say, court oriented.

For example, they tend to be the
depository for court statistics, caseload data,
and that type of information. They also tend to

get involved in the whole question cf: the
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whole records in the courts are loaded down with
paper. There is some new type technology that
is going to be changing that significantly in
the next ten years or so, but for the time
being, the whole question of that problem very
often gets kicked up to the state level, in
terms of standardization, uniformity,
improvement.

Court facilities are normally provided,
in most cases, even out of their state funds, by
the county. Nonetheless, state court
administrative office is very involved in
setting up the civil legal standards and
basically attempting to see the courts at the
state are housed adequately. They also, of
course, get involved in court the way standards
and case load management from the state
perspective. Now, those are more or less, I
would say, sort of corollary functions, but they
do an awful lot of staffing in the court
committees.

Most state court administrators use a
whole slew of committees associated with any
Supreme Court. Under the rules committees, all

types of committees, bar, bench committee, one
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thing or another. And, by and large, these are
staffed out of the state court administrative
office.

The state court is very open. It has a
legal component and provides legal advice to the
court in administrative areas. 1In other words,
s0 the court basically, you know, has a legal
component that may deal with cases in front of
the court, it also will have a legal service
unit that provides administrative opinion, which
increasingly conflict today. Particularly in
personnel alone, it is generally all types of
legal issues.

And I think they will find, of course,
the leaders of the executive branch liaison,
legislative liaison, bar l1liaison, a whole
variety of groups this office has to maintain
contact with, they do want a program
development. That is to say, there may be a
program come up that it is going to be put out
in the trial courts, but the demonstration or
the whole concept may be to develop the state
court administrator's office with -~ pile it
somewhere and then 1t goes off to be implemented

by the trial courts.
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And they are, their relationship with
the trial courts is a very interesting one. 1In
some states, very limited. 1In other states,
very, very strong control: 1if I would be 1living
across to New Jerseay, yvour neighbor, who have a
highly centralized sort of court administrative
office, and more so0 then, I would say, most
states,

Now, 1if the question of, you knhow, very
big issues is the relationship between the
Supreme Court and state court administrator and
the trial courts, in some states the presiding
judges and some trial judges are appointed by
the Supreme Court. That 1s rare. Most states,
typically the presiding judges are elected by
their peers or occasionally there is a seniority
system, but the most common method is peer
election,

This, now, there has been some
indication of a switch to the choice of deciding
judges by the Supreme Courts. It is a very
touchy issue and it cuts both ways.

Now, the other aspect of this
relationship from the state court administrator

and trial court administrator, does the state
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court administrator have to approve the hiring
of the trial court administrator and could the
state court administrator fire the trial court
administrator?

The trial court administrator has to
work closely with the President Judge in a
court, is that solely the choice of that judge
or does the state court administrator in the
Supreme Court have some say in this matter? And
that is a touchy i1ssue of court administration,
the extent to which the lines of authority on
vertically downward from the state level into
the trial courts and then, occasionally, it
blows up into a confrontation.

Now, ancther problem is the whole
question of state level functions and local
level functions. 1 mean, what do you Kick up to
the state? What should be left at the local
level?

What very often, for example in
personnel matters of where the job is state
funded, the idea would be that the choice might
be made locally, but it would have to be
according to rules enacted at the state level.

It is a very complex sort of
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relationship growing up in a lot of states now,
as to what should be up at the top and what's at
the level end. Some tendency, or a few years
back, the tendency was to centralize too much.

I think the tendency more recently has been just
the opposite.

And what 1 say, just the last few
points in line here, regional, on that whole
question of regional administration. The only
reason I know this was, I know there was some
material sent to me and some talk of three
regions. And also in connection with that, the
question of the judges coming predominantly from
one part of the state rather than another and
what that meant for the functioning of the
court.

And regional court administration is
very big in some states, but it tends to be most
common in rural states where it probably is a
very natural phenomenon, not to try and have a
trial court administration act at county level,
to group counties into multi-county units for
purposes of trial court administration.

The idea of three regions in one state,

Pennsylvania, seems, perhaps -- you know, it
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does not strike me particularly as rural. But
the regional administration, regional trial
court administration is used, I think quite
effectively in the more rural states. 1In, for
example, Iowa and Minnesota and places, North
Dakota, Plains state areas where you have fairly
diffused population and it seems to be suitadble
there. Whether it is in a more urbanized state,
you know, is debatable.

And a question came up on regional
selection of judges, of course., It is
interesting that I was in Ohio a couple of years
ago and they were part of some elections and it
just turned out, I think -- and I am not certain
—— I think three or four judges from the court
were from Columbus just by a fluke of that
election. And that happens from time to time.
When you have major metropolitan areas by their
nature generate a lot of votes in the state, the
judges tend to come from those areas. And the
same at the local level, judges tend to come
from the most populous part of the voting
district. And I don't know, there is not too
much you can do about that.

Some states, actually a very annoving
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fact, elects 1ts judges on a regional basis, as
do some states. As an example, in Illinois, the
three judges are elected out of Cook County, and
they have four other regions elsewhere and I
don't Know if any of the judges are elected out
there. That has some problems. I think that
solves a geographic problem/it creates some
other problems.

CHAIRMAN DERMODY: What happens in
Il1linois? 1 don't know if I heard you.

MR. TOBIN: You have seven judges, you
have three elected out of Cook County.

CHAIRMAN DBERMODY: Seven judges on the
Supreme Court?

MR. TOBIN: Yes. Three elected out of
Cook County and then the other four are elected
out of regions throughout the state. And it
has, over the years, achieved a geographic
balance. Of course, that's the purpose of it.
It also happens to achieve a political balance
by the way the state votes politically. That is

what they have done.
One question that comes up, and this
goes back to the question you were talking

initially, was the role of the Supreme Court in
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administration. And a Supreme Court could
delegate to the chief, it could divide up, say,
administrative functions within a court, or --
and I think this is maybe one of the weaknesses
at the regional election -- is sort of divide up
administrative responsibilities regionally, and
basically to some extent that pits judges
against each other, trying to allocate court
resources, regionally. And there are some
problems inherent in that.

And the question -— the last point, and.
I basically took these remarks on the materials
that were sent to me -~ the question of whether
judges in appellate courts or in the
administrative office itself is spread
geographically in several locations and what
that has. Obviously, I think you lose something
by that, but it is very common in states where
yvou have: the capital is not the major
population center to have this type of
situation.

For example, in Illinois, part of the
administrative office is in Springfield, a part
of it is in Chicago. 1In California, the

administrative offices of the court and the
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Supreme Court don't even sit in Sacramento, it
gsits in San Francisco. The Supreme Courts of
Louisiana are not in Baton Rouge, they are in
New Orleans. The same thing in Maine: no one
is in Augusta, evervone is in Portland. So you
split between the two.

I think that happens. I mean,
obviously, there are some problems there, by
diffusing people, but it is the better for
worse., It is a fairly common pattern when the
state capital is not a major population center
in the state.

And, actually, that concludes any
regular statement I had. I would be happy to
answer any questions you may have by the
Committee Members.

CHAIRMAN DERMODY: Representative Cohen
from Philadelphia.

REP. COHEN: Do you focus at all on
considering legal education requirements?

MR. TOBIN: Do I personally?

REP. COHEN: Yes. Does your center
focus at all on it?

MR. TOBIN: Yes, we do. Actually. the

way the center —— a 1ot of legal -—-
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We deal with legal education. I was
speaking about --

Legal education with regards to tools
or judges, when we are talking about legal
education?

REP. COHEN: I guess both. And the
Pennsylvania Supreme Court recently imposed six
credit hours and then it is going to be nine and
then twelve.

MR. TOBIN: Yes. Obviously, this term,
the way, the one thing that it has to do is,
there is a trial judge college in Reno, which
has traditionally sort of played the lead role
in this center. The center, we kind of defer to
them in some of these areas that they did
traditionally leader in that part of it. But we
do provide a lot of courses ourselves, training
courses for judges, particularly administrative
matters. And so, if vou look at the courts
here, that you have many things for judges, yes,
we are most concerned with that.

REP. COHEN: For lawyers, does your
center do any research?

MR. TOBIN: We do some. But, actually,

again, a lot of the -- We endorse, for example,



reception
Rectangle


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140
continuing legal education, and so on. And wse
do provide various project, we are working
towards. That normally is probably much more
like you come out of bar associations than it is
from us. We are involved in it, we are familiar
with it, we are supportive of i1t, but we are not
the prime mover.

REP. COHEN: Do you have knowledge as
to whether Pennsylvania‘'s administrative
requirements of twelve credits ... is that
average?

MR. TOBIN: No, I don't have the
personal knowledge to comment on that. I am
sorry.

REP. COHEN: OkKkay.

CHAIRMAN DERMODY: I just have a couple
of questions about judicial councils that you
talked about earlier in your testimony.

You mentioned several states have
active judicial councils?

MR. TOBIN: Yes.

CHAIRMAN DERMODY: Do you have any idea
what states you might be referring to?

MR. TOBIN: Well, let me make a point.

Judicial councils is kind of ebb and flow,
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depending very often on the interests ¢f the
court and the members who are on the judicial
council. Now, the judicial council at this
point is extremely active beefing itself up and
probably ascerting itself to the degree it never
has in the past, as in California. And they are
looking very very carefully. That, look, that
is a unique state in the sense that that
judicial council has administrative control over
the trial court system that's not common in the
history of the United States.

What judicial councils are extremely
active at this point in time? I would have to
look that up for you. I would suggest, off the
top of my head, usually at any point in time, I
would say roughly half the states have judicial
councils that are actively, what I would say,
proposing changes and reform and similar.

Utah, for example, is another state
that has a judicial council which is sort of
administers to the trial courts and they are
going through a transition to state financing
and that Judiciary council is extremely
involved. And those two come to mind. As I

say, a little bit atypical.
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CHAIRMAN DERMODY: Then, indeed, you
would be able to supply us with the names of
other states?

MR. TOBIN: We can.

Actually, there have been some very
fine studies done of the whole judicial council.
We just got through with some ones announced at
the Federal Judicial Center, a deputy named
Russel Wheeler, who probably has a compendium,
really, of experience in this area and I would
be happy to supply that.

CHAIRMAN DERMODY: Representative
Clark.

REP. CLARK: 1In those judicial
council's, 1s 1t fair to say that they deal in
two grounds: one, recommendations of needs of
the court; and then, number two, recommendations
to the legislature if something falls within
their realm?

MR. TOBIN: Yes. One of the things
that they deal with might require -- in fact,

some of them require -- administrative rule

making, some of them require legislation. But,
normally, they will take a look at what the

needs are and then when they get to the
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implementation aspect of it, they will direct
these to the legislature or to the
administration side of the court or toward what
other groups are necessary to implement it.

But they very often do. 1In fact, it
would be rarely. Probably most judicial
councils that are active will propose some
legislation mostly during the legislative
session.

CHAIRMAN DERMODY: You indicated that
some of them are active as administrators and
some Of them are just advisory or ...

MR. TOBIN: Yes, they are primarily, 1
would say, advisory. That is to say that I
think that judicial councils generally have
playved a role of looking at the needs of courts,
pulling themselves back from the day-to-day
operations, looking at the needs of the courts
over time, suggesting improvements that will
take some time to implement, and, in fact,
providing impetus for seeing that these things
are implemented. Because, very often, judicial
council includes a lot of influential people and
all their branches. It is highly atypical for

judicial councils to be involved in the, I would



reception
Rectangle


10
11
12
13
14
15
16
17
18
19
20
21

22
23

24

25

144
say, the administration of a trial court system.

And I am not certain that they do it
terribly well because so many of them are busy
in other things that it is hard, really, for
them to deal with that.

REP. CLARK: Thank you.

CHAIRMAN DERMODY: Mr., Tobin, thank you
very much. I appreciate 1it.

MR. TOBIN: Thank yvou for having me, 1
enjoyed it. And if you need any follow-up
information, T will be happy to supply 1t.

CHAIRMAN DERMODY: Great. There will
be.

Our next witness, and the last witness
today, is Nancy Sobolevitch, the Administrator
of Pennsylvania Courts.

MS. SOBOLEVITCH: Thank you,
Representative Dermody.

CHAIRMAN DERMODY: Thank you.

MS. SOBOLEVITCH: I am pleased to be
here today. And I do have a statement, if it

would be satisfactory?

CHAIRMAN DERMODY: Yes.
MS. SOBOLEVITCH: Although some of you

have been here more recently, it 1s kind of nice
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for me to be back in this room, since I used to
work for the legislature as opposed to this
third branch of government that I am now in.

I appreciate your kind invitation. And
if I sound as though I am racing at any time
through my testimony today, it is because I was
in Philadelphia earlier for a meeting of the
Judicial Auditing Agency and came racing up the
Turnpike. I didn't want to contribute to the
Judicial Computer Project Fund so I did not have
any interaction with any of the State Police on
the way so I just want to make sure that you all
understand that.

As you know, the views of how
effectively Pennsylvania's courts function are
numerous. And as is true when any large
institution is evaluated, some of those views
are straight—forward and constructively
critical, while others are factually inaccurate
and some of them are, frankly, dead wrong.

Yet many of the most critical
assertions about our judicial system are taken
as gospel, often simply by function of their
repeated retelling. Today, I hope to offer

practical insight into some facts.
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Like so many other Americans over the
past weeks, I have been fascinated at least
periodically by events unfolding in a California
courtroom. But I am at least as fascinated by
the nature and volume of the media's coverage of
the proceedings relating to the deaths of Nicole
Simpson and Ronald Goldman as I am by the
proceedings themselves,

Clearly, I have no insight into the
facts surrounding the 0.J. Simpson case and
that's not our purpose here today. But as not
one, two, or three, but at least five television
networks have offered up day-to-day courtroom
drama, and as newspapers have even headlined the
story above the fold, one begins to sense
something less than a glimmer of responsible
public service in the extraordinary coverage.

Ironically, given O.J. Simpson's career
both on the field and in the broadcast booth, to
a very real extent the proceedings in Los
Angeles feel almost like competitive sport.

Somewhat similarly, in Pennsylvania, I

have reluctantly concluded that for a few —-- and
I certainly do not indicate that these two

bodies of the House and Senate are those few —-
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there 1is an element of sport when our judicial
system is the subject of discussion. In fact, a
portion of the commentary has become so routine
and is so religiously rehashed that it has
become almost trite in the retelling.

But far worse than trite, such comments
canh be -- and are —-- deeply injurious to a
judicial system.

I would add that something that is
injurious to the judicial system is injurious to
all government agencies and branches. It is a
poxX on all our houses when something is
happening in one branch of government.

But I think our judicial system in
Pennsylvania is one which functions
extraordinarily well on balance, particularly
given its size, the complexity of the law and
the issues which i1t confronts, the system's
geographical scope, and the resources that are
available to it.

Such comments are also injurious to a
judicial system:

- which has long been accountable in
ways that few recognize and fewer credit,

- which has taken enormously successful
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strides to meet operating challenges head on,

- and which has had the foresight, if
limited support in some quarters, to try to plan
for its future through technological innovation
and attempts at critical self-examination.

Briefly today, let me touch on a few
key topics which I bvelieve are of particular
interest to both this Subcommittee and to the
Judiciary.

First, with regard to caseloads, we are
functioning well as a system in one sense and
can be seen Iin a glance in the statistics:
statewide, we are generally at least holding our
own in keeping up with caseloads. In some
areas, enormous successes are being achieved in
whittling civil case backlogs dating back many,
many years.

For example, the most recent statewide
caseload statistics available are for calendar
yvear 1992, For that year, the Common Pleas
criminal dockets showed slightly more than
twenty~-five hundred fewer cases pending at the
vear end than were pending at the beginning of
the year notwithstanding a growth in the number

of new cases filed.
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In Philadelphia, herculean efforts by
judges there, by the First Judicial District's
executive administrator, and by many others,
have led to dramatic decreases in civil case
inventories, as I belleve a press statement in
the packet we handed out demonstrates. Those
efforts, spearheaded by Administrative dJudge
Alex Bonavitacola and using the services of
members of the bar as voluntary "judges pro tem'
and as settlement masters, are continuing.

For those successes in swift case
management, we can thank a variety of people:
judges who are doing their jobs effectively;
those who work in support of judges, be they
elected row officers, court administrators,
court reporters, or the like; volunteers like
those in Philadelphia; certainly members of the
Bar; and the legislature for periodically
assessing the need for additional judgeships and
creating them when necessary.

With regard to collections, statistics
can also tell us something beyond caseloads.

How well, for example, are fines, fees and costs
being collected?

The answer: nearly 90 percent, at
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least at the District Justice level, since
automation of those offices was completed in
December of 1992,

While we all recognize that the
Judiclary's primary role is not as a collection
agent but rather to equitably dispense justice,
wih the right tools courts are increasingly able
to emphasize effective collections. They do so
not just because the money is owed, but also
because the obligation to pay fines, fees and
costs enforces the effectiveness of the criminal
justice system 1itself.

Oour successes Iin establishing a strong
collection rate at the district justice level is
no accident. That achievement results from
successful implementation of the first phase of
our Judicial Computer Project. And that first
phase, as well as our plans for future statewide
court automation, represent the type of planning
for present and future challenges which
Pennsylvania's Judiciary has undertaken since
the mid-eighties,.

We are very proud of our successes in
automating the district justice offices, with

good reason. For although I have said this
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before, possibly to some of you, it nevertheless
bears repetition: in 1992, we completed a
statewide automation project costing $24.5
miliion on budget and on time.

Today, we operate a system with 541
remote locations, 3,000 users, and we do it
primarily from our central site in
Mechanicsburg.

Frankly, there were those who said the
Supreme Court and the administrative office
weren't up to the task of automating the
district justice system since it was so large
and comprehensive. They said that we would fail
at an effort which by every national standard
was ambitious. On behalf of the men and women
who made the project work, some of whom I just
laid off last Thursday for lack of funding, I am
happy to say that our critics were wrong.

Our critics are also wrong about the
Judiciary's fiscal accountability. They say,
succinctly, we aren't. Again, they are wrong.

The fiction is that we don't submit
budgets the way the rest of state government
does.

The fiction is that we are not audited
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the way the rest of state govenment is audited.

The fiction is that no one knows what
we spend when we spend it, how we spend it, whom
we hire, when we hire them, and how much they
earn.

And the fiction is, that none of the
information is public and available.

The truth 18 contained right here. 1In
report after report, in hard copy, diskette,
magnetic tape, produced variously on an annual
basis or as frequently as on a monthly basis.

Where does it go?

It goes to the Appropriations
Commifttees, to the Legislative Data Processing
Center, to the State Treasurer, the Auditor
General, the Budget Secretary, the Deputy
Secretary of Administration for Employee
Relations, the Deputy Secretary for Comptroller
Operations. It also goes to the media when they
request it and i1t goes to the public when they
request it.

The fact is that one Appropriations
Committee staffer some years ago told our staff
that, if anvything, we provided too much

information. Ancther legislative staffer
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admitted at another time that some of what we
provide 1s never touched. Ever.

With the exception of the three year
period, our budgets have always been submitted
to the Governor's budget office as executive
branch agencies do, and of course they are also
submitted subsequently to the legislature for
scrutiny as well.

The fact is that judicial budgets are
subjected to at least as much scrutiny as those
of any other state government entity, and
certainly more s0 than some. For instance,
neither the executive nor legislative branches
of government has two branches examining their
budgets and having a chance at cutting.

As for audits, copies are sent each
year to the Appropriations Committees, to the
Budget Secretary and his Deputy. They are
performed annually by a Big Six accounting firm,
currently KPMG Peat Marwick, which is hired by
the Judicial Audit Agency. And that 1is the
meeting which I came from this morning. And,
incidentally, 1 bring tc you, Mr. Chairman,
Judge Dauer's willingness and welcome, as you

will be using the courtroom next to his office
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later today. Judge Dauer is a member of the
Judicial Audit Agency and was in Philadelphia
for that meeting.

CHAIRMAN DERMODY: Thank vou very much,
and I will thank Judge Dauer when I see him.

MS. SOBOLEVITCH: And we all sat around
and said who said we don't cooperate between
branches of government?

The fact is that our audits are
routinely available, not just to other parts of
state government, but also to anyvone else who
would 1ike to see them. Periodically, someone
in the media does want to see them and we've
always complied.

Just to emphasize the point of
accountability one step further, some of you may
may have read recently about the Philadelphia
Daily News's lawsuit filed against the executive
branch. The gist of it, as I understand it, is
that the Daily News 1is seeking data on state
employees in an electronic format which the

administration has declined to provide.

Granted, there are a lot more employees
in the executive branch than we have in the

judiciary and I will concede that all units of
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government have resource issues to contend with
if everyone in America is going to seek data in
Just the precise electronic formats they
designate. But I was amused when the Daily News
reporter who contacted our office said that
someone in the executive branch had told him, to
the effect, *...oh, you'll never get this
information from the judiciary."*

The Daily News had the information from
us in two weeks, in an acceptable format which
we worked with them to provide.

We are far from perfect in being able
to provide all the electronic data people want
from us and we are still working at a policy
which will help us provide a consistent level of
electronic public access to court information
from the district justice system. But we were
able to meet the Daily News's request because of
the experience we are gaining from our Judicial
Computer Project in the area of what our
computer people call "electronic data
interchange.” We are committed to furthering
our EDI coordination, not only with the media,
but also with state agencies 1like PennDOT, the

Revenue Department, the Department of
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Corrections, and others who will benefit.
Unfortunately, lack of resources in the Judicial
Computer Project is going to hinder each of
these links.

I should tell you just a footnote, for
example, at this point in time, all of the forms
that are needed by PennDOT for the suspension of
licenses, which are called D.L. 38s, are all
submitted electronically to PennDOT. They don't
have to rekey in that information which they
always used to do. All of the monies that are
sent from the Department of Revenue from the
district justices for the state's share of the
fines and costs are sent — the monies come in,
obviously, through the banks, but the record of
them comes on tape. 8o that there are those
kinds of interchanges which I think have been
helpful and effective in creating accuracy as
well as timesaving and moneysaving.

Enclosed in your packets are recent
statements by the Supreme Court which relate to
— 1literally -- a multitude of activities which
it has undertaken in more diverse areas than one
might realize. I will briefly summarize some of

what is said in some of those releases,.
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- I spoke earlier of the successes in
Philadelphia's civil courts at reducing case
backlogs. That effort is but a small part of
the vast improvements which have occurred in the
city's courts since the Supreme Court assigned
Justices Papadakos and Cappy to intensively work
on reforms there. Although the Justices no
longer devote day-to-day attention to these
reforms, the work continues —- even under the
strictures of a multi-year, no growth budget
agreement which the court entered into with thé
City -- with strong local leadership.

We are in the fourth year, by the way,
of a no growth budget there and have managed
through the money that we, in working with the
court system, and establishing an AOPC
procurement unit, we have been able to save
encugh money to afford -- considerable savings
to afford the cost of living increases that the
court employees were entitled to and to afford
computerization in the offices of the judges.

- In recent vears, the Supreme Court
has mandated a continuing legal education
program for Pennsylvania's attorneys and seen

the CLE curriculum expand rapidly from courses



reception
Rectangle


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

158
on ethics to a range of courses on substantive
legal issues.

And I know, Representative Cohen, you
are interested in that issue. I am not goilng to
be able to provide you with a great deal of
detail in that area, but we can get it for vou.

- Even more recently, the court has
sought funding to extend the availability of
continuing education to all state trial judges,
a program which is currently well attended but
only optional, partly due to lack of available
funding.

- The court has also sought funding for
a commission to study issues of gender, race and
ethnic equity in Pennsylvania. These are topics
which have been given careful consideration by a
number of other states throughout the country
and which bear examination here as well.

- The court has undertaken in-depth
reviews of issues relating to the establishment
of internal operating procedures for itself and

whether appeal review processes should be

revised, all the while establishing a vouchered
expense account system for itself and the

intermediate appellate courts.
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- The court has indicated its desire
that my office dramatically enhance our policy
planning capabilities by developing a staff with
that expertise. My suggestion in this regard is
that developing such a staff can and should be
accomplished in tandem with efforts to rebuild
the administrative office's court management
department, which no longer exists for lack of
funding.

- And, of course, the court has pursued
the Judicial Computer Project with considerable
success and, ironically given the level of its
support it has received in Pennsylvania, notable
national recognition from those who understand
the issues at stake for judicial systems which
are behind the technological times as the
twenty-first century approaches,

— Finally, the court has spoken clearly
of the need for broader unification of
Pennsylvania's judicial system. Aside from the
Constitutional points in this matter, it is
clear that the time of public sector fiefdoms,
be they judicial, legislative or executive, is
long past. And from the standpoint of

organizational theory, it is this Supreme Court



reception
Rectangle

kbarrett
Rectangle


10
11
12
13
14
15
16
17
18
19
20
21

22
23

24

25

160
which has worked longest, hardest, and most
successfully in achieving the positive results
that unification can mean to an organization in
a state as lardge as ours.

Ladies and gentlemen, I am not here to
paint a picture suggesting all is right with
every aspect of our judicial system, just as I
assume you would not try to tell me that the
legislative process works just as everyone
believes it should. I am here to answer your
guestions and to remind vou that Pennsylvania's
judiciary is working well from Erie to
Philadelphia, from Scranton to Beaver, from
Shinglehouse to Bedford, and in all parts in
between.

The Supreme Court has been examined
more closely over the past year than any other
part of state government has recently been
scrutinized and at a time when it was under
unfortunate and misguided attack from within,
Through this difficult period, the court and its

members have continued to function effectively

in both their judicial and administrative roles.
As work is completed by individual

members of the Supreme Court on their review of
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internal operating procedures and allocatur
procedures, Pennsylvanians can expect to learn
of the court's findings, just as the court
recently publicly announced 1lts expense account
policy.

We are, in summary, making great
strides in this judicial system, with
progressive plans for the future which emphasize
every judiciary's fundamental task:
adjudicating fairly and impartially in an
accountable manner. Today I invite vour
questions, as 1 invite your support for our
efforts as this legislative session draws to a
close and in coming vears.

Thank you for the opportunity to be
here and please consider inviting me back for a
follow-up conversation when you are nearing the
end of your tasks. 1 promise not to come with
such a lengthy introductory statement.

I would be happy to answer whatever
questions vou may have.

CHAIRMAN DERMODY: Thank vou. I am
sure there will be many questions, and we will
invite you back.

MS. SOBOLEVITCH: Thank you.
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CHAIRMAN DERMODY: And, of course, we
all anxiously await the review of what your
court is doing itself on the internal operating
procedures.

MS. SOBOLEVITCH: Thank you.

CHAIRMAN DERMODY: And also the section
that you mentioned in the policy planning
capablilities of your office and your efforts
there, also, I think, would be very important to
all of us.

MS. SOBOLEVITCH: We would like to be
able to do future planning, essentially is what
we are talking about.

CHAIRMAN DERMODY: Right.

MS. SOBOLEVITCH: We have had in the
past department of court management, and that's
been the technological transfer kind of thing.
And when I say technological transfer, I don't
mean computers, I mean the administrative
techniques and so on that we could pass through
to the trial courts. Buit we cannot afford that

department of this year and that is going to

hurt.
CHAIRMAN DERMODY: Representative

Clark.
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REP. CLARK: Good afternoon,

MS. SOBOLEVITCH: Good afternoon.

REP. CLARK: Mr. Tobin, before you, had
talked about the location of admintstrative
offices. Where is the location of your
administrative office, and do you have more than
one administrative office?

MR. TOBIN: Yes, indeed. Actually, we
have three locations and possibly four,
depending upon your interpretation.

Most of my time is spent in the
Philadelphia office which has traditionally been
there for many years, certainly dating well
before I became court administrator.

There are approximately 30 people, I
believe, staffed at the AOPC in that office.

We have other central computer site and
our administrative people —-— when I say
administrative, I mean those who pay the judges,
handle the accounting for the judiciary, etc. —-
now out in Mechanicsburg, just off Exit 17 of
the Turnpike. And there we have approxXximately
80 people in that general area. And I am
probably wrong because 1 probably haven't

deducted the people that we did, indeed, have to
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layoff last week.

The district justices, as you may know,
are educated down in Chambersburg. And the
staff down there are also part of the
administrative office and come under the Miner
Judiciary Education Board. There are three
staff people down there: director, a secretary,
an assistant, that handle the continuing
education for all district Justices, which is
required once a year, and the certification
program, which is required before they go on the
bench,

There is also an office of legal
systems which is dealing with the appellate
court automation project and there are four
people out in Pittsburgh dealing with that in
the City Accounting Building.

S0 we are a variety of places. We do a
lct with Fax machines.

REP. CLARK: Let me go down over a few
items in vyour testimony, and T am on page six.

The court has sought funding for a
commission to study issues of gender, race and
ethnic equity in Pennsylvania. Can you explain

to me what the court's concern is there? 1
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mean, why the commission was established and
what they hope to study or determine.

MS. SOBOLEVITCH: Well, unfortunately,
the commission hasn't been established yet.

What the court seeks to do is what many other
states have done, which are called either gender
bias, race bias, or equity commissions on race
or on gender.

Many other states have gone out and
done a public hearing type process to gain
information about the experience of the public
with the court system, about the experience of
individuals who are part of the officers of the
court, bar and personnel, and so on and 80
forth.

They have found that it was the process
that was as helpful as the end result: getting
people talking about it, getting people’'s
consciousness raised, finding cut some of the
various things that do, indeed, happen perhaps
unconsciously in the court systems or in any
organization. But that helps in trying to turn
those things around.

So it is not that we can take, I think

very successfully, one of the studies that has
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been done in California or New York or Michigan
and just import it to Pennsylvania and say,
well, this is true of Pennsylvania. That isn't
necessarily the case.

The process is, then, as important.

And what the other states have done is
basically appoint a number of individuals —-
Judges, as well as public sector types —— and
done a hearing process and a development process
for recommendations.

REP. CLARK: 1 mean, is that a
perception that people have, that the decisions
the court makes does not provide an equity? Or,
is 1t the makeup 0f the entire judicial system
that does not provide an equity? Or

MS. SOBOLEVITCH: It is a perception
nationwide, from what we have heard about other
states that there may be a tendency not to be as
equitable at all levels of the court system or
as sensitive as one should be.

And to the level that that 1s true in
Pennsylvania, only such a hearing process,
perhaps, would let us fully understand it.

REP. CLARK: In your administrative

functions, again, when I think back on Mr.
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Tobin's testimony, you seem to be primarily
focused on administering monies, staff,
efficiencies, things like that, but vou do know
-= do0 you know if you have no policy?

MS. SOBOLEVITCH: No, I don't think
that's exactly true. Obviously, the Supreme
Court ultimately has that authority and, indeed,
I make recommendations to the court.

Our office does a variety of things,
and maybe if I did a 25 cent version of that, it
would be a little clearer. People are usually
amazed that there are all of these little nooks
and crannies to take care of down at the court
system.

- Yes, we handle the state budget which
is a hundred-and-twenty-five, a
hundred-and-thirty million, approximately 26
different line item appropriations, which all
have to remain separate and spent appropriately.

- We handle the payroll for the entire
judiciary, for the intermediate appellate court
staffs, the AOPC, the computer project.

- We handle, there are about a thousand
judges, all tolled, including senior judges and

district justices, and appellate court judges.
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We handle their benefits. We provide them with
counseling to some degree on retirement, but
that's been an issue both for the legislature
and the judiciary, in terms of what the
Retirement Board insists upon doing.

- We also provide the budgeting help
and prepare the budget that goes to the
legislature and the Governor.

- We have, just as the Attorney General
represents the executive branch when
individual(s) for the executive branch is named
in a suit, we have the attorneys who represent
the judicial branch. And we represent judges
who are sued, not in their capacities as judges,
but in their capacities as employers, rule
makers, or whatever.

- We do the secretariate work for the
judicial conferences and meetings that occur
throughout the year, and provide assistance for
program development and making sure that the
right documents are available for education for
the judges.

- We assign judges, senior judges,
throughout the state. We might make a

recommendation to the Supreme Court, to assign
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judges throughout the state, with their
approval, both senior and active judges, if the
need occurs to have an active judge go
elsewhere.

- We do all of the research on numbers
and statistics for the court system. And,
further, we collect information when a criminal
case comes into the system and when a criminal
case goes ocut of the system on something called
and OTN form, an official transcript number
form, and then forward that information to the
state police for the rap sheets.

~ We obviously handle, to the best of
our ability, sometimes with more difficulty than
others, we handle legislative and public
information inquiries and that can be quite
extensive.

—~ We handle, or we try to handle advice
to the trial courts and to the district
justices. And there are a variety of other
smaller items within that whole structure.

REP. CLARK: But you provide nothing
for the Supreme Court, as far as internal
operating procedure?

MS. SOBOLEVITCH: No, I handle nothing
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with regard to their cases or their judicial
role.

REP. CLARK: Or management of those
cases?

MS. SOBOLEVITCH: No,

REP. CLARK: Or when they go into the
system, when they come out of the system,
anything 1ike that?

MS. SOBOLEVITCH: No, no, no.

REP. CLARK: And another part of your
testimony on page six, 1t says that the court
has undertaken in-depth review of issues in the
establishment of internal operating procedures.

MS. SOBOLEVITCH: That's right.

REP. CLARK: Do you know anything about
what steps they have taken: have they hired
individuals, are they reviewing it themselves,
are they going to hand in reports, are they
going to submit it to the legisliature; is there
any way that we know how that is proceeding?

MS. SOBOLEVITCH: What I can say is
this -— I can't answer all of your questions,
but I can answer some of them -~ Senior Justice
Montemuro has been delegated the task of working

on internal operating procedures, which his
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presence is particularly fortunate since he
worked on Superior Court rules when he was in
Superior Court. I know he has been in touch
with other states, and Supreme Courts of other
states, with regard to that.

Justice Cappy has been assigned the
allocutur petition, review, and how that might
be handled. And he has been in touch with other
state courts as well as the U.S. Supreme Court.

I understand their work is nearing
completion. I have no knowledge of date or time
or how such information will be made available,
but I know it is ongoing.

REP. CLARK: But if we are interested
in that progress, our two contacts would be
Justice Cappy and Justice Montemuro?

MS. SOBOLEVITCH: Or we will be happy
to facilitate what we can, in terms of making
inquiries of them and putting the two of you in
touch.

REP. CLARK: The next paragraph in your
testimony about the court has indicated its
desires that vou enhance your policy planning
capabilities, could you tell me what that

entails in developing a staff with that
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expertise, etc.?

MS. SOBOLEVITCH: Well, again, this is
something that has been happening in other
states and 1 think is a useful endeavor.

They have been doing a lot of future
planning in other states and, indeed, the
members of the bar here and members of the bench
have tried to get a futures commissions started.
They have had one or two meetings. Whether they
will continue or not, I don't know. Again, that
has been sort of a public input process in other
states and 1s a useful thing so that you can
determine: for example, some of the issues that
get covered, are we going to have ten times more
cases in the court system in 20 years or are
there going to be other alternative ways of
resolving some Of those casaes, they won't have
to go into the court system?

REP. CLARK: Okay. This is still
management and efficiency and staff type of
procedures?

MS. SOBOLEVITCH: Right. It could also
be a rule thing. It would depend on what type
of issue you are dealing with.

REP. CLARK: You mean in terms of rules
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type things?

MS. SOBOLEVITCH: Yeah, rules of court.

REP. CLARK: Rules of court.

And T think my last question thing that
I am going to ask you, unless I get another
question, is the last point that you make on
page six: the court is interested in broader
unification. Aside from the Constitutional
points in this matter, it is clear that the time
of public sector fiefdoms ... etc. Can you
eXpound on that and sort of let me know where
yvyou feel that the judicial system is breaking
down in Pennsylvania because it isn't unified to
the extent that the courts would like it to be?

MS. SOBOLEVITCH: Well, I think that
there are probably just as many who would wish
that the County of Allegheny Opinion were
implemented, as there are those who would wish
it would not implement it.

REP. CLARK: I understand that.

MS. SOBOLEVITCH: I am sure you do.

There are regular problems. And it may
be a seasonal thing, as well. There are regular
problems that the counties have with their

funding for their court systems and the
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commissioners are being squeezed at this point,
as all governments are being squeezed.

And there is a problem in whether, for
instance, individuals can get a raise this year,
whether they can hire an additional probation
officer to cover increased caseload, etc. So
therelare those issues at a local level, in
terms of funding, that conceivably could be
resolved at the state level, if there was an
ability at the state level to redistribute
resources. And that would be something that
would take many years to undertake.

We have, for example, been able, in the
Philadelphia system, to do a rather unique
thing. And I don't know that our savings would
be as great. But 1in addition to all the other
case management techniques, between the First
Judicial District and the AOPC, we have taken
over this procurement project and saved a
substantial amount of money.

The other aspect of that, which is
quite unique to government, is, that money is
given to us by the City of Philadelphia, it is
kept in a bank, the City gets the interest from

the money that is given. It is for the
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procurement of goods and services. The no
growth budget, the amount has stayed the same.

We have been able to procure all of
those goods and services and buy additional
things or provide cost of living increments to
the employees that were due, by the fact that we
have been able to carry that money over from
vear to year. Therefore, we recognize the
benefit of savings.

If we can save money on paper this
year, then we have got enough to be able to
automate next vear. That kind of thing. And
much the kind of thing that is recommended in
reinventing government. And it has been an
interesting process and has worked very nicely.

REP. CLARK: Okay. Thank you.

CHAIRMAN DERMODY: I would just 1like to
follow up on a couple of various facts with one
question that Representative Clark asked you.
But yvou indicated about the policy planning
capabilities and expanding the staff, you
already tried to set a commission, or you had a
commission that was meeting?

MS. SOBOLEVITCH: Yes.

CHAIRMAN DERMODY: Mr. Tobin was here
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and testified about states using judiclal
councils. I believe our Supreme Court rules
provide for a judicial council. And it would
seem to me that that might be one way to do
this. I don't mean we use the judicial council
very much. But I am not familiar with that.
Would that be helpful or

MS. SOBOLEVITCH: It might be, it might
not be.

The way the judicial council, as I see,
is set up in the rules, 1t certainly could be
the listeners, if you will. The public input is
part of what I think can be a very advantageous
thing for government. Just as you go and have
public hearings, I think it could be very
advantageous for whatever body, whether it be
judges, administrators, or the members of the
judicial council, to get public input and to
make people understand that we really care
what's going on and how they are being handled
and treated.

CHAIRMAN DERMODY: Are you saying a
commission having hearings or

MS. SOBOLEVITCH: Well, see, that's

what is happening in other states, whether it is
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in a judicial council or a commission, for the
racial, gender, ethnic bias issues and futures
issues, they have had public hearings.

CHAIRMAN DERMODY: I think the futures
issue is one that probably our court needs to
look, and seriously. And I think the judicial
council would probably be helpful. I don't know
if we are using it right now.

MS. SOBOLEVITCH: No, we are not,.

CHAIRMAN DERMODY: I don't hear it very
often., I don't think we are.

MS. SOBOLEVITCH: No, we are not, to my
kKnowledge.

CHAIRMAN DERMODY: And do you think it
would be appropriate for us to take a 1ook at
that rule and maybe we would be able to see
about how other states are using, maybe changing
the rules, to make it more acceptable or one
that would work in the Commonwealth, and at
least the relation for the makeup of that
council includes people from all walks of life
in the Commonwealth.

MS. SOBOLEVITCH: That's true.

CHAIRMAN DERMODY: And it might be very

helpful for the courts to influence those
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people, without reinventing the wheel,

MS. SOBOLEVITCH: Yes.

CHAIRMAN DERMODY: If you are creating
commissions, we have one provided for, already,
in the rules, I think that we ought to 100k at
it first.

MS. SOBOLEVITCH: We have not created
any at this point. What we have asked for is
funds available to study these issues, through a
commission process. And we don't have -- when
vou bring people In to meet at a certain céuple
of days for whatever, you have to pay for their

hotel and their food and that kind of thing, so

CHAIRMAN DERMODY: Okay. Thank you.

Representative Cohen.

REP. COHEN: How much money are you
asking for?

MS., SOBOLEVITCH: ©Oh, now you have to
get to the tough questions. I think $351,000.

REP. COHEN: And your concept of the

commission, does it include judges?

MS. SOBOLEVITCH: We have never
actually gotten that far. I feel quite certain

it would, but we have not gotten so far as to
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say it would have X, Y, and 2 on it.

REP. COHEN: Did you make your request
to the Appropriations Committee?

MS. SOBOLEVITCH: Yes, we did.

REP. COHEN: Both the House and Senate?

MS. SOBOLEVITCH: Yes, sir.

REP. COHEN: Were you in the House
budget? Obviously, vou were not in the budget
then.

MS. SOBOLEVITCH: We were not budgeted
in anybody's budget for that particular item.

REP. COHEN: Why were AQPC people laved
off recently? Obviously, you made reference to
it.

MS. SOBOLEVITCH: VYes. The Judicial
Computer Project was moving from the district
justice system to go on to automate the Court of
Common Pleas., We had been working for about a
vear—and~-a-half on that project and were at the
point of starting to write the software.

We had always indicated to legislative
leaders in the Appropriation Committee that we
would need additional revenues beyond that which
is already provided. All the computer system

has been essentially a fee-driven user, paid-for



reception
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

180
system. We needed at least an additional
$14 million per year. Such legislation was
introduced by Senator Greenleaf and co-~sponsored
by Senator Lewis. There were 17 sponsors in the
Senate. We had hoped it would move with the
budget and, indeed, it 1s still languishes in
the Senate Appropriations Committee.

REP. COHEN: Why were the people given
such short notice, or given an hour's notice,
that you would be firing them?

MS. SOBOLEVITCH: They were, indeed,
told that they would be dismissed and that they
could leave at that point in time. They have
two weeks salary coming to them. And, indeed,
they were told that.

When you deal with dismissals in a
computer operation, part of the recommendations
for security are that, if anvyone is leaving
involuntarily, that they leave at that point in
time when they are told rather than risking
someone being upset, or concerned in doing
something that they shouldn't to the computer
system.

REP, COHEN: I would think the federal

1aw would require they get at least 60 days'
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notice. In the absence of that, at least
60 days' pay.

MS. SOBOLEVITCH: I don‘'t Know of any
requirements for 60 days' notice and I don't
believe the executive branch gives 60 days'
notice when they furlough people.

In addition, we have been told by our
auditors -- to go back to the other issue —— our
auditors recommend that, when you are dismissing
people in a computer facility, that that is the
way it takes place and it takes place
immediately. And all of our people were aware
that at any time in the past, I think, that that
had happened, people were asked to leave.

REP. COHEN: VYou had done that
previously?

MS. SOBOLEVITCH: I have unfortunately
had to dismiss probably about four people in the
past that were computer people, in one form or
another, and they have always left immediately.

In addition to which what I told the
individuals who were furloughed, first of all,
they were furloughed through nc¢ fault of their
own, they had done a marvelous job, but we

simply could not afford to keep them. Revenues
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were down, citation issuance was down, court
files were down, and we did not get the fees
billed. But I told them, and I meant it, that
their responsibilities at that point then were
to themselves and to their families and we

wanted to provide them with as much time as they

could to start 1ooking for new positions.

REP. COHEN: 1 just heard about this,
first from the husband of one of the people who
was layed off and then I got a letter, I guess
the same day, from the court. And I really
think that two weeks' severance pay is not at
all adequate to deal with the situation when
somebody gets fired within an hour's notice.

If it 1s federal legislation requiring
60 days' notice, the vast majority of the
workforce may not comply with the Supreme Court,
we may be on solid legal ground, but whether you
are or not, I think is a strong policy argument
against that kind of firing. And I think it
really hurts the image of the Supreme Court.

CHAIRMAN DERMODY: Representative
Wogan.

REP. WOGAN: Thank you, Mr. Chairman.

Miss Sobolevitch, getting back to the



reception
Rectangle

kbarrett
Rectangle


10

11

12

13

14

15

16

17
18

19

20

21

22

23

24

25

183
CLE, the continuing legal education
requirements. I am curicus. Would vou have at
your fingertips, figures on how many attorneys
are not doing their CLE? This is, what, the
second year it has been in effect?

MS. SOBOLEVITCH: Yes.

No, I don't have it at my fingertips,
but I will be happy to request that information
and give it to the Committee and give it to you
in writing so that you will have the
information.

REP. WOGAN: Do you know, what happens
when an attorney hasn't complied with the
requirement and responded to the letter that I
assume he gets from the Supreme Court?

MS. SOBOLEVITCH: I am afraid I am not
going to Know precisely, but what I expect
happens is, indeed, they do get a letter saying
you haven't responded and we have no record of
your taking your continuing legal education.
Then I presume, upon certain notice, they are
notified that they haven't fulfilled those
requirements and, therefore, they would not be a
member in good standing of the bar.

REP. WOGAN: Have there been attorneys
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that have been involuntarily retired -- or
whatever the proper verb would be —— for that?
Have there been any at all?

MS. SOBOLEVITCH: I can't tell you. I
am sorry,

REP. WOGAN: OKkay.

MS. SOBOLEVITCH: Would you like us to
get that information for you?

REP. WOGAN: If vou don't mind?

MS. SOBOLEVITCH: 1 would be happy to.

REP. WOGAN: And I know there is a
committee which has been set up which decides
which organizations, bar associlations, what have
you, are qualified to give continuing legal
education courses.

MS. SOBOLEVITCH: That's right.

REP. WOGAN: Would vou Know if there
were any organizations which have been turned
down or any bar associations?

MS. SOBOLEVITCH: 1 have received
notification in letter format, as I recall, that

the rules provide for not for profit
organizations to provide this education, and I
had received notification that there was a

company outside of Pennsylvania who was
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interested in providing that education here and
was a for profit corporation.

It is my belief, although I am almost
sure but I won't absolutely swear to 1t, is my
belief that the CLE committee had already though
of that 1ssue and, indeed, had an internal 1legal
opinion that had been provided, saying that they
had the right to only use not for profit
organizations, if they so choose or so chose.

I do not believe they have changed that
policy.

REP. WOGAN: And was the same fee
that's paid for the Supreme Court set for all
organizations? Is that something that is
negotiable? Or, does that free organization pay
the same fee?

MS. SOBOLEVITCH: The ones who do the
teaching, you mean?

REP. WOGAN: Yes.

Well, my understanding is the Supreme
Court 1s paid per individual taking the course
by the provider, by, we will call it, an
educational institution, bar association.

MS. SOBOLEVITCH: 1I don't know. Yes,

right. The individual pays the organization who
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is giving the course and then the organization
passes their —

REP. WOGAN: And the organization
remits part of this fee to the Supreme Court?

MS. SOBOLEVITCH: Yes. I don't know
whether it is. Again, I will be happy =-- 1
don't have any 1nteraction, really, with the
Continuing Legal Education Board.

REP. WOGAN: I see. S0 you don't Know
off the the top of your head how much revenue
that has brought into the Supreme Court?

MS. SOBOLEVITCH: Well, it hasn't
brought anv revenue into the Supreme Court, but
to the Continuing Legal Education Board is where
that money has been deposited, to that.

REP. WOGAN: That money goes to the
Continuing Legal Education Board?

MS. SOBOLEVITCH: For its operation,
ves.

REP. WOGAN: I am very curious. I know
you don't have the facts and figures handy, but

I am going to estimate, there are, what, about
40,000 lawvers in the state?
MS. SOBOLEVITCH: Forty—five, fifty

thousand.
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REP. WOGAN: Forty—-five, fifty
thousand. And my understanding was that each
one of them, when they pay a fee to one of these
bar associations or providers, that's in the
area of about $40, which would be remitted to
whatever entity set up by the Supreme Court, and
vou say it is the Board, the CLE Board, but that
would seem like, to me, a tremendous amount of
money.

MS. SOBOLEVITCH: Well, I wouldn't
imagine all of the $40 would go to the CLE
Board. I would think that provider of the
education would need to set aside some of that
for their own expenses in providing the
education.

REP. WOGAN: I am sorry, I guess I am
not being clear.

The average price, I think that is
being, is about a hundred and fifty dollars.

MS. SOBOLEVITCH: Okay.

REP. WOGAN: And I understand that $40
or $50 of that is going back to whatever entity
the Supreme Court has set up. I don't mean to
put you on the spot.

MS. SOBOLEVITCH: I am sorry, I just
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simply don't know because I don't supervise that
area. However, we will be happy to get answers
to these questions to you.

REP. WOGAN: Thank you.

REP. COHEN: Mr. Chairman, may I follow
up?

CHAIRMAN DERMODY: Representative
Cohen.

REP. COHEN: I would also like to get
information about the arrangements with other
states in that area about what states accept
Pennsylvania credits and what states don't.

MS., SOBOLEVITCH: The reciprocal
states?

REP. COHEN: Yes.

MS. SOBOLEVITCH: No, that would come
under the Board of Law Examiners and —— you
don't mean moving from one state to another or
being accepted as a form of education?

REP. COHEN: No, a good number of
lawyers who are members of bars and being in two
or more states, to what degree do these credits
count to the other state.

MS. SOBOLEVITCH: Okay. We'll

CHAIRMAN DERMODY: Are there any other
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questions?

(No response.}

CHAIRMAN DERMODY: Thank you very much,
Miss Sobolevitch., We appreciate it.

MS. SOBOLEVITCH: Thank you very much.

CHAIRMAN DERMODY: And we appreciate
you coming by.

And thank all the Members for being
present here today. And, today's hearing is
adjourned.

(Whereupon, the public hearing on

Judicial Reform was adjourned at 2:50 p.m. )
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