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ETATEMENT OF JEROME BALTER, ESQUIRE
PUBLIC INTEREBT LAW CENTER OF PHILADELPHIA
TO THE PENNSYLVANIA HOUSE JUDICIARY COMMITTEE

IN RE: BSUPRENE COURT'S XING'S8 BENCH AUTHORITY
AUGUST 3, 1999

Good morning. My name is Jerome Balter, I am an attorney

employed by the Public Interest Law Canter of Philadelphia.

I appear here today at the invitation of Representative
Jeffrey Piccola, Chairman of the House Judiclary Committee. He has
agskad me to share with the Committee my recent expariences with the
Paenneylvania Bupreme Court's exXerciese of Xing's Bench authority.

* * *

By way of Ilntroduction I wish to provide the committes with
some background to the Supreme Court's exercise of King's Bench
aunthority in respect to the Thermal Pure Systems' infacticus waste

faoility in Chester, Pennsylvania:

In 1988 the Pennsylvania General Assembly eanacted the
Infectious and Chemotherapeutic Waste Dispogal Act, 35 P.S. §6018.1
et geqg, The Act instrucﬁad the Department of Environmental
Regources to promulgate a Comprehensive Plan to regulate the
capacity and geographical distribution of commercial facilitles for
the "incineration or other disposal" of infectious wasta‘thereby
to minimize the transportation of infectious waste from thes places
where the waste 1is generated (hospitals, medical offices,
laboratories, etc.) to the places whare the waste is to be mads

non+~infectious.
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Pursuant to the Infectious Waste Act the DER, in 19%0,
promulgataed an infectious waste Plan which regulated the capacity

of incineration facilities but dld not regulate the capacity of

steam sterilization facilities.

Subséquently, in July 1993 DER issued a permit to Thermal Pure
Systems for an infectious waste faollity in chester, Pennsylvania.
Because thé Thermal Pure facillity opaerates by means of steanm
sterilization its capacit& was not subjact to the capacity controls
of the DER Plan. The largest possible incineration facility under
the Plan would have a capacity of less than 30 tons per day, but
the Thermal Pure permit was for a capacity of 288 tons per day,
Almost ten times as large. The entire state of Pennsylvania
ganerates less than 80 tons of infectious waste per day. It was
obviocus that the purpose of tha Infactious Waste Act, to davelep
a geographical distribution of facilities so as to minimize the
transportaticn of infectious waste, was absolutely destroyed by the
permit issued to Thermal Pure.

Chester Residents objected to the Thermal Pure permit and
appealed. This past February the Commonwealth cCourt in Chester
Rasidents v, DER and TPS, 655 A.24 605 (Pa. Cmwlth. 1%55) upheld
the residents' appeal. The Court xruled that DER's arbitrary
exclusion of steam sterilizing facilities from the Comprehensive
Plan, invalidated the Plan, and conseguently invalidated Thermal
Pure's pérmit. |

Thermal Pure reguested the Commonwealth Court to stay its

judgment but the raquest was denied. Then Thermal Pure reqguested
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tha Supreme Court to issue a stay but a unanimous Supreme Court
denied the reguest (3/31/95).

Thermal Pure again requested the Suprama Court to reconsider
and to issue a stay. Again the SBupraems Court danied the raguest
but this time the Court was split with Justices Nix, Cappy and
Zappala voting to deny, and Jugtices Flaherty, Castille and
Montemuro voting to grant the stay (4710 - 4/12/95);

The fact that Thermal Pure had lost its Permit imposed a
statutory 4uty on DER to shut down Thermal Pure's operations.
Solid Waste Management Act, 35 P.S., 6018.610, Accordingly, on
April 7, 1995 DER issued a cease and desist order to Thermal Pure.

Ae you can imagine DER's order triggered considerable legal
maneuvering by four law f£irms acting simultaneously for Thermal
Pure in the Commonwealth Court, the Supreme_Court of Psennsylvania
and in the U. 8. District Court.

In response to the DER cease and desist order of April 7,
Thermal Pure on April 11 filed a so-called "Petitlon For Raview"
with the Commonwealth Court; In fact 1t was not a Petition For
Raview because Thermal Pure had nevgr submitted an appeal to the
Environmental Hearing Beoard. Tha Patition For Review TRS v. DER,
No. 140 M.D. 1995 (Cmwlth. Ct.), complained that DER did not have
the rignt to close down Thermal Pure even though Thermal Pure did
not have a permit, This action against DER was a separate aation,

digtinct from tha Chester Realdents' action to invalidate the

Tharmal Pure permit,
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The next day, April 12, Thermal Pure petiticned the Suprenmns
Court to assume XKing's Bench authority of its Petition For Review
against the DER. Chester Residents and DER opposed tha Patition
on two greunds: First, the sSupreme Court did not have gdbject
mattér Jurisdictioen because Thernal Pure had falled to exhaust the
available administrative remedy through the Environmental Hearing
Board, and Ssgend, because this.was not a case of "immediate public
importance" == a condition reguired for King's Beanch jurisdictien
under 42 Pa. C.S8.A. §726.

On April 19 the Suprema Court respondad to Thermal Pure's
petition with an order to the following sifects:

+The Supreme Court stayed all proceesdings on Tharmal Pure's
Paetition For Review before the Commonwealth Court.

+The Supreme Court stayed the DER'a cease and desist order to
Thermal Pure; in effect allowing Thermal Pure to operate without
a Permit. |

‘Tha Supreme Court granted Chester Residents! Petition to
Intervens. '

'The Supreme Court ordered the partles to appear for an
Emergancy Hearing on April 24.

The Supreme Court's April 24 Emergency Hearing was held
pursuant to the courtfs XKing's Bench aﬁthority but as a threshold
natter the Supremé court had need to determine whethar it had

subject matter jurisdiction and whethexr the case presented a matter

0f "immediate public importance" to warrant the exercise of King's

Banch jurisdiction,
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The April 24 hearing was convened without benefit of any
previdus record with respect to Thermal Pura's complaint againat
the DER and without benefit of any lower court opinion with respect
to the objactiona from DER and Chaster Residents. Therafore at tha
April 24 hearing the Supreme Court was in fact a trial court but
it conducted the hearing as an appellate court, without witnesses
or crogs-examination to determine facts and without A court
raporter or any other means for recordihg the proceedings,

It is now almost 100 days aince the April 24 Emergency Hearing
but the Supreme Court has still not issued any opinion or issued
any order based on the Hearing. During these 100 days the Supreme
Court's April 19 stay of DER's cease and desist order remains in
effect and Thermal Pure continues to operate. During these 100
days Thermal Pure has violated the emission regulations on numerous
ovcasgions causing discomfort, mucous membrane disorders and
respiratory problems among the area residsents. Very recently the
Thermal Pure facility operations were shut down due to mechanical
problema but Thermal Pure failed te notlify the Chastar Health
Department and DER, as reguired by their permit, or to undertake
other procedures to minimize the dangers from non-refrigerated
infactious waste, particularly in the hot weather.

The Supreme Court's grant of relief to Thermal Pure has been
sustainad for more than 100 days under the aura of Xing!s Benoch
jurisdiction even though the Supreme Court has never declared that
it has even assumed Xing's Bench authority. In response to Chester

Residents' "Motion For the Supreme Court to Vacate Its April 219
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Order", forﬁar Supreme Court Justice Brucs Kauffman, who is the
attorney for Thermal Pure, declared as recently as July 27, 1998
that:

"the &Supreme] Court has not yet assumed

jurisdiction over Thermal Pura's Patition but

rather has only conducted a hearing on whethar

such Jjurisdiction should be exerciged." (TPS!'

Br. 7/27/95, p. 6).

The action of the Bupreme Court in ragpeoct to the patition of
Thermal Pure demonstrates an obvious and dangerous sbuse of King's
Banch power. Firgt, the Court reached down to agsume trial court
status over the petition; Zegond, it granted the relief reguested
prior to any hearing and before determining whether the court even
had subject matter jurisdiction or whether the matter preaeﬁtad was
of "immediate public importance"; Third, the Court convensd an
appellate not a fact finding hearing without a ocourt réporter;

Fourth, more than 100 days have passed since the April 24 hearing

‘but the Court has failed to issue an opinion or order, and Fifth,

the April 19 court order remains in effect,

The Supreme Court's assumption of power to act as both a trial
court and appellate court, as they have done in behalf of Thermal
Pure, is a violation of the Pennsylvania Constitution and of'the
statutory authority of the Supreme Court.

The general powers ascribed to the Bupreme Court are stated
in 42 Pa. C.5.A. §502:

“"The Supreme Court shall have the power veasted
in it by the Constitution of Pennsylvania, zg

fully ang amply, to all intents and purposes,
L]

?
Common Pleas and Excheguer at Westminatar, or
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any of themn,
1722..." (Enphasis added.)

Thus the General Assembly established the Supreme Court's
King's Bench authority to be similar to that of the Supreme Court
in pra-re#olutionary Pennsylvania, And the Act of 1722 provided
that ?Bnnsylvanin Supreme Court decisions in cases of oriqiﬁal
jurisdiction were to be appealable to the House of Peers in
Westminster. The House of Peers was, in faot, the court of last
resort but it had no jurisdiction to act as a trial court.

The inherent benefit of a system which denies a trial court
the power to be the court of last resort was also recognized in
post-revolutionary Pennsylvania when the legiglature by the Act of
1780 oreated the Pennsylvania High Court of Errors and Appeals
whoge only djurisdiction was to hear appeﬁls from Suprena Court
judgmants. The High Court consisted of members of the Supreme
court, the Court of Admiralty, the Preslident of the Executive
Council and "fhree persons of knoun integrity and ability."

Thus the present day statutory designation of Supreme Court
Jurisdiction, 42 Pa. C.5.A. §502, is a reminder that the Supreme
Court is not intended to be the court of last resort in cases whare
it assumes original jurisdiction as a trial court.

The Pennsylvania Constitution of 1868 reinforces the Vieﬁ.
In uneguivocal terms Article 5 Sectlon 95 of the Pennsylvania
constitution guarantees that litigants in ?ennsylvania Courts are

entitled to at least one judicial appeal, ia;;;mﬂggu;;ﬁ_ﬁigh;:

"Thare
to a court of record from a court not of
record; and there shall also be a right of

7
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appeal from a court of record or from an

administrative agency to a court of record or

to an appellate court..." (Emphasis added.)
Pa. Const. Article 5 section 9, The Supremae Court has acknewledged
this Right in Pa. Dept., of Aging v, Lindberd, 469 A.2d 1012 (Pa.
1983).

Accordingly, our Constitution in combination with the limited
jurisdiction provided for the Supreme Court by 42 Pa. C.8.A, §502
make clear that the Supreme Court cannot have trial ocourt
jurisdicotion wunder ita King's Bench authority. becaume the
legislature has not establishad a Court, such as the High Court for
Errors and Appeals, to hear appeals from'original judgments of the
Supreme Court.

The Bupreme Court attempts to avoid this Constitutional
limitation on its Jurisdiction in Rule 3309, Pa. Rules of Appellate
Procedure, where 1t declared that the exercise of King's Bench
authority, even as a trial court, shall be deemad "the taking of

an appeal as of right." Rule 3309{(d), But Rule 3309 cannot take

 precedence over the Constitution, and Rule 3309 cannot convert an

- {1lusion to a fact. The Right of appeal hag meaning only when the

appeal is reviewed by a court other than ona which made the
(N

original dudgment. It would be am srror to made the Right of

Appeal a mockery.

The Suprema Court's exercise of King's Bench authority to

agsume trial ocourt status of the Thermal Pura's Petition For

Review, demonstrates that the Supreme Court does not recognize this

constitutional limitation on its durisdiction. Thie guestion is
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the subject of a pending motion presented by Chester Residents to
the Suprema Court. fThe fact that it will be the same Supreme Court
which will rule on the motion suggests this guestion nay not
raceive the friendliest of raceptions. It is up to ﬁha General
Assembly to make clear the limitas of the Bupreme Court's King's
Bench authority under the Pennasylvania Constitution.

There is also a nead for the legislature to establish
limitations on the Supreme Court's axarcise of Xing's Bench
authority whether as a trial court or as an appellate court,

In the Thermal Pure case the Supreme Court issued an order
providing the petitioner with relief even before the Court had
convened a hearing and even before the Court had any basis for
determining whether the matter at lssue was of "immediate public
importence.” Thus the Supreme Cou;t; on April 19, acted under the
gulge that the King’s Bench jurisdiction was warranted, The abuse
that such abuse of authority makes posaible is manifest.

The Supreme Court should be prohibited from providing rellef
under the appearance of King's Bench authority; there must be 2
reasoned opinion by the Supreme Court to justify any actlon under
King's Bench jurisdiction. And such a determination must ba based
on a factual determination in which the parties have the
opportunity to present witnesses and oross-examine witnesses. And
the hearing before the Court should be recorded to preserve the
avidence and the ruling of the Court.

The Supreme Court, in the Thermal Pure case, issuad its order

gtaying the DER cease and desist order on April 19, five days
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before the April 24 hearing, it is now August 3, some 100 days
after the hearing and the Supreme Court has atill not said whether
King's Bench applies, nevertheless, Thermal Pura has benefitted
from the April 19 order and Chester Reslidants have suffered from
that Order.

and the King's Bench authority should not provide jurisdiction
for the Supreme Court to sxercise jurisdiction over cases for which
it does not have subject matter jurisdiction, a practice which the
Court hasg undertaken from time to time to enlarge its jurisdiction.
Such a practice opens up tha opportunities for abuse, and
undermines the credibility of the sourts.

Thermal Pure completely bypassed the Environmental Hsaring
Board administrative procedures for &ppaaling actions of the DER.
Thermal Pure filed a complaint ~- which they mislabeled as a
"patition For Review" == in the Commonwealth Court. Buch
complaints are regularly dismissed by the Commonwealth Court for
lack of subjisot matter Jjurisdiction; but befora the Commonwealth
Court could aot the Supreme Couxrt reached down and tocok contrel of
the case with their King's Bench powers. But then the Supreme

Court didn't even bother to determine if it had subjact matter

jurisdiction let alone King's Bench jurisdiction.

The unfailrness and abuses which can result from such
arbitrary, and unrsasoned operations of King's Bench jurisdiction
require the General Assembly undertake the neceasary reforms of the

King's Bench authority and thereby to restore confidence in the

10
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quality of dJustice that can be expected through our Judicial
Systen,
" * "

In 1994, Common Pleas Court Judge Barnard F. Scherer wrote an
article on the Supreme Court and the origina of Kingis Bench Pover,
32 bug. L.R 525, 536-37 (1994) in which he concluded:

#_..the unfettered King's Bench prerogative
both as a fact finder and a court of final
racourse, ,.differs markedly from the role
intended for the Bupreme Court of
Pennsylvania,"

There is a need for the General Assembly to clarify the limits
and practices of the King's Bench jurisdiction to bring it inte
line with the traditions of King's Bench, to have it comply with
Article V Section 5 of the Constitution and assurs falr and
cbjsctive treatment to all parties before the Courts of

Pannsylvania.
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