Pennsylvania Post-Conviction
Defender Organization

Jormerly the Pennsylvania Capital Case Resource Center
437 Chestnut Street, Suite 50/
Philadelphia, Pennsylvania 19106
(215) 431-6500

- TESTIMIONY OF ROBERT DUNHAM

Good morning Senator Greenleaf and all the members of the Senate Judiciary
Committee. My name is Robert Dunham. I am Executive Director of the Pennsylvania Post-
Conviction Defender Organization. We are a new federal post-conviction defender organization
providing post-conviction legal services to death-row inmates in Pennsylvania.

As you might imagine, that task is daunting. Of the twenty post-conviction
defender organizations in the nation, we are the newest -- created only last July. With 189 death-
row inmates to represent and only five lawyers, we have the highest inmate to lawyer ratio of any
capital defender in the country. Last Fall, I estimated — ba;sed on formulae employed by the
Administrative Office of United States Courts -- that our office needed at least eighteen lawyers
to begin to address the need in Pennsylvania. A preliminary report from the federal judiciary now
estimates that full-time capital defenders can competently provide direct representation to 4 to 6
death‘-row clients per year. With seven death warrants since February 28 -- more warrants than
we have lawyers -- we are already reaching the limits of our capacity to respond to the caseload.

It has long been acknowledged by the state and federal courts in Pennsylvania, and

by legal experts across the couniry, that Pennsylvania does not provide adequate representation to



death-row inmates at trial, on direct appeal, or in post-conviction proceedings. This problem 1s
deep and needs your attention. Whether you choose to fund us; some other institutional defender,
or appointed counsel on a case-by-case basis, capital appeals cannot be propelled into the courts
without significantly increased costs to the Commonwealth or to Pennsylvania's counties. And
unless major reforms are instituted in the provision of counsel, there will be substantial costs to
the legal process, including, I am afraid, a significant denial of the right to due process.

Considering for the moment only the filing deadlines imposed by Special Session
Senate Bill 81, I believe this-proposal will only make a bad situation worse. This can best be seen
when placed in historicai context.

As you know, in 1989, the Chief Justice of the Supreme Court of Pennsylvania and
the Chief Judge of the United States Court of Appeals for the Third Circuit convened a Joint Task
Force on Death Penalty Litigation in Pennsylvania to evaluate institutional issues relating to the
Commonwealth's provision of capital representation. That Task Force issued a report in July of
1990, concluding that Pennsylvania faced "a problem of major proportions” as a result of systemic .
fundamental defects in the litigation of death penalty cases.

Among the "primary" problems identified by the Task Force were the lack of
trained lawyers available to handle capital casés, the absence of any mechanism to recruit and train
counsel to undertake capital representations, and the absence of representation between the direct
appeal stage and the commencement of poﬁt-convietion appeals under the Post Conviction Relief
Act. The Task Force reported that most part-time county public defender offices were not
equipped to handle these cases, and that otherwise qualified private lawyers were discouraged
from undertaking capital representat\_ions becaus;e of a lack of adequate compensation, resource

assistance, and training.



Pennsylvania's capital representation problems are endemic. The Co@onweﬂth
does not have any state-wide system of indigent defense services in capital cases. The
Commonwealth has not established any minimum competency standards for lawyers who are
appointed to handle capital cases. Appointment rules and competency standards are left to the
counties. The Commonwealth does not provide for compensation of counsel in capital cases,
The level of compensation and the burden of paying for counsel is left to the counties. The
Commonwealth has not established any mechanism to train capital counsel, or to ensure that -
capital counsel is up-to-date on the law; nor is there any system in place to ensure that counsel
request and the Courts of Commeon Pleas provide funds for investigators and experts who are
critical to the proper litigation of a capital case.

It i1s widely believed that these systemic failures have led to the capital conviction
of numerous individuals who, with properly trained and adequately compensated counsel, would
not have been sentenced to death. Indeed, in the cases my office has come across to date,
counsel's failures to investigate and prepare for the sentencing stage of trial have been astonishing.
These failures are fréquently repeated by court-appointed counsel on appeal and at post-
conviction.

Today, five years after the Task Force Report, this crisis in representation is worse
than ever. Death row is now at 189 persons, up by nearly 75 since July 1990. Nearly all of the
estimated 6_5—70 inmates who are eligible to éeek post-conviction relief are unrepresented. Under
the current rules of appointment, all of the approximately 60 aefendants whose direct éppeals are
pe'nding before the state Supreme Court will become unrepresented once their cases are affirmed.
As Justice Castille noted several weeks ago, there is a great need for lawyers to handle these

cases. There are not enough trained lawyers to do the job, and though we are trying desperately,



we cannot find enough, recruit enough, train enough lawyers soon enough to meet the burgeoning
need.

Additionally, the Commonwealth has enacted one of tﬁe strictest death-warrant
laws in the country, significantly accelerating the pace at which new capital cases will enter the
post-conviction process. But in the five-year period since the Task Force Report, the
Commonwealth has not addressed the larger systemic issues that the Task Force identified. I
would urge this Committee, and the General Assembly, to first address these deep systemic issues
that go to the core of our capital representaﬁon crisis before enacting legislation such as Special
Session Senate Bill 81, Which, under the retroactivity provisions of Section 3 would -- by my
rough calcuiations -- force an.additional 125 capital PCRA petitions‘ into state court in the next
year.

Apart from this logistical nightmare, there are serious substantive problems with
Special Session SB 81, and I would like to touch on a few here.!

First, both Section 1 of the bill, restricting PCRA relief, and Section 2 of the bill,
establishing unitary review in death pe:nalty cases, are unconstitutional.

Article I, Section 14 of the Constitution of the Commonwealth of Pennsylvania
establishes a constitutional pﬁvilege of the writ of habeas 'corpus. The Post Conviction Relief Act
("PCRA") is a statutory mechanism by which this right to habeas corpus is secured. The state
constitutional right to habeas corpus is available to seek relief from any conviction or sentence
obtained in violation of the law. Consequently, for example, the conditioning of post-conviction

relief upon proof of "innocence" -- however that term would eventually be interpreted -- would

! This testimony addresses only a few of the issues presented by Special Session SB

81. The PaPCDO is still reviewing the technical requirements in the bill, and will submit
additional written comments to the Commuittee.



suspend the writ of habeas corpus for persons who were otherwise convicted or sentenced in
violation of state or federal law or in violation of the Constitutions of the Commonwealth and/or
United States. Similarly, repealing the availability of state post-conviction review of any violation
"of the provisions of the Constitution,. taw or treaties of the United States [that] would provide a
basis for federal habeas corpus relief" would unconstitutionally suspend the state writ of habeas
COrpus.

Section 2 on Unitary Review suffers from the same defect when it conditionsa
post-conviction petitioner's continued representation by. trial counsel upon a waiver of the right to
claim that trial counsel had been ineffective. Additionally, the fact that a defendant must either
give up known counsel in favor of unknown counsel or give up the right to vindicate the state and
federal constitutional rights to effective assistance of trial couns'el transgresses both the state and
federal constitutions.

Moreover, Section 2 is uncdnstitutiqna[ tn its ‘entirety because it violates both state
and federal constitutional guarantees of equal protection of the law. Section 2, by its own terms,
makes clear that noncapital cases and capital cases in which the defendant received a life sentence
retain the right to direct and post-conviction review. However, the bili is intended to limit the
availability of postconviction remedies in capital cases where the death penalty is imposed. In so
doing, the Commonwealth has singled out "a disc'rete and insular minority" -- death-sentenced
inmates -- for discriminatory treatment, This is precisely the type of discrimination that is
constitutionally prohibitted. This curtailment of post-conviction process for capital defendants as
compared to other defendants may also violate the Eighth Amendment's requirement of
" "heightened procedural safeguards" m capital cases. The death penalty 1s certainly diffe.rent than

other criminal sanctions, but as a matter of law, that difference is supposed to be reflected in



greater, not lesser, procedural safeguards.

Additionally, to the extent that the limitations on post-conviction discovery and the
onerous affidavit requirements contained in SB 81 will make it impossible to develop and, hence,
meaningfully litigate a variety of claims, those limitations may amount to a suspension of the state
writ of habeas corpus. Constitutional considerations, aside, however, these limitations will
eﬁ'ectivé:ly prevent capital defendants from obtaimng information and witnesses necessary to
properly présent and preserve issues for review. Given the ove%whe[ming public interest in -
insuring that the death penalty is not unlawfully or unconstitutionally imposed, these truth-
limiting procedural restrictions are bad policy and undermine public confidence in capital
adjudications.

Although I believe SB 81 has a number of other defects, both legally and as a
matter of sound policy, I would -- given the limited time available - like to address just one other
serious problem: the stay of execution provisions of proposed section 9545(d).

As mentioned earlier, there is a state constitutional right to post-conviction review
of a conviction and sentence (Article I, Section 14). Pennsylvania law, and the Commonwealth's
long-standin'g practice (see PA. R. CRIM. P. 1504(a) and former Rules 1503 and 1504), entitles an
indigent defendant to the appointment of counsel to assist with his or her initial collateral attack
upon a conviction or sentence. Commonwealth v. Albert, 522 Pa. 331, 334, 561 A.2d 736, 738
(1989); Commonwealth v. Finley, 497 Pa. 33.2, 440 A.2d 1183 (1981), rev'd on other grounds,
481 U.S. 55}1 (1987); Commomvealth v. Holland, 496 Pa. 514, 437 A.2d 1159 (1981). This right
necessarily "includes the concomitant right to effective assistance of counsel." Albert, 522 Pa. at
335,561 A.2d at 738; CommOmvealth‘_v. Wideman, 433 Pa.- 119, 1..3, 306 A.2d 894, 896 (1973).

That right is rendered meaningless if a defendant is executed before he or she has been provided



post-conviction counsel and counsel is provided a meaningful opportunity to investigate and
prepare a PCRA petition.

This plain fact notwithstanding, SB 81 would condition the issuance of a stay of
execution upon the filing of a substantive PCRA petition that makes a "strong showing" on its
face that it is likely to succeed on its merits. That is an impossible condition for unrepresented
'inmates to meet. Furthermore, the courts have the inherent power to issue stays of execution to
preserve their prospective jurisdiction over a case, and this section of the bill interferes with the
judiciary and violates the separation of powers doctrine. This stay requirement is draconian and
unnecessary, and does injustice to due process.

Pennsylvania faces very serious systemic problems in providing representation to
death-row inmates, and those problems have remained unattended for too long. [ would urge this
Committee to address those problems first ~- to provide for statewide standards of appointment in
capital cases; to ensure that counsel is adequately compensated; and to provide for adequate

investigative and expert assistance and training.

Thank you. -
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Problems with SB 81

Imroduction to Discussion

This proposed bill lacks insight and foresight. It violates the Pennsylvania Constitution. It
would make a shambles of post-conviction review of capital cases in Pennsylvania. It would
allow the execution of people who should not be subject to execution under even the most
stringent of perspectives. And, possibly most importantly, it will make Pennsylvania's application
of the death penalty a national embarrassment: many prisoners will obtain relief in Federal Court
because of the inherent flaws in this bill, while the bill will result in Pennsylvania's forfeiting the
deference Federal Courts give to State Court decisions because of its inherent constitutional
flaws. In the long run, the inherent unconstitionality and improprieties in the bill will result in
great cost to Pennsylvania's taxpayers: the "system" of review established by this bill will not hold
up; the purported "process” of review it puts into place will be struck down; and many cases will
have to be reviewed anew, from scratch. The supposed "benefits" of this legislation - an
occasional additional execution -- will cost dearly as proceedings become more protracted and
taxpayers foot the bill.

An outline of some of the obvious flaws in the proposed legislation follows.
Section 1:

§ 9542. Scope of subchapter

* The amendment on Page 2, Line 2 would appear to condition relief upon
both being innocent and being illegally sentenced. "It should be "or." The Pennsylvania Supreme
Court has repeatedly stated that a person is always able to challenge the unlawfulness of a
sentence under the Pennsylvania Constitution. People sentenced to death certainly have a right to
such review of their sentences, in the Pennsylvania courts, under the United States Constitution.
To the extent that this language tries to change this constitutional requirement, it amounts to an
unconstitutional suspension of the state writ of habeas corpus. The language should remain in the
disjunctive.



SB 81

* The amendment on Line 3 replaces "unlawful" with "illegal." "Unlawful"
clearly applies both to sentences that are not authorized by law and sentences that are authorized
by law but are improperly imposed in a given case. It is not clear what the term "illegal" would
mean in this context, but to the extent that it could prevent a person who was improperly
sentenced in a given case to a sentence that might be authorized in some other case or under other
circumstances, this amendment amounts to an uncoastitutional suspension of the state writ of
habeas corpus. To avoid this potential problem, the correct term, "unlawful," should be used.

* The amendment on lines 3-5 purporis to limit the scope of post-conviction
relief by stating that the PCRA is no longer available "for an action by which persons can raise
claims which are properly a basis for Federal habeas corpus relief." In the context of the death
penalty, the Pennsyivania Supreme Court has held that there is an overwhelming public interest in
ensuring that no person is executed in violation of the Constitution of the United States and the
United States Supreme Court has long held this to be a requirement under the United States
Constitution. Thus, the Commonwealth does not have any legitimate interest in precluding post-
conviction relief for claims that would properly be a basis for federal habeas corpus relief. The
result of this provision is that there will be relief, in many more cases, in Federal Court after years
of litigation in state court. Pennsylvania's judges will recognize the constitutional errors, but will
be deprived of authority to do anything about it. This proposed language should be stricken.

§ 9543. Eligibility for Relief

* The bill contains an inconsistency between use of "person” and "petitioner”
-- to account for necessity of a next friend when a person is incompetent or incapacitated, (a)
should say "petitioner" and (a)(1) and (a)(iii) should say "person.”

* The amendment on page 3, lines 12-13 in (a)(2)(iii) would appear to
precondition relief for an unlawfully induced guilty plea upon proof of innocence. This
improperly rewards Commonwealth misconduct, particularly in the context of the death penalty
where it has been suggested that prosecutors -- particularly in Philadelphia -- attempt to use the
threat of capital proceedings to extort first-degree murder pleas from defendants who may be
innocent of the underlying offense, guilty of a lesser offense, or guilty of the offense but innocent
of death. The law should not reward extortionate prosecutorial misconduct and -- whether
intended or not -- that is the effect of this language proposed by the District Attorney's
Association.

Moreover, this section leaves unclear the standard accompanying the defendant's
burden of proving his innocence. There are people who are innocent who will be unable to meet
the burden of proving their innocence, underscoring the unfairness of imposing this additional
burden upon a defendant who already has been victimized by government misconduct. The
"innocence” language should be eliminated from the bill, or replaced with language that would
require the Commonwealth to meet the burden that would have applied but for the prosecutorial
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SB 81
misconduct,

* The amendment eliminating (2)(2)(v) on page 3, lines 18-21, denies relief
for a variety of constitutional violations that would require a grant of relief when those issues are
reviewed by a federal court. As stated earlier, the Commonwealth has no legitimate interest in
untawfully or unconstitutionally executing an individual, and the only effect of this amendment
would be to prevent a defendant from obtaining relief from an unlawful or unconstitutional
conviction and sentence in state court, not Federal Court. This amendment is a suspension of the
state writ of habeas corpus and an unbndled attempt to deny a defendant review of misconduct
that improperly resulted in a conviction or sentence.

This and similar provisions in this bill would create an anomalous situation in
which judges would be unable to grant relief in cases in which thev know relief will be granted in
a federal court. This would put the state court judge in the position of upholding an unlawful
conviction or sentence, and would force the federal courts to reverse convictions and sentences
that should have been corrected in the state courts. This would unnecessarily delay the grant of
relief to persons who had been improperly convicted or sentenced and add another layer of
unnecessary appeals, forcing everyone to litigate additional issues in federal court. As with many
other short-sighted provisions in this bill, it is the taxpayers that will end up paying the resulting
costs.

Additionally, there is absolutely no evidence that the Commonwealth has been
adversely affected under the current law by permitting defendants a post-conviction opportunity
to vindicate their federal rights.

* The amendment to (a)(2)(vi) severely curtails a defendant's ability to obtain
a new trial for an unjust conviction or death sentence upon the discovery of new evidence that
casts doubt on the verdict. A defendant already is denied relief, even though there may be new
evidence of innocence or prosecutorial overreaching, unless the defendant can demonstrate that
the evidence would have affected the verdict. The requirement that a defendant prove that the
new evidence that was not available at the time of trial would not just have affected, but actually
changed the outcome of the trial, places an impossible burden upon a defendant. The only
beneficiary is the prosecutor, who may well have withheld the evidence in the first place. The
Federal Courts do not tolerate such an unnecessary burden and, again, the result will be a system
of "review" that is more costly.

* The amendment to {(2)(3) is unnecessary and mean-spirited. First, there has
not been any showing by the District Attorneys that the Commonwealth has been injured by
permitting innocent persons to litigate issues that would otherwise have been waived; nor does the
Commonwealth have a legitimate interest in preventing defendants from seeking state court
review of federal issues that the defendant would otherwise not be able to raise until federal
habeas corpus. Note: this amendment is irrelevant to capital cases because the Pennsylvania

~
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Supreme Court has adopted an independent waiver rule (as a matter of Pennsylvania
constitutional law) that supersedes the language of the Post Conviction Relief’ Act.

§ 9543(b). Exception to eligibility for relief

* The amendment to section (b) would allow the dismissal of an entire
petition "at any time" if it appears that the Commonwealth has been prejudiced by a delay in filing
the petition. This section is ambiguous and potentially draconian, First, the term "delay" is
unclear in the context of the section. The statute neither requires that the delay be intentional or
be the fault of the petitioner. Thus, under this amendment, a petition could be dismissed at any
time because of a delay that had occurred at some prior unspecified time that could have resulted
from any variety of things, including but not limited to: (1) the failure to transcribe a proceeding
or the unavailability of notes of testimony; (2) the fact that a defendant was without legal
representation for an extended period of time, or was incompetent, illiterate, mentally ill, or
otherwise impaired; (3) the failure of prior appointed counsel to have filed any pleadings at all; or
(4) the refusal of the prosecution to provide discovery, or other prosecutorial misconduct. Such
mean-spirited provisions do not pass muster under either the United States or Pennsylvania
Constitutions. The effect, again, is protracted litigation and greater costs for evervone. Such
mean-spirited provisions will forfeit the deference federal Courts give to our review system in the
Pennsylvania state courts.

The federal courts have dealt with the concept of delay in McFarland v. Scott by
permitting the court to deny specific relief to a petitioner when the state can prove that a dilatory
defendant inexcusably ignores the opportunity to file a petition and flouts the available legal
processes. This standard requires that the delay (1) be attributable to the defendant; (2) be
intentional; and (3) flout the process. This does not punish unrepresented inmates for delays
resulting from systemic failures to provide representation or from other structural problems, nor
does it punish the illiterate, poor and mentally ill. This proposed bill ignores all of this and thus,
again, forfeits the deference federal Courts now give to the rulings of our Pennsylvania Courts.

§ 9545. Jurisdiction and Proceedings.

* The amendment to section (a) would prevent the Court of Common Pleas
from granting a stay of execution to an unrepresented inmate, prior to the filing of a formal
petition for post-conviction relief. It also would prevent an inmate who was able to retain counsel
or who had obtained pro bono assistance from obtaining the court's assistance in conducting the
extra-record investigation necessary to properly prepare a post-conviction petition; or even to
obtain the court order that 1s necessary to obtain access to the inmate in order to conduct a
psychiatric or psychological examination so that the petition can be filed. It also seeks to assure
the execution of inmates who are mentally deficient, illiterate, or poor (i.e., do not have
transcripts etc.), and thus cannot properly file. For example, in one recent case, the PaPCDO filed
a pre-petition motion for access to the client. a pre-petition motion for a stay of execution, and
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after the court had entered pre-petition orders for psychiatric examinations and conducted a pre-

petition evidentiary hearing it determined that the inmate was insane and incapable of assisting in
his own defense. To prohubit the Pennsylvania courts from exercising their constitutional duty,
pre-petition, to assure that the post-conviction proceedings are fair is to assure that Pennsylvania's
post-conviction review system will be rendered farcical. Thus, again, federal deference to
Pennsylvania's courts will be forfeited and the entire process will end up costing a great deal more
in the long run. '

The rationale for the present systém is best explained by the Northampton County
Court of Common Pleas in Commonwealth v. Henrv. A copy of the Henrv decision is appended.

There is no evidence whatsoever that the courts' pre-petition jurisdiction has
harmed the Commonwealth in any way, and this amendment is nothing more than an attempt to
interfere with a defendant's ability to obtain a stay of execution and to force the defense to prepare
a post-conviction petition in the shadow of the death warrant.

To the extent that this amendment can be read as deprniving the Courts of their
inherenit power to grant relief in aid of their prospective jurisdiction, it amounts to a violation of
the separation of powers doctrine, in addition to being bad policy.

* The amendment to section (b) purports to eliminate the Supreme Court's
rulemaking power over post-conviction proceedings; most importantly, the long-standing rule
mandating the right to counsel in post-conviction proceedings. This is plainly an intrusion into the
judicial sphere. Of course, the lack of counsel will mean that the proceedings will have to be
conducted again when there is counsel. The existing language of the statute should be restored.

* We do not take a position on the concept of a post-conviction statute of
limitations per se. However, as is the case in other states that recognize a right to state post-
conviction counsel, the statute of limitations should not begin to run until the state has provided
competent counsel to the defendant. For example, Florida's Rule 3.850 (Fla R. Crim. P.) was
created with the understanding that the statue of limitations was because qualified counsel -- an
appropriately state funded statewide capital defender’s office -- exists to provide representation in
post-conviction proceedings.

The limitations period contained in SB 81 will create serious problems apart from
its failure to start at the time of provision of qualified counsel. The one-year period provided for
in new section (b) will itself create tremendous logistical problems and generate massive post-
conviction litigation because it will force every defendant in Pennsylvania who is able to seek
relief to file within one year. This will generate approximately 125 new capital PCRAs in the
space of one year, including 70 capital cases that have been affirmed by the state Supreme Court
and approximately 55 capital cases currently pending on appeal but which would be forced into
post-conviction by the statute's unitary review provisions. That would create a need for lawyers
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for 125 capital post-conviction petitions in a one-year period.

At the same time, the state has provided no money for the PaPCDO or any other
capital defender, and we may be forced to close. As a result, there will be no institutional
defender to handle these cases, or to provide assistance to other counsel who may be appointed.
Additionally, all objective observers have long noted that Pennsylvania's already underfunded
public defenders are not equipped to handle this onslaught of capital cases, nor are the courts or
the D.A.'s offices. The Joint Task Force on Death Penalty Litigation in Pennsylvania recognized
five years ago that there was a shortage of death penalty lawyers to handle post-conviction cases.
This bill, if it becomes law, will create a catastrophe for the courts. Moreover, if the legislature
does not come up with adequate funding for counsel, the financial burden of this proposal will be
forced onto the counties. If the counties do not provide adequate funding -- as they have not to
date -- some innocent people will die because of inadequate representation. Other defendants will
be executed without ever receiving a fair sentencing hearing for a wide range of reasons, including
that untrained, inadequately compensated, and unprepared counsel failed to present important
evidence, or because of prosecutorial misconduct or significant, though unintentional errots by the
courts.

Any statute of limitations, unaccompanied by guarantees of competent counsel,
adequately compensated and provided with the tools necessary to litigate these cases, will
exacerbate Pennsylvania's long-recognized and long-ignored systemic inability to provide fair
capital trials.

The so-called "exceptions” to the proposed statute of limitations are draconian and
simply will not work. The proposal does not pass muster under the proposed "habeas reform"
bills in the United States Congress, and does not pass muster under current Federal law. Again,
as with many provisions of this bill, the result will be that Pennsylvania will forfeit the deference it
now receives in federal court and the cost of protracted litigation will be borne by the taxpayers.
The exceptions should not reward the inadequate provision of counsel or prosecutorial
misconduct, and certainly should not reward prosecutorial misconduct by imposing a statute of
limitations on the one hand, and taking away discovery on the other. Neither should they impose
special burdens on the illiterate, poor or mentally ill, which they certainly will if adopted in their
current form.

* The new subsection (¢} on stays of execution is unconscionably draconian.
* First, (c)(1) violates constitutional separation of powers standards by
attempting to limit the Courts’ authority to grant stays of execution. The constitutional

underpinnings of the Courts' authority was explained in the Henry case {(appended).

* Second, (c){2).would deprive a court of the power to grant a defendant --
even one who has never been provided a post-conviction lawyer, or who is illiterate; mentally ilk;

6



SB 81

poor; deprived of transcripts; or otherwise deprived of access to the courts - a stay of execution
unless he or she is able to file'a post-conviction petition that "makes a strong showing of
likelihood of success on the merits." Under this bill, the defendant would not be entitled to a stay
unless he first filed a PCRA petition. Under the existing death warrant law, death warrants have
been, and will continue to be, directed at unrepresented inmates shortly after their sentences have
been affirmed. This "no-stay" provision, read in connection with the death warrant law,
effectively obliterates the one-year statute of limitations for capital defendants and, indeed,
obliterates any opportunity for a defendant to seek appropriate review before he or she is
executed. Unrepresented defendants for whom new warrants are signed would be forced to
prepare a full PCRA petition making a strong showing of likelihood of success in the compressed
warrant period. At the same time, Pennsylvania has no mechanism to find qualified counsel for a
capital defendant, while Pennsylvania's law as currently interpreted by the Department of
Corrections -requires resort.to the courts to gain access to a defendant who is under warrant. The
"reforms" in this bill would deprive the court of jurisdiction to hear even a pre-petition access
motion, thus preventing the petitioner from preparing a petition, and depriving him or her of any
real ability to discover the merits of a claim or plead claims that show any likelihood of success on
the merits. :

At the same time, the bill would count the time used in obtaining a stay of
execution toward the statute of limitations period and the times allotted in the one-sided,
prosecutton biased procedural rules written by the District Attorneys and included in this bill. As
with virtually all of the other provisions this bill creates which limit fair access to the courts, the
result is that Pennsylvania will be deprived of federal deference and proceedings will have to begin
again-once the provision is struck down.

* In short, the no-stay provisions are completely unprincipled. They are
designed to expedite executions without representation, not to advance due process. A principled
system of post-conviction review would grant a stay of execution to permit the litigation of a
meaningfully counselled post-conviction petition, and would provide counsel the tools to
adequately litigate that petition.

§ 9545(d). Evidentiary hearing.

The affidavit and no-discovery provisions of the prosecution-proposed procedural
rules are irrational, one-sided, unworkable, unconstitutional, and would spawn a variety of
satellite lawsuits. The costs, again, will be borne by taxpayers.

* The addition of (d)(1) requires the petitioner, but only the petitioner, to
provide a notarized affidavit from each intended witness and documents material to that witness's
testimony. It imposes no similar requirement upon the prosecution. Similarly, (d)(3) permits the
prosecution, but not the defense, to declare a witness's testimony inadmissible unless the affidavit
requirement is substantially complied with. This is a plain violation of both the due process and
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equal protection clauses of the United States Constitution and the Pennsylvania Constitution.

Apart from its blatant unfairness and unconstitutionality, this prosecution-biased
provision is also entirely unworkable. A defendant frequently requires the testimony of hostile
witnesses from whom it is impossible to obtain affidavits, and of witnesses who are discovered
only after a petition is filed -- especially in capital cases, where witnesses often do not come
forward until they have learned of a pending execution. All of the inequities of this anti-defendant
requirement are magnified when a defendant is under death warrant. During these times, the
outrageousness of permitting the prosecution to determine whether or not a witness's testimony is
heard is especially clear. There is no such requirement in the federal courts and there is no such
requirement in any of the proposed federal habeas corpus reforms now before the United States
Congress. The federal courts will find these provisions intolerable and the proceedings will then
have to begin again once the results are struck down. As with the other provisions of this bill, the
result will be that Pennsylvania's courts will lose the deference they now receive in the federal
courts. Trading away our state system's fundamental fairness in order to give an undue advantage
to prosecutors is not only inconsistent with due process, it is short- sighted. Witnesses who come
forward will be heard in federal court, whether or not they have affidavits. This provision assures
that witnesses who have no affidavits will not be heard in Pennsylvania's state courts. As a result,
Pennsylvania's judges will be deprived of the power to do justice and justice will be obtained in
federal court, all at the cost of federal deference to our state court system and to the findings of
our state court judges,

‘Significantly, the law in effect now requires the pleading of facts with specificity. The
additional affidavit requirement is unnecessary, shortsighted, unfair and will only result in
additional litigation.

* Section (d)(2) provides no other discovery, apart from the one-sided
discovery by the prosecution of affidavits and documents relating to defense witnesses, "except
upon leave of court with a showing of exceptional circumstances." This lack of parity, of course,
shares all the due process and equal protection problems of the affidavit requirement. But
additionally, the "exceptional circumstances" standard is unduly harsh. Currently, discovery is
granted in PCRA cases through interim orders that must advance "the interests of justice."
Plainly, the stricter standard seeks to prevent the defense from obtaining discovery that otherwise
would have been in the interests of justice.

The prosecution's insistence on avoiding discovery makes no sense if prosecutors
are interested in their ethical duty of doing justice, rather than in hiding their files or preventing
defendants from obtaining favorable information to which they had otherwise not had access, If a
prosecutor has acted fairly, he or she has nothing to hide and nothing to oppose in discovery.
That is why several other states have an open-file policy, especially in capital cases. Moreover,
the United States Supreme Court has recently affirmed in Kyles v. Whitley the requirement that a
prosecutor has a continuing, affirmative obligation to turn over to the defense all exculpatory
evidence in the possession of the state. The effect of the proposed requirement -- and the reason
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the prosecutors want the law changed in this manner -- is to prevent defendants from having the
most effective tool for discovering prosecutorial misconduct. It will not hold up in federal court,
where discovery is allowed.

Additionally, the virtual elimination of formal discovery will create unnecessary
collateral litigation in other courts as petitioners must file lawsuits to obtain a variety of
documents and records, such as Department of Correction records, mental health records, police
records, etc. In the case of prison records, defendants will be forced to file a federal action to
vindicate their right of access to the courts, and seek attorney's fees against the state. In the case
of untranscribed or unavailable notes of testimony, the defense could be forced to file suit against
a court reporter to generate or recreate the transcripts. None of these collateral actions would be
necessary with full, proper discovery. :

As noted, the "no discovery” and "affidavit" provisions are not required in federal
habeas corpus cases, and so what prosecutorial gains there may be in state court from excluding
favorable defense evidence or witnesses will not be binding in the federal habeas proceedings that
would follow. Discovery is available under federal habeas and defendants will invoke their right
to discovery at that point. The absence of discovery in state court will thus deprive the state-
court petitioner of a full and fair hearing in that forum, as that term is understood in federal
habeas law, which would then entitle the defendant to an evidentiary hearing in federal court.
Having been denied the opportunity for full and fair development of a factual record in state
court, the factfinding of the state court would not be entitled to deference from the federal court.

Thus, depriving a defendant of the tools to develop a post-conviction case in state
court may give the prosecution the unfair advantage it seeks at the PCRA stage, but ultimately it
will force the District Attorneys to defend more extensive -- and more expensive -- litigation in
federal court.

§ 9546. Relief and Order.

* Currently, both the Commonwealth and the defendant have the right to
appeal an adverse PCRA judgment in a capital case directly to the Pennsylvania Supreme Court.
This section of SB 81 would discriminate against capital defendants by taking that right away
from the defense, but not from the prosecution. Under the proposed amendment, the District
Attorney would be given the right to seek direct review from the Pennsylvania Supreme Court of
a Common Pleas Court order overturning a capital conviction or death sentence. However, the
bill would permit a capital petitioner Supreme Court review only after allowance of appeal by the
Supreme Court. ' '

‘This alteration of the appeals process is blatantly one-sided and violates a capital
defendant's right to due process and equal protection of the laws. This unconstitutional provision,
as much as any other, illustrates the lack of equity that permeates the entire bill.

9
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Conclusion

The proposed bill is blatantly one sided, shortsighted and unconstitutional. It will result in
but a few additional executions, some of which will involve wrongly sentenced defendants. It
trades away the benefits of the deference Pennsylvania's courts now receive in federal litigation for
a short-term advantage to prosecutors. In the end, it will cost the taxpayers dearly: these
provisions will not hold up in a federal court and proceedings conducted under this bill will simply
be a waste of resources when many of the cases heard under this bill are overturned, and the
proceedings will be ordered to begin again, from scratch.

10
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Facts and Procedun isto

Petitioner Jasopvh Henry was found guilty of £irst degree
murder and ralated f£elony cﬁargas on April 25, 1987, in tha
Northamptan County Couxrt of Comaen Pleas. oOn april 27, 1587, tha
sentencing phase of the trial kegan, ﬁnd an the follewing day, the
jury returned a verdict of death. This court deniad Josoph Henxy's
post-verdict motions on June 30, 1988; and on July 22, 1288, the
Honorable Michael V. Franciosa, Judge of this cCourt, sentanced
Henry to death. Joscph Henry's automatic direct appeal to the
Pennsylvania Supreme Couxt was denied on Pebruazy 3, 139%C.

Commenwealth v. Henxrr, 524 Pa. 125, 563 A.2d 329 (1990).

on February 23, 13995, Pennsvlvania Governcs Thcozas Ridge
signed a death warrant scheduling Joscph Henrvy's exscutisn DY the
Department of Corresctilens Zor the week ¢f Aprxil 16, 1993

Jascph Henry is net uwwantly remresantad by ccunsal for
s g =

purgoses oI post-ccnviction cgllataral attack pr:ceedings, and no

attorney has represantad hizm  fo

"
t
tr
' -
n

1d purzcse since the
Pennsvlvania Suprame Court afilirmed his convicticn and sentencs on
direct apreal in 1990. Henry has never filed a petiticn undex the
Pennsylvania Post Conviction Relief Act ("PCRA"), 42 P2.C.S. ;

9541, et sag.?

Henry intands %3 file a PCRA petitien challenging
his conviction and sentencs, but claiznas he is not able to do so
without the effective assistance of counsel. Henry is indigent and

cannot afford to retain counsel. An srder of this ccurt peraitiing

: 2 Post Caonviction Realief Act. As amended 1988, April 13,
P.L. 336, No. 47, § 3, imd. effective.

2
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Henry tc procsed in forza pauveris was signed March 27, 1995.
is Q

Undex Pennsylvania law, Josoph Henry is entitled g
represantation of able ccunsel in the prasparation, filing and
advancement of a csllataral atitack on his conviction, appeal, and
death sentanca. This right 1is absolutz, and i= not impaire
because it was not filed until aftar a death warrant issued. See
Pa. Const.>art- I, § 14; 42 Pa.C.S. § 9541, ef seq.; Cormonwealrh
v, Albert, %22 Pa. 331, 334; 561 A.2d 736, 7138 (1989-).
Componwezl®h v. Tinlowv, 497 Pa. 332, 440 A.24 1132 (1293:).

Reliei under Pannsylvania's Pest Conviceelcon e
the paturs of a commen law Writ of habeas corpus constituticrally

guarantaed, and net available %z defeandant unless he is grovided

tie tize and rapresentation i file a coumsalled petitlcon under tha
act. Jcsoph Henry cannel zeaningfu’ly assist his counsel in th

preparaticn of a peziticn Zor ccollaterazl post-convicsion relies

withcout sufflcient tize necessar; ts meet with counsal and examine
the 1issues. 22 Commenwa2zlth v, Aclan, MNeos. B8402-28%3, 2338
(Phila. C.P.), Commenwealfs v. Rclan, 83 Cap. App. Dk=., 1994 (Za.

Jan. 28, 19%S) (per curiam); rk, January Tarx

19840, Nes. 2012, 2013, 2015, 2022 (Phila. C.P.), Commcnweal v,
Lark, 77 Cap. App. Dk=. 1394 (¥ov. 10, 1994), Lark v. Lekman, Civ.
A. No. 94-5762, slip op. (Z.D. Pa., Nov. 10, 1994); Commonweal®h
v, Teryy, No. 1563-73 (Mtgy. C.P.) Aug. 1994. |

There have been no executiens in Pennsylvania in over thirty

(30} years, and Pennsylwvania courts have reqularly grantesd stays aof

&

————————————
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axecutiagn ta perait convic=ed murdarsrs sentancad €S deata to
pursuse an inlttial counsellsd post-conviction patition for
collactaral reliag.’

In the single case brought o the attanticn of this cour:

where the Pemnsylvania Suprsze Cours sustained commen pleas denial

N

=
o
m
i iy

3 Commonwealts v, Tasks, No. 681 €, 1980 Term (WesTz:-
(stay issued Nov. 12, 1935 for axecutiaon scheduled ¥ov. 12,
Commenwealty v. Travaglia, Nes. 634 C, 1980 Tex3 {(Wastz. C.
(stay issued Nov. 13, 1985 for execution scheduled Nov. 13,

—
LD
i3]

;
Copmenweal*h v. Zatzlemgvar, No. 639 315, 1279 Term (Dauph. C.2.}
(stay issued Nav. 1Z, 1585 Zor execution scheduled Cec. 3, 1983);
Commenwealth w. Zeaslsv, Nes. 2175-1178, July Tei2 1930 (Pnhila.
¢.?.) (stay issued Nev. 25, 1233 far execuzicn scheduled Cec. 2,
19568) : Commenweal=wh v. Frev, Ne. 153, 1330 Terz Po(stav
igguad June 9, 1988 fcz axscutlion schedulad 1283} ;
Commenwaalish v, Maxwall, Ncs 123G6~36, ¥arco {(Fhila.
C.2.) (s=ay issued SepIi. 7, 1¥E% I3r exscuz.ch Sazz. 13,
198%) ; Commcnwealzh v, Czoss, Moo 563 A, 3, C oz - Z.2.)
(stay issuad Sept. 20, 1980 fzr axecuticzn schedu 123G}
Commenwealsh v, Whizn s, HNev {Prila.
c.2.) {sctay issuecz Nc scutlion ec. 1I,
1620} ; Copmenpweasth 153334 .F {(stay
issued JSune 11, 1% schedulad June 23, 1991

cm=en A o 1930 Tars (Bucks CT.7.) {(sTay
A 3, 13291 schaduled Julv 13, 129l
Co—monweal=h v. Fanyv 3258, 225%, Fet. Ter= 1981
(Phil=. C.F.} (sTzy s for exscutlicn sciheduled
Jan. 14, 1822} IomenY =, Nc. 0275, 2, h, < 1233
(Camkria C.P.) (stay issued VNev. 9, 1552 for awacuticon schedulad
Now. 17, 1992): Commepwealsh v, Tersw, Ne. 158379 {¥cgvy. C.F.)
(s=ay issued Aug. 9, 1994 S5r executlicn schecdulad Aug. 18, 15%«;
Commenweal=h v, Helland, Ncs. 1330, 1437, 1439, 1443, Ocz. Terzm,
1984 (Pnila. C.P.) {stav issved dJcz. 7, 18994 Far eaexecutlon
scraedulad for Qoz. 15, 1894} Coopenwealtn v, [a~k, 77 Cap. ATD-

Dk=. 1§82 (Pa. Nev. 10, 1%824) (per curiam] (summarily reversing
orders of Cour- of Commcn Pleas and issuing a stay of executlon
Naov. 10, 1294 for executicn scheduled Nov. 13, 19%4) (Ilaztk v.
Lahman, Civ. A. Ne. 94-3762 (Z.D. Pa. Nov. 10, 1994) (stay issued
Mcv. 10, 1394 for exscutlicn scheduled Nav. 13, 1994) ¢ smmenwealth
v. Rolan, 83 Cap. App. DKT. 1994 (Pa. Jan. &, 19935) (Montazuza, J.,
in chanbers) (tamporary siats issued Jan. 6§, 1995 for executian
scheduled Jan. 16, 1998); id. (Pa. Jan. 26, 1993) (summazil

reversing order of Court of Commen Pleas and issuing stay of
axacuticon). But ses Commonwaalth v. Duffav, 78 Cap. APE. Dk=. 1234
(Fa. Dec. 5, 1894;.

ey
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of a stay ol execution, tha atay was nevertheless granted and
czunsel appointad to pursue post-canviction ralief in a gollateral
proceeding, by the United 3tates Distzict Court for the Middle
pistrict of Pennsylvania.®

The Supreme Court cof Pennsylvania requires +he appointdent of
PCRA counsel for a pro se petiticonar. gee P2.R.C.P. No. 1504 (a).
The Pennsylvania capital Case Resourza Canter, initiated in July,
1994, is now a Community Derfender Organization upder 18 U.S.C. &
10067 of the Criminal Justice Acz, witheut sufZiclent Tascuzces
represant tuis petitioner in czntamplatsd PCRA pocceedings.

At=orneys Dunhazm and Bradley who assistad in the preparatiss
of the =ya se petiticn for stav oI axacu=ion ara net faziliar wiik

t4e Joscsh Henxy tTial, or the subsTance of the diract apzeal; toey

th

are thus unagle to £ils a PCRA petitisn for Jescph Henry at this

time. Further, Henrv's privata trial counsel for pratrial, trial,
ané diract apreal mavy nct raprasent Henzy on a ¢ollateral atzack on
eanvice=ion and santence, and dirsct agpeal becaus2 +=3al counsel

cannct litigats the gquestisn of his own neffactiveness.

Componwaalth v, AlterT, susia.

7

For Joscch Henry the judicial tzial procass concluded Wit

impesition of the death sentenca in 1588. The direct apgellate
raviaw prucess concluded with the timely ovinien and ordar af the
Pennsylvania Suprame Court aZfirming the death penalty in 1990.

The axacuticn process rsquires tllereaftar tne‘govarﬁcr’s signatura

4 Se= Commenwealth v. Cuf<ev, No. 78 Cap. App- Dkt. Supre=e
Court of Pennsylvania; see alsg [uZfev v. Lehman, 1995 WL 103339
{(M.D. Pa.}.
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on a death warrant. It appears clear that the full spactrum of
Henry's constitutionally guarantéed rights +tg@ post-conviction
collateral review of the trial, direct appeal, and warTant prccess
lncluding er*ec*lveness of counsel dpoas not ripen until the deathn
warrant issues. The warrant issued here on February 23, 1935, less
than thirty (30) days befora petitioner cocmes befors the cours
2king an opportunity to have the court conduct a meéningful
review. -
Henry cannot recsive effective and meaningZul assistanca of

cunsal, as required in McTarla-d . Scty, 114 §. Ct. 2553 (1994),

under the prassurs of an exacuzicn dates approximataly thrse wesks
from tihe time counsel appears in the case.
The court nctes the five-yeaxr delay in issuing the death

warrant here is not of

'U

lonex's making, or due ‘ts any
intarrupticn or abuse aof tlhe constituticnal lv gua*a tteed judlicial
process. The ccurt continues tc address this mest sericus of
issues with all due dispatzch c:n%em_latad by death penalty
legislation, giving due regard ts the necessary review that must
accompany imposition of the irreversible penalty of death. Henry's
absolute right to collateral raview may not be infringed to
accommoadate a desire to bring a quicker end to legal proceedings
surrcunding this tragic episcde that deepiy and irrevqcably affacts
us all, but none mors +than the fam;lies of the wictim, and
principals involved.

We cannct ignora that there is an "averwhelming public

interest (in] insuring that capital punishment in this Commonwealth
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comports with the Constitution.” Commonwealth v, McRXanpa, 476 Pa.

428, 383 A.2d4 174 (1978). Entzy of a :ﬁay of execution does not
ragst on an avaluation of any alleged prior procedural or
substantive error. The stay empowers the petltioner to employ the
means necessary to procuras a ¢ounsalled opportunity for judicial
review to detarmine ir any prejudicial error occurred.

Uﬁder thesa facts and circumstances, the court will grant a
reasanable limitad stay of exacution and appoint counsel
immediately for purposas of pursuing defendant’s PCRA relief

for<hwith.
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EDITORIALS

Death-row lawyers were no refuge
for Leon Moser, the triple murderer
who, around midnight Wednesday,
became the second Pennsylvanian
gexecuted since the staie breathed
new life into its death penaity.

Last-minute appeals on Moser’s be-
half were brushed aside by the US.
Supreme Court. And the condemned
man had long said ke wanted to die
for his awful crime — the Palm Sun-
day 1985 slayings of his ex-wife and
two children in Monigomery County.

Which, for Americans who be-
lieve in the death penalty, may be a
satisfying result: an evil deed
avenged; the often drawn-out appeals
process swatted aside by a 52 US.
Supreme Court majority.

But the majority of citizens who
say they support the death penalty,
provided it is imposed fairly, ought to
be troubled by Moser’s last days.

Troubled, particularly, by the
seemingly perfunctery manner in

. which the Supreme Court, twice in 24
hours, overruled lower-court judges
who wanted to stay the execution.

The issue was whether it was rea-
sonable to delay the execution to
determine whether Moser was men-
tally competent to waive his federal
rights to appeal. Of course it was
reasonable. Moser had been treated
at Farview State Hospital for the
criminally insane. ‘

US. District Judge Thomas J.
O'Neill approved t(we temporary
stays, and was upheld by the Third
Circuit Court of Appeals. But after
each stay, the Supreme Court — with-
out a word of explanation — gave the
state’s executioners the green light.

Was the high court majority send-
ing a message? If so, it is ominously
in step with a mood in the land to
speed executions.

And the clear danger is that, more
and more, fairness will be a casualty,

Language in the federal antiter-

Dead to rights

" The death penalty’s faint pretension to fairness
dies when inmate’s access to counsel 1s limited.

rorism bill would limit most federal
and state death-row inmates to a sin-
gle habeas corpus appeal. Those ap-
peals challenge an execution on
grounds of constitutional due proc-
ess.

Not only would the condemned be
limited to one appeal, they would
also have 1o {ile within one vear of
their death sentence. Thar sirict
timetable alone seems to violate the
Constitution's spirit of fair play.

Also under legistadve assault is
520 million in government funding
for tawvers who specialize in death-
penalty appeals. The US. House of
Representatives voted July 26 to
eliminate funds for 20 regional |
death-penalty law centers, including
the fledgiing Philadelphia office.

Most would close. (The Ridge ad-
ministradon aiready yanked state
funding for the Philadelphia cen-
ter.) The odd thing is, their demise
could be bad for the execution busi-
ness. Federal funding for such ap-
peals grew out of a late "80s crisis in
which the unavailability of skilled
counsel to handle these delicate
cases led to what the American Bar
Association describes as “a systemat-
ic breakdown which stopped both
appeals and executions.”

Nor were the death-pemalty law |
offices the brainchild of lefty law-
yers, but, rather, blue-ribbon panels
of judges, lawyers and legislators
who saw the legal and moral need for
such expertise. (It also happens to be
the cheapest way to provide the re-
quired counsel to indigent inmates.) !

Both the cuis and the habeas “re-
forms” are dangercus. As Andre L.
Dennis, the former Philadelphia Bar
chancellor who created the local
death-penalty law center, says, "If
we're going to have the dearh pen-
alty, there has to be a commitment
... that we're sure people will have
their coanstitudonal rights.™




