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Good afternoon. My name is Larry Frankel and I am the Executive Director of the
American Civil Liberties Union of Pennsylvania. [ would like to thank you for providing the
ACLU with the opportunity to testify on House Bill 246 and the issue of private prisons.

The ACLU has long had an interest in private prisons and we have testified before the
General Assembly several times regarding the various problems associated with private prisons.
The ACLU opposes private prisons because we firmly believe that private for-proﬁt corporations
should not assume the state’s reéponsibility for punishing those found guilty of committing
criminal offenses.

. The goals of private enterprise conflict with the goals of punishment and rehabilitation. -
The primary interest of private entrepreneurs is and should be the earning of profits. The
managers of any business owe a duty to the owners of that business - a return on their
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investment. We believe that the operators of private prisons will face conflicts between
providing safe and secure facilities and meeting the expectations of the owners of the prisons.
We think that these conflicts will be manifested in a number of ways.

First, the state’s responsibility for maintaining conditions that do not endanger public
safety may be contrary to the private operator’s need to keep expenses down. Running any
prison is costly - juét look at how much Pénnsylvania spends on its prisons and jails. Aside from
maintaining buildings, feeding prisoners and providing health care for inmates, there must be an
adequate warning system and sufficient number of well-trained security guards to protect the
public from escapes and prison disturbances. Any attempt by a private operator to save money
by reducing some of these expenses will jeopardize public safety. Pennsylvania cannot afford to
take a risk that a for-profit company m_ight eliminate important positions or compromise its
security procedures in order to I;Qeet its bottom line.

Second, the state has the ultimate responsibility for the conditions of confinement of
prisoners.  State officials cannot escape liability for unconstitutional conditions in prisons. A
private operator could gain control over the prisons while leaving liability in the hands of the

state. If prisoners are injured or their constitutional rights violated, the state can be found liable

for those harms. West v. Atkins, 487 U.S. 42 (1988); Ancata v. Public Health Service, 769 F.2d

700 (11th Cir. 1985).
Requiring the operators of private prisons to carry liability insurance will not necessarily
solve the problem. Truly adequate coverage will probably have very expensive premiums, thus

increasing the costs to the operator. Insurance will be of little use if coverage lapses, the



insurance carrier is inadequately funded or the private prison operator goes barkrupt. The
Commonwealth will have to pick up the pieces when the private market fails.

It is also a realistic possibility that the state or a political subdivision will be sued for
negligence in selecting or monitoring a private prison operator. Potential plaintiffs include
citizens whose lives are disrupted due to an escape from a facility, particularly if there is
evidence that the government failed to discharge its duties under HB 246. You may have noted
that on Monday, the United States Supreme Court accepted a case that raises this very issue. The
question in the case that the Court accepted is whether a county’s negligent hiring decision is
sufficient to make the county responsible for injuries caused by the negligently hired employee:

Third, permitting private companiles to operate prisons and receive payments for housing
prisoners, will create a unique special interest that will have a stake in any legislation affecting
what conduct 1s criminalized and the severity of sentences that will be imposed. The state has‘
legitimate, and at times competing, concerns which are weighed when determining what
activities will constitute criminal offenses and what circumstances call for mandatory sentences.
In assessing those concerns, the General Assembly must look at a host of factors. One factor it
should not be considering when it balances those éoncems is the interest of a private
entrepreneur in making a profit.

HB 246 contemplates private prisons on the county level for low-risk offenders. It is no_t
unreasonable to expect that considerable pressure will be exerted to increase the number of
offenders that aré deemed to be low-risk. Private prison operators will have a considerable stake

in actions taken by legislators, judges and prosecutors when decisions are made in our criminal



justice system. Those who stand to gain economically from certain results should not influence
those actions.

Our opposition to private prisons is not based on abstract considerations. I v;rould like to
briefly relate some of the history of private prisons in Pennsylvania and other parts of the
country. I think that there have been a sufficient number of bad experiences with private prisoﬂs
to justify barring them from Pennsylvania.

In 1985, Buckingham Security Ltd., a private, for-profit corporation, sought legislative
authorization to operate a facili_ty in Beaver County. Two of the principal officers of that
company were Charles Fenton and Joseph Fenton. Buckingham Security distributed a glossy
newsletter and vigorously worked for passage of private prison legislation.

This legislature asked a lot of very good questions. Members of the General Assembly
probed into the issues of an operator filing for bankruptey, strikes by nonunion guards, liability
for escapees and the potential for higher fees once the state became dependent on private prisbns.
Before authorization was given, Buckingham Security abandoned its plans and tried to sell the .
parcel of land on which the prison would have been built. This site turned out to be a hazardous
waste dump.

That was not Pennsylvania’s only experience with private prisons. In March of 1986, the
268 Center, a for-profit private prison incarcerating minimum-security prisoners in Armstrong
County, bussed in 55 inmates from a Washington, D.C., jail. The out-of-state inmates were '
brought in to boost the 268 Center’s population and profits. The neighbors strenuously objected.
Governor Thornburgh requested Attomey General Zimmerman to obtain a Commonwealth Court
injunction.‘ The Commonwealth Court ordered the 268 Center to return the inmates immediately,
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once it found “a clear and present danger and a threat to the irreparable harm to the public
welfare and interest.” In response to this breach of the public trust, the General Assembly
enacted a moratorium on private prisons. In 1987 a Joint State Government Commission issued
its report on private prisons. A majority of that task force supported the prohibition on private
prisoris in Pennsylvania.

The experience with private prisons outside Pennsylvania has not been much better. A
1990 government audit found numerous problems in Texas’ private prisons including several
breaches of contract. Florida’s first private prison has been cited for lapses in security, such as
inoperable securify cameras, and failure to follow staff training guidelines. The operation of
private prisons in Tennessee by the Corrections Corporation of America has raised significant
concerns in that state, partim;llarly after several prisoners escaped from two different facilities and
ariot broke out in another facility.

The jury is still out on the question of whether private prisons can actually save money.
There are conflicting reports and studies on this questiqn. No one can really predict what will
happen with costs if governments become dependent on private prisons. Similarly, no one can
prqvide a reliable estimate of the additional costs that will be incurred if Pennsylvania continues
to incarcerate more individuals for longer periods of time.

| I would like to draw your attention to a New York Times article, “The Pitfalls of Private

Penitentiaries,” dated November 24, 1995, that is attached to my testimony. The story reports
several problems that the Federal Bureau of Prisons has encountered, including in one inétance a
transfer of violent criminals to a private ins.titution, even though residents of the neighborhood
where the institution was located had been promised that the prison would hold white-collar and
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less violent prisoners. The New York Times story also reports on overly generous contracts and
difficulties the government has in supervising the private companies. Justice Department
officials have even admitted that the private companies have negotiated contracts that allow them
to recover their financing costs at a shockingly rapid rate while those same contractors are
shifting enormous medical costs to the government.

The ACLU knows that Pennsylvania’s prisons are overcrowded and that the costs of
corrections are skyrocketing. We do not believe that the privatization of prisons is the answer to
this problem: We doubt that the cost savings will be as much as promised. We have little reason
to think that the problems encountered elsewhere will not reappear here in Pennsylvania. We
particularly fear the distortions in policy-making that will result if the state creates a financial
incentive for locking up people and keeping them incarcerated. The ACLU thinks that private
prisons will not lead us to a better criminal justice system; rather, they will only compound the

problems that already exist.
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