UNIFICATION OF THE
ADMINISTRATIVE ADJUDICATORY
PROCESS IN PA.*

I am here as President of the Pennsylvania Conference of
Administrative Law Judge’s who support the concept of a unification of the
administrative adjudicatory process in Pennsylvania and House Bill 1939.

Support for House Bill 1939 with Changes

We further support and recommend the Proposed Corrections and
changes to House Bill 1039 as proposed to Brian J. Preski, Chief Counsel on
December 7, 1997 by Judge Wayne Weismandel. (See Appendix A for
details and supportive references)

Some of these recommendations are minor typographical corrections
while others are of major significance of substantive nature such as:

1. The present bill contains a definition of “Agency” that is

ambiguous especially regarding the inclusions of the Public

*Judge Gerald E. Ruth, Administrative Law Judge with Pa. Liquor Control Board and
President of the Pa. Conference of Administrative Law Judges. B.A. 1954 Dickinson
College; J. D. 1960 Vanderbilt Law School. Author of Unification of the Administrative
Adjudicatory Process: An Emerging Framework To Increase Judicialization in
Pennsylvania,, Widener Journal of Public Law, Volume 5, No. 2, page 297 (1996). The
views expressed in this presentation are those of the presenter and the Pa. Conference of
A.L.J. and do not officially state the views of the Pa. Liquor Control Board and or their
Administrative Law Judge Office.



Utility Commission. For the sake of clarity it is suggested
consideration to set forth each agency intended to be included.
2. It is recommended the minimum legal experience of five (5)
years for an Administrative Law Judge is appropriate but the
minimum legal experience requirement for Chief
Administrative Law Judge be set as ten (10) years.
3. It is recommended the salaries should be set relative to salaries
of Judges of Courts of Common Pleas.
4, It is recommended all the Administrative law Judges be under
“Civil Service” protection except the Chief Administrative Law
Judge.
Background
Around the fall of 1992, I became aware of a conference of various
states who either already had or were planning centralization of hearing
process for their respective state agencies.
I went to the conference, was received very courteously, and invited
to listen and participate in discussions regarding the improvement and

benefits of a centralized administrative adjudicatory system.



At that time there were about 17 states already centralized or
considering changing. For the next few years I studied this concept at the
Federal and State Level and attended a number of other conferences. I
became convinced this concept was in the best interests of Pennsylvania,
especially so, when I discovered an ABA study in 1974 recommended a
Central hearing office for Pennsylvania, that legislation was introduced but
died; and yet another study in 1977 by Pa. Deputy Atty. General Jeffrey G.
Cokin and Professor Mallamud from Rutgers University recommended an
“Independent Central Office , for hearing officers in Pennsylvania.

As a result of this I wrote a law review article in 1996 “Unification of

the Administrative Adjudicatory Process: An Emerging Framework to

Increase “Judicialization” in Pa.,” which was published by Widener Journal

of Public Law, Volume 5 No. 2, Page 297 (1996) and later reprinted in the
Winter of 1996, Volume X VI of the Journal of the National Association of
Administrative Law Judges page 221.

By 1996 the centralized system mushroomed to 22 “centralized”
states and New York City. Since then Alaska, Arizona, Michigan and
Chicago have converted to the centralized system.

Illinois and Ohio are presently seriously considering converting to a

centralized system. See Due Process and the Ohio Administrative




Procedure Act, The Central Panel Proposal Vol. XXIII Number 3 Ohio

Northern University Law Review page 783 by Prof. Christopher B. McNeil,

Chair of the Administrative Law Committee Ohio State Bar Association

1997.
To date, not one of the states that moved to a central panel system has

repealed the implementing legislation. Allen Hoberg, Administrative

Hearings; State Central Panels in the 1990’s, 46 Adm. Law Review 75, 76
(1994) and Hon. Marvin F. Kittrell, Administrative Law Judge’s in South
Carolina, S.C. Law May-June 1996 at 42.

I have enclosed the most recent survey of the Central Panel states as

amended November 3, 1997 for the 14th Annual Central Panel Director’s

Conference Nov. 97°, Charleston, S.C. (See Appendix B).

Findings
Historically and consistently since the beginning of the Central Panel
System it has been shown:
1. Administrative Law Judges are more efficiently allocated than
assigned permanently to one agency. Also small agencies have
qualified Administrative Law Judges ready to serve without the

need to hire full-time or part-time personnel.



Administrative Law Judges who are not permanently tied to one
agency feel more independence providing for well reasoned
justifications for their decisions.

The Administrative Law Judges whose duties include rotating
through various disciplines and those specifically trained in
other disciplines approach the subject matter with a fresh and

thorough perspective. Also see Malcolm Rich & Wayne E.

Brucar, The Central Panel System For Adm. Law Judges; A

Survey of Seven States (1983).

The Unified System provides for impartiality of Administrative
Law Judge’s as fact finders including improved perception and
acceptance by the public.

The Unified System provides for improvement of the quality of
hearings and decisions.

The management and training of all Administrative Law Judges
are in the hands of experienced officials, training staff in new
developments in the law.

There are reductions in overall costs.

The Administrative Law Judges are experienced, politically

insulated with career service attracting quality professionals.



Pennsvylvania’s Present System

The present Pennsylvania Administrative Adjudicatory System
covering approximately 44 agencies is a disjunctive non uniform process
which includes the potential of commingling the prosecutorial and
adjudicatorial functions regardless of various “fabricated” walls of division.

The Pa. Supreme Court in Lyness vs. State Board of Medicine 605

a2d 1204 (1992) mandated a change in the structure of administrative
agencies in Pennsylvania and other courts have held commingling of the
prosecutorial and adjudicatorial functions and appearance of bias or
impropriety must be avoided. However, there has been no change in the
administrative system.

The solution is simple. Follow the lead of our sister states and create
a unified administrative adjudicatory system. (See Appendix C, copy of
letter of support by Judge James D. Porterfield typical of the support of the
Pa. Conference)

Conclusion

The concept of a unified administrative adjudicatory system in

Pennsylvania follows through with Governor Ridge’s request set forth in his

1998-99 Program Policy Guidelines to improve program management and



operations, reduce costs, and maximize direct service (Administrative

Circular 97-30, dated August 29, 1997. See page 6).

Furthermore, this concept promotes the Governors announced goal of
“Making Government User Friendly and Customer Focused” in accordance
with the tenets of PRIME.

Govemor Ridge pointed out “Agencies” should seek to cooperate and
collaborate in order to enhance the services provided to the “Commonwealth
customers, because very rarely is one agency the single point of government

contact for that individual”. Governor Ridges Administrative Circular 97-

30, page 6.

The Governor further recognized the need for the Agencies of the
Commonwealth as a whole to be able to reorganize to react to changing
demands of citizens.

The Governor has also called for progress toward more efficiencies,
higher productivity and performance in state operations including long term
planning.

The unification of the administrative adjudicatory functions promotes
a mechanism for quality management, for overall statistics, comparison with
different cases, time, costs etc., within agencies. It also provides for more

accountability while maximizing flexibility of assignment when there are



low volume and high volume periods within Agencies. All this can be
centralized through our modern computer technology that can calculate, sort,
schedule and disseminate information better and faster. Thus, releasing our
bonds as prisoners of the past and providing efficient, quality, independent

adjudications without the appearance of bias.
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Wayne L. Weismandel, Esq.
283 Providence Place
Mountville, PA 17554-1021
(717) 285-2518
e-mail: wlw@paonline.com

December 7, 1997

Brian J. Preski, Chief Counsel
House Judiciary Committee

Representative Research Department
House Box 202217
Harrisburg, PA 17120-2217

Re: Proposed Corrections and Changes to House Bill 1939

Dear Mr. Preski:

Enclosed please find a copy of Proposed Corrections and
Changes to H.B. 1939. While some of these are minor typographical
corrections, others are of major significance in substantive
areas of the legislation.

As submitted, the current Bill contains a definition of an
“agency” that is, at best, ambiguous as to its inclusion of the
Public Utility Commissjon. For obvious reasons, it is wvital to
public Utility Commission Administrative Law Judges who are
wo:;king for the ;;assage of this legislation that this ambiguity
be remc;ved. 'The proposed change in the definition of an “agency”
removes any doubt that the Public Utility Commission is included.
If the proposed change is deemed too broad, then the definition
of an agency should be re-written to specify each and every

agency intended to be included, by name. Such a 1list, while



cumberscma, would remove any doubt as to the agencies whose
contested cases are to be heard by the new Office of
Administrative Hearings.

A number of Administrative Law Judges now serving have
expressed the opinion that the Chief Administrative Law Judge
should have at least ten years experience as an attormey, rather
than the five years currently provided. It is believed that the
greater depth of experience and familiarity with the legal and
administrative processes would 'increase the capability of the
Chief Administrative Law Judge.

Salaries of the Chief Administrative Law Judge, and of the
other Administrative Law Judges, should be set relative to
salaries of Judges of Courts of CD;:mon Pleas apd be automatically
adjusted to maintain that relationship. ALJ’s are now, and will
be even more so under the new system, viewed by the public and
most practitioners as Judges. They should be compensated
accordingly. Additionally, only by providing a fair, but not
excessiye compensation, can superior candidates for the positions
be obta.ined. It is interesting to note that a recent survey in
Lancaster County, where pay scales are fair but certainly not
excessive, determined that an average associate attorney’s yearly
wage is $55,231. The proposed salaries would pay the Chief
Administrative Law Judge $90,525 per year and the other ALJ' s
$88,400 per year. This compares favorably with Senator Bell’s

proposal of a few year’s ago to pay Administrative law Judges



$5,000 less than Judges of the Pennsylvania Commonwealth Court.
Finally, pay should not be left to the discretion of the
Executive Board. This -would serve to dampen the proper
independence of the ALJ’s that is one of the primary goals of the
legislation. It should be noted that The Pennsylvania Small
Business Advocate, whose salary is set by the BExecutive Board,
has not had any salary increase in four years (recently, one of
his senior deputies, whose salary increases in civil service
steps, was making more than the Small Business Advocate himself).

Finally, as is true with Administrative Law Judges working
for the Public Utility Commission at this time, ALJ’s in the new
office (other than the Chief) should be in the classified
service. Again, this goes to atéracting and keeping the Dbest
qualified people to devote themselves to a career as an
Administrative Law Judge. Pennsylvania can have the best
administrative law system in the country, and the creation of the
new Office of Administrative Hearings will go a long way to
achieving that goal. The proposed changes included with this
jettéer are designed to improve an already fine piece of

legislation.



-

Thank you for your interest and support. If I may bé of any

further assistance, please do not hesitate to contact me.

Very truly yours,

o 7ol

Wayne L. Weismandel

Enclosure

Hon. Donald W. Snyder, Majority Whip (with enclosure)

ccs
Hon. Thomas E. Armstrong (with enclosure)



Proposed Corrections and Changes to H.B. 1939

Section 101

“Agency.”_The departments, boards, commissions,

authorities and other officers and agencies of the Commonwealth

of Pennsylvania, to include boards, commissions, authorities and

other agencies and officers of the Commonwealth which are not

subject to the policy supervision and control of the Governor,

but the term does not include the Govermor, any court or other

officer or agency of the unified judicial system, the General

Assembly and its officexs and agencies, or any political

subdivision, municipal or other local authority and any officer

or agency of any such political subdivision or local authority.

Section 301. Purpose and functions.

(a) Establishment. There is created an Office of
Administrative Hearings as an independent administrative agencyll
for the purpose of conducting impartial and fair hearings in
contested cases where there is a need to separate the
investigatory or prosecutorial function from the adjudicatory
function. The office shall provide for the issuance of
recommended decisions and final decisions in all contested cases
referred to it under this act.

(b) Powers of office. In addition to the powers granted by

other sections of this act, the office shall have the powers



necessary or convenient to carry out this act, including, but not

limited to, the power to:

Section 501. Chief administrative law judge.

(a) Appointment. The office shall be headed by 3 chief
administrative law judge who shall be appointed by the Govexnor,
with the advice and consent of a simple majority of the Senate,
for a term of six years. The chief shall continue in office until
a successor is appointed unless the chief has been removed for
good cause under this act. The chief may be reappointed in the
same manner upon expiration of his term.

(b) Removal. The position of chief administrative law judge

shall be in the unclassified service but may not be withdrawn

from a person so appointed, nor his salary diminished, by the

Governor except on a finding of good cause. Prior to removal, the

chief shall be given notice and an_opportunity to be heard at an

adjudicatory hearing under the general rules of administrative

practice and procedure by an impartial hearing officer who shall

determine and report to the Governor whether good cause exists

for removal.

(c) Qualifications. No person shall be appointed and serve
as chief unless that person:

(2) Has been licensed to practice law for a minimum of

ten years.



(d) Salary. The annual salary of the chief shall be eighty-

five percent (85%) of the annual salary fixed by law for the

President Judge of the Court of Common Pleas of Philadelphia

County.

Section 502, Administrative law judges.

(a) Selection. Administrative law judges shall be selected
and appointed by the Governor on the recommendation of a
nomination committee consisting of: the President pro tempore of
the Senate, the Speaker of the House of Representatives, the
chairman and minority chairman of the Judiciary Committee of the
Senate, the chairman and minority chairman of the Judiciary
Committee of the House of Representatives, and the president of
the Pennsylvania Bar Association or their designees.

(b) Removal. Administrative law judges other than the chief

shall be in the classified service and shall be afforded

employment security as provided by the act of August 5, 1941

(P.L. 752, No. 286), known as the “Civil Service Act”. An

administrative law judge shall not be removed, suspended,

reprimanded, nor disciplined except for nisconduct, incompetence,

or neglect of duty, but may be removed or suspended for physical

or mental disability. Prior to the removal or suspension of an

administrative law judge, he shall be given unotice and an

opportunity to be heard at an adjudicatory hearing by an

impartial hearing officer.




(d) Salary. The annual salary of an administrative law judga

shall be eighty-five percent (853%) of the annual salary fixed by

law for a judge of a court of common pleas of judicial districts

having one or two judges.
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APPENDIX
C



James D. Porterfield
Bax 22044
Pittsburgh, PA 15222

(412) 565-3550 363-5672
January 8, 1998

The Honorable Senator Leonard J, Bodack

The Senate of the Commonwealth of Pennsylvania
4825 Butler Street

Pittsburgh, Pennsylvania 15201

Re: House Bill No. 1939
Dear Senator Bodack:

As your constituent and supporter, I write to you to highlight pending
legislation that could be of significant interest to you and of substantial benefit to the citizens
of the Commonwealth. House Bill No. 1939 proposes to establish the Office of
Administrative Hearings, that is, an independent agency that would supply judges, support
personnel, and facilities, in order to provide a quasi-judicial forum or tribunal where
controversies involving certain agencies of the Commonwealth would be resolved, in the first
instance, much like a trial court in civil controversies, Such systems have been in place for
many years in a mmher of progressive states (c.g., New Jersey, Maryland, and Minnesota).
Many of these so-called “central-panel states” have cut overall costs and provided greater
efficiency to the public. Basically, the conceptisﬂmitischapaandbemerforthepublic
to have the quasi-judicial function, especially the trial court function, of government agencies
centralized in one agency.

Economy and efficiency, while of considerable importance, pale beside the
greatest benefit conferred on the public by the proposed legislation — to be able to seek
justice in an impartial, unbiased, and independent forum, or what is the same, to get a fair
hearing by any standard! This is not to say, at least in my experience, that under the current
syslzmsthepublicdmnotgntfairandimparualhaarings. It is the very real potential for
the appearance of bias and partiality that taints the current administrative Iwuring systems.

At the very beart of any enduring and ethical judicial or quasi-judicial system
is the confidence of tho public that the judgss are fusnlawontally honest and, as importantly,
are impartial and unbiased when evaluating evidence, in order to make decisions affccting
the rights of citizens. Justice must satisfy the appearance of justice. Justice must include
fact-finders, schooled in the law, who are fair, unbiased and impartial as they evaluatc
¢vidence presentad by parties in order to regolve disputes.
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Under the current systems, administrative law judges, hearing officers,
examiners, erc., in at least the vast majority of instances, are employees of various agencies
of the Commonwealth, For example, I have been an administrative law judge for the
Pennsylvania Public Utility Commission for nearly 14 years and being an employee of the
Commission is a necessary condition for this position. Notwithstanding the evolution of the
workplace over the last three or four decades, it is not uncommon to hear members of the
public use autocratic or militaristic terms (e.g., “boss,” “pecn,” erc.), from bygone days,
and to apply those terms to present-day employer/employee relationships. With this
persistent, embedded concept of the enployer/employee relationship, or for that matter even
a kinder concept, held by the public, it is difficult to reconcile how the public has confidence
in a quasi-judicial system that relies on employees of an agency to dispense fair, impartial
decisions based on facts of record when the parties’ positions often differ, in varying
degrees, fromtheposiﬁonstakenbyvariousbureausorofﬁcesofanagency.Ajudge
working for the proposed Office of Administrative Hearings would be an employee of the
agency, but the involved agency would not have a substantive agenda and would pot be
mandated to make policy affecting the public generally.

An agency, under present conditions, that Sponsors a quasi-judicial forum (for
the benefit of the public) and hires judges, hearing officers, or examiners necessarily exerts
considerable control over its employee/judges through the personnel function or, for
example, by seting wages, determining working conditions, and parceling out work
assignments. Even within legal and ethical bounds, there is a great potential for mischief
under these circumstances.

Notwithstanding that 1 hold hearings on the premises of the Public Utility
Commission thatmycorreSpondencereﬂeasthatIamanemployee of the Commission,
I am reminded sometimes Usat ot all parties to proceedings before me are aware that I am
an employee of the Commission. 1 wonder, then, if less deference or confidence would be
extended by the public if the employer/employee relationship were expressly stated.
inly, eveq to the better informed members of the public, the awareness that the judges’
asﬁgnmmandwoﬂdngcondiﬁmsaremdbdbytheagencywwlﬁchﬂwpanyhmhng
an adverse position must give rise, if only fleetingly, to thoughts about the Judges’ ability to
impartially evaluate evidence they have prescnted and to make an independent
recommenation to the Commission.

It is the law of the Commonwea]ﬂ:that“thcmereappearanccofbiasmustbe
avoided” in the context of administrative hearings. Lyness v. State Board of Medicine,
605 A.2d 1204, 1208 (Pa. Cmwlth, 1992), Particularly poignant exammples of where the
appearance of bias may easily arise, under current circumstances, are where former
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employees of an agency practice law, as advocates, before employee/judges (knowing well
the inter-workings of the agency) or where employees of an agency have been “promoted”
to an agency judge. Usually one is grateful for a promotion and could easily be perceived
by the public as being beholden to the agency, for the promotion, to such an extent that the
ability to evaluate evidence and tomaheindependcntlecommendaﬁonswwldbeimpaixed.

Please peruse the enclosures and consider the importance of offering your
support to the proposed legislation.

Enclosures



