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.. CHAIRPERSON BIRMELIN: Good morning.
We welcome you to the House Judiciary Committee
Subcommittee on Crime and Corrections’ public
hearing this morning on House Bill 809. The
prime sponsor is'Representative Gigliotti, who
is not going to be able to be with us today.

I'm Representative Birmelin,
Chairman of the subcommittee, and to my
immediate right is Representative Feese ftom
Lycoming County. ‘We will, perhaps,ehave other
members of the committee coming and going as the
morning progresses.,

We den’t have a real big schedule
this morning for this bill; We have three time
slots set aside for fiﬁe people to testify in.
We’ll probably be-able to accomplish that in
that time frame.

As other members come in, I’‘1l1l be
sure to introduce them to you. Our first
testifier is Mr. Mark Bergstrom, Executive
Director of the Pennsylvania Commission on
Sentencing. Mr..Bergstrom,'welcome to the
committee meeting this morning.

MR. BERGSTROM: ‘Thank you, Mr.

Chairman. Good morning, Chairman Birmelin, and
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Representative Feese and members of the
Subcommittee on Crime and Corrections. I’'m Mark
Bergstrom, Executive Director of the
Pennsylvania Commission on Sentencing. Thaﬁk
you for providihg this opportunity.

I'd like to update you briefly on
some of the —-- the use of intermediate
punishments in the Commonwealth since the
enactment of the legislation and to offer some
brief comments today regarding House Bill 809.

This hearing today represents
another step in what has been a ten-year effort
to implement and refine the county intermediate
punishment legislation enacted by the General
Assembly in,19§0.’ Since the passaée of Acts 193
and 201 in 1996, the following legislation,
regulations and guidelines have been adopted:

Act 13 was passed in 1991 which
expanded IP eligibility. |

Sentencing guideline revisions
incorporating IP first occurred in 1991. PCCD
passed interim and then final regulations
regarding intermediate punishments.

Act 1 dealiné with immunity for

community service and restitution programs, and
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Act 117 of 1992 dealing with expanded arrest
powers for probation officers were both enacted.

And then we had further sentencing
guideline revisionsvin‘1994 and- 1997, both of
which tried to expand the recommendations for
the use of intermediate punishments.

Finally, and,certéinly not leést of
which, appropriatioﬁs were given by the General
Assembly. They were general appropriations
since fiscal year 1994-95, $5.3 million per year
to support general operations of intermediate
punishments in the.counties.

And more recently, appropriations
specifically for drug and alcohol comprehensive
treatment in lieu of incarceration beginniﬁg in

fiscal year '97-98 at the level of $10 million.

.The appropriation for fiscal year ‘99-2000 is

increasing that to $11 million.

Additionally, numerous hearings have
been held by thevJudiciary Committee of both
chambers regarding modifications to the
intermediate punishment legislation, including
those held last summer by the House Task Force
on Intermediate Punishment and the'HouSe.Task.

Force on DUI. The General Assembly has clearly
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expressed interest in and support of the
continuing development of intermediate
punishﬁents, and judges have responded
éccordihgly. |

I have attached two charts to
illustrate the increasing use of intermediate
punishment'sinCe the enactment of the
iegislation. The first chart, which is
Attachment 1, provides information on the number
of IP sentences imposéd annually between 1992
and 1997. The red line, which is at the top,
reflects the approximate number of IP sentences
imposed each year, starting at zero or actually
29 in 1992 and rising to a little over 5,000 in
1997.

The green line, the next line,
reflects the number of non-DUI sentences
included in that, and you’ll seé in 1997 it

reaches about 3,200 sentences. And the black

-line, the lowest 1ine, reflects the number of

DUI sentences, about 1,800 in 1997.
While IP was primarily used for DUI
offenders in the early yéars, you’ll note that

as time went on, more non-DUI offenders were

receiving intermediate punishment sentences.
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The second chart, Attachment 2,
considers the utilization of intermediate
punishment ekXpressed as a percentage of all
sentences; What portion of all sentences
imposed in Pennsylvania are intermediate
punishment sentences? Well, on average, the
Commission receives approximately 70,000
sentencing transactions each year reported to us
by courts, of which about 15,000 are for DUI.

On this ehart, the red line in the
middle of the pack reflects the percentage of
all offenders receiving intermediate punishment
sentences. So roughly, in 1997, about 7.3
percent of all sentences are intermediate
punishment sentences.

The green line below reflects the
percentage of non-DUI offendere receiving 1IP,
about six percent; and the black line at the top
reflects the percentage of DUI offenders
receiving Ié. You’ll see it hit a peak of 12.9
percent ‘in 1996 and sort of leveled off to about
12 percent in 1997. So, 12 percent of all DUI
offenders generally are receiving intermediate
punishment sentences. |

The increased use of intermediate
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punishment for non-DUI offenders since 1994 can

- be attributed to two factors; one, the expanded

recommendations for the use of intermédiate
punishment under the 1994 guidelines; and
second, the infusion of $5.3 million in state
funding for county programs. The 1994
guidelines provided the first substantial
incorporation of intermediate punishments into
the guidelines. |

And if you look at Attachment 3,.
which is the sentencing matrix under the 1994
guidelines, you’ll note the gray shaded area, or
Level 3 of the matrix, targets offenders who
would otherwise be serving sentences 'in county
jail facilities, county incarceration sentences.
It targets those individuals particularly for
intermediate punishment becaﬁse‘the statute
basicaily requires us to identify people who
would otherwise be housed in county facilities
for consideration for intermediate punishmeﬁt.
So, the gray zone, Level 3, is the target for
intermediate punishment.

During 1996, approximately 90
percent of all sentences imposed in the

Commonwealth were based on these 1994
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'guidelines. And if you exclude the violent

offenders in Level 3, which are excluded from
eligibility for IP, the Commission received a
little over 10,000 non-DUI sentences at Level 3
in 1996. Of those, about 1,506 cases were
intermediate punisﬁmen% sentences.

. Turning to'the‘next attachment,
Attachment 4; the 1997 sentencing matrix, you’'ll
see the Commission in.1997 further expanded
recommendations for the use of intermediate

punishment, targeting even more offenders who

would otherwise be given sentences in county

facilities.

| The dark gray area, which we call
Level 4, basically targets state offenders who
would otherwise be serving sentences in county
facilities; anyone who would receive or could
receive a maximum sentence between ﬁwo and five
years. So, the Commission expanded into yet
another category; individuals that might be in
county facilities, and_identified these as
eligible individuals for intermediate
punishment.

I note very quickly that any of the

offenders with violent offenses in that area are

10
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not éligible for intermediate punishment. The
statuté prohibits that.

Linked to the chahges in the
guidelines in 1997 was additional funding, this
time for comprehensive drug and‘alcohol
treatment for offenders at Level 3 and Level 4.
Later this year as staff begins to anélyze the
1998 sentencing data, the Commission should have
some indication of the impact of these changes.
Approximately 60 percent of the sentences
imposed during 1998 were based on the 1997
sentencing guidelines.

The focus of today’s hearing is

" House Bill 809, which would amend the judicial

code to permit the court to impose a split
sentence, comprised of a flat sentence of
partial or total confinement of up to 90 days
and a consecutive sentence of intermediate
punishment. Commission staff has worked over
the past several years with the District
Attorneys Association oﬁ draft language similar
to that found in the bill, and therefore,
supports this legislation.

I believe there will be some

presenters that follow me that suggests several

11
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12
changes to the legislation you have to House

Bill 809, and we fully support those
recommendations.

Judges and county criminal justice
practitioners have often expressed concern that,
under existing Statutes, it is difficult to
impose a split sentence in which the defendant
would serve the first poftion of a sentence in
jail, sometimes called shock incarceration, ahd
then be transferred, not paroled, to a
intermediate punishment program. This is due to
the min/max requirement of partial and total
confinement rules in the Judicial Code.

Judges. have indicated that it seems

ridiculous to impose a sentence in which an

offender is first incarcerated, then on parole,
and only then begins a period of intermediate
punishment. They have also indicated that it
seems inappropriate to refuse to paroie somebne
from a county sentence just so that person could
directly‘be transferred to a period of
intermediate punishment.

As a resulﬁ, judges often feel that
they are ih an either/or situation; either give

an incarceration sentence and eventually parole
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13
the offender without benefit of enhanced

intermediate punishment programming, or give an
intermediate punishment sentence absent any
period of incarceration. This is particularly
true of DUI séntences, in which statute
restricts the type of intermediate punishment
programs that may be used to satisfy the
mandatory minimum.

House Bill 809 would give judges
greater flexibility to craft a sentence that
balances many of the purposes espoused in the
guidelines: proportionality, retribution, |
rehabilitation and deterfence.

Some have‘raised concerns that under
the legislation, offénders preseﬁtly_receiving
IP sentences would instead receive longer split
sentences involving both jail and‘IP. While
this is possible, it is unlikely. Judges have
been cautious in terms of utilizing intermediate
punishment, and the long lisf of ineligible
offenses further limits its use.

This is best observed by the
utilization rate I just taiked about, where
roughly seven pefcent of sentences in the

Commonwealth are IP sentences, a fairly low



mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

ciori
Rectangle


10

11

12

13

14

15

16

17
18
19
20
21
22
23
24

25

number.

Anecdoticaliy, it is rare to hear of
a case where the court imposed an IP sentence
when incarceration seemed more appropriate. It
is more eften ﬁhe case that the court did not
impose an IP sentence because IP alone seemed
inapnrdpriate, or insufficient.

With enactment of this legislation,
offenders presently receiving incarceration
sentences might be considered,appropriate for a
shorter period of inearceraﬁion, but only if
linked to a period of restrictive intermediate
punishment.- Under the guidelines, incarceration
and restrictive intermediate punishment are

considered equivalent penalties for purposes of

‘guideline conformity. So when the Commission

makes a recommendation regarding incarceration,
that incarceration or confinement period could
be either restrictive intermediate puniehment or
jail time, or a combination of the two.

One such example is an‘offendef
convicted of a fourth DUi,'which requires a
one-year mandatory minimum sentence. Many
judges are reluctant to place such an offender

exclusively on IP. The result is a one to

14
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two-year sentence in which the judge loses
pafoling authority to the Board of Probatibn and
Parole. It’'s a state sentence.

Under this legislation, a judge
could impose a 90-day incarceration sentence and
a consecutive IP sentence, perhaps residential
drug and alcohol treatment, and then maybe
followed by house arrest with electronic
monitoring and outpatient treatment; all, of
which, in a combination would satisfy the |
mandator? minimum while providing enhanéed
supervision and treatment. services for the
offender.

For a number of years the Commission
has worked with other state and county agencies
and associations to improve the utility of the

County Intermediate Punishment Act. Suggestions

developed through these discussions, including a

recommendation to adopt legislation similar to
House Bill 809, received broad support from
practitioners when presented last year to the
House Task Force on Intérmediate Punishment.

I encourage the committee to pass
this legislation and thank you for yoﬁr intérest

and support during the first decade of IP

15
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sentencing.
Thank you for inviting me today, and

I certainly will try to address any questions

you have.

CHAIRPERSON BIRMELIN: Thank you,
Mr. Bergstrom. I’'d like to now introduce two of
our members who have joined ué since you began
your testimony. Second to my right is |

Representative Stephen Maitland from Adams

County. Second to my left is Representative Tim

Hennessey from Chester County.

I'll give the members an opportunity
to ask questions. I’ll start with
RepresentatiVe Feese.

REPRESENTATIVE FEESE: Thank you,
Mr. Chairman. I just have one question. I
support the legislation also, Mr. Bergstrom, bgt
my question is: Have you given any.thought or
has anyone to your knowledge given thought on
the impact of county budgets?

You spoke in your testimony about
5.3 million infusion to the counties, but I'm
not sure that that money is even adequate now.
So, I’d_like your comments on that or thoughts

if you have any.

16
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17
MR. BERGSTROM: I think for quite

awhile now the County Chief Adult Probation
Officers Association, the County Commissioners

Associations and others have been encouraging

the General Assembly to consider an increase in

that based on an appropriation of 5.3 million.
I think, historically, the Commission has been
supportive of those efforts.

I think we believe in many of these
cases it may be a more appropriate sentence to
use IP énd, perhaps, some period of
incarceration instead of incarceration alone. I
think in some of the programs at the county
level it’s actually more cost-effective to use
intermediate punishments instead of jail; ~That
really plays out if a county is paying money to
send bodies to another county to house them in
their jail. 1If a county already has a jail and
is paying for additional inmates there, maybe
the trade-off isn’t quite as favorable as far as
expanding intermediate punishments.

So, I think counties do need some
assistance in expanding intermediate puhishment
progfams, but I think there is a good baseline

of programs in place, and by expanding this
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legislation, by allowing the shock
incarceration, we can sort of incrementally keep
improving the IP legislation. 1If it warrants
further state or county investménts, then ybu
have at least a record of the need and the cost.

REPRESENTATIVE FEESE: Thank you.

CHAIRPERSON BIRMELIN:

Representative Hennessey.

REPRESENTATIVE HENNESSEY:. Thank
you, Mr.'Chairman; Good morning, Mark.

~MR. BERGSTROM: Good morning.

REPRESENTATIVE HENNESSEY: I'm sorry
I missed the earlier part of your testimony.

On page 3, the bottom paragraph, you
indicate a long list of ineligible offenses
under the intermediate punishment statute. Is
it beyond the pale of your organization to make
actual suggestions as to which of those
limitations might -- we might want to consider:
removing, or are you simply just here to comment
on the proposed legislation as it exists?

MR. BERGSTROM: I guess my purpose
today is to comment specifically on House Bill
809. But in the past, the Commission has

testified before this committee and also on the

18
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Senate side to the Judiciary Committee there,
regarding some concerns about limitations
because of the ineligibility list.

Now, I have to admit that I'm not

sure that there’s broad-base éupport to reduce

that list. But what we do hear from judges is,
there are some Caseé where you might have an
individual who is an accomplice charged with
basically the same offenses as co-conspirator.
In those cases, the person might not be viewed
as serious as the major actor; or, you know, the
court may feel this is an aﬁpfopriate case for
intermediate punishﬁent, but is basically not
allowed to consider intermediate punishment.

The irony that we pointed to in the
past 1is that? these individﬁals can get
probation, but they’re not eligible for
intermediate punishment. So, we have always
been supportive, at least the General Assembly,
looking at that list, trying to see 'if there’s
any way to give judges a bit more flexibility on
those ineligible offenses.

But I do.know there are Cémmission
members and there are certainly people that have

testified before the House‘and Senate that are

19
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20
not supportive of changing that list.

REPRESENTATIVEvHENNESSEY: If you
can just get us a copy of that testimony --

MR. BERGSTROM: Sure, absolutely.

REPRESENTATIVE HENNESSEY.: -— from
prior occasions, it might.be helpful. Thank you
very much.

Thank you, Mr. Chairman. That’s all
I have.

CHAIRPERSON BIRMELIN: i don’t think
thereiare any further queétions, Mr. Bergstfom.
I Qant to thank you for your input on this and
for all your charts and maps.

MR. BERGSTROM: Thanks, Mr.
Chairman.

CHAIR?ERSON BIRMELIN: I appreciate
them.

MR. BERGSTROM: You’'re welcome. .

CHAIRPERSON BIRMELIN: We next have
three gentlemen who are going to testify
together. First is the Honorable Ted McKnight,
District Attorney for Clinton County;
accompanied by Gary Tennis, who is the
Legislative Director of the Pennsylvania

District Attorneys Association; and Charles
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Junod. He's the Director of Pretrial Services,
Philadelphia D.A.’'s Office.

Gentlemen, we welcome you all hefe.
Mr. Junod, we don’t have any written testimony
from you; 1is that right?

MR. TENNIS: Mr. Junod, basically I
asked him to come to answer questions because hé
has the hands-on infqrmation. Any technical
guestions that I can’t aﬁswer,vhe’ll be
available.

CHAIRPERSON BIRMELIN: Gary Tennis
and Mr. McKnight each have written testimony.

It doesn’t matter to me which of you goes first.

MR. McKNIGHT: I'll be happy to.

CHAIRPERSON BIRMELIN: Mr. McKnight,
if you would give your testimony first. Then
we’ll have Mr. Tennis, and we’ll open it up for
gquestions, or 1f Mr. Junod has any comments he’d
like to make at that point.

MR. McKNIGHT: Thank you. Good
morning, Chairman Birmelin, Representative

Maitland, Representative Feese, Representative

‘Hennessey. On behalf of the‘Pennsylvania

District Attorneys Association, I thank you very

much for the opportunity to testify today on the

21
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22
important issue of intermediate punishment.

I would like to address the
importance of drug and alcohol treatment as part
of the restrictive intermediate punishment.

The Pennsylvania Distriét Attorneys
Association has been strongly supportive of
providing ciinically appropriate drug and
alcohol treatment for RIP offenders, and, in
deéd, for all individuals who are in need qf
such_treatmenf. This commitment manifested
itself five years ago when the Pennsylvania
District Attorneys Association agreed to
concessions in the sentencing guidelines
providing for RIP sentencing options where
county jail sentences previously had been the
only guidelines option.

Our agreement not to oppose these

changes was conditioned upon the requirement

that any offender being sentenced to RIP be

properly assessed and required to participate in
clinically appropriate drug and alcohol
treatment.

Why are'Pennsylvaniévprosecutors,
and, indeed, prosecutors around the nation‘so

committed to expanding the use of clinically



mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle


10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

apprdpriate drug and alcohol treatment?
Consider the following facts:

Sixty to 80 percent of all criminal
justice offenders have serious substance abuse
problems. Our failure to aggressively address
criminals’ addiction means more crime, more
victims and more prison overcrowding.

One study after another confirms
that clinically appropriate drug and alcohol
treatment results in more than a two-thirds drop
in criminal recidivism.

Treatment saves taxpayers monéy.
Again, study after study shows that money spent
on good drug and alcohol treatment is an
outstanding investment. The most extensive
study done to date, the Caldata Study, éhows
that every dollar spent on treatment yields a
seven dollar return Within»lz ﬁonths, primarily
in reduced criminal justice costs.

For this reason, the Pennsylvania
District Attorneys Association strongly supports
this year’s 11 million dollar line item for RIP
treatment. Additionally, PCCD, and specifically
PCCD staffer, Jim Strader, deserves

congratulations for the highly competent manner

23
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24
in which they have administered the RIP

treatment grants arnnnd the Commonwealth.

The Pennsylvania District Attorneys
Association would offer the following
recommendations with reSpect-to this issue:

One, gradually increase funding of
this project unﬁil it is fully funded. As
stated above, funds invested in this criminal
justice treatment project will result in less
crime and significant savings to the state
criminal justice system.

Although it has been determined that
its statewide cost is approximately $26 million,
it is currently funded this year at the
11 million dollar range. This means that only
12 of the 26 counties applying for RIP treatment
grants were funded. PCCD was forced to turn
down $6 million in grant requests.

The Pennsylvania District Attorneys
Association recommends that funding for this
project bé increased incrementally by
approximately $5 million per year, nntil it 1is
fully funded. I would also note, although it’s
not in my written remarks, that there are other

counties interested in applying. But because of
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the limited funds at this point, they have been

basically told not to do so because the funds
are already being addressed to those counties
that are on-line.

Number 2. The level and duration of
treatment should be clinicaliy determined. The
success of treatment depends on the level and
duration of treatment being determined
ciinically by qualified experts using

appropriate clinical criteria, the Pennsylvania

‘Placement Criteria. For addicts sufficiently

deteriorated to have ended up in the criminal
justice system, most will need long-term
residential treatment.

Some counties nopetheless have set
up RIP treatment programs that uniformly provide
the samé level of outpatient treatment for all
offenders. Clinically, this dramatically
reduces the chances of success. More
impo:tantly, inadequate treatment poses a public
safety risk that is unacceptable. PCCD shouid
be encouraged in its effort to require that‘all
RIP treatment grant recipients are providing
sufficient levels of treatment.

Number 3. Other treatment funding
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streams should be increased or at least
maintained; As a result of welfare reform, many
addicted individuals, whb used to be eligible
for state Medicaid funding for nonhospital
fesidential and other levels of drug and alcohol
treatment, became ineligible. The state
purportedly compensated for these cuts by
creating a new funding stream: Behavior Health
Special Initiative funding. However, this
funding continues to fall far short of the need
creatéd by welfare reform.

Moveover, this year’s budget imposed
further cuts in Behavior Health Special
Initiative funding, meaning less treatment for,
and more crime committed by,buntreated addicts
and alcoholics.

.As crime experts around the country
have staﬁed so many times, drug and alcohol
addiction is the engine that drives crime in our
nation. One of the very best anticrime
initiatives this General Assembly can launch is
expansion of resources for drug and alcohol
treatment across the board.

In rural counties, many judges

otherwise exposed to sentence addicted offenders

26
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to RIP treatment are often unwilling to do so
because they believe at least some brief period
of incarceration is needed before entering RIP

treatment.

Although we are sometimes accused of

trying to reduce the flexibility of trial
judges, in this inétance the PDAA is asking the
General Assembly to increase the judge’s range
of options. 1If a judge feels that a defendaﬁt
is a good candidate for RIP treatment, but that
thevdefendant Would benefit more from this
sentence if he or she first received a brief
dose of jail.to get his or her attention, then
we. should provide judges the flexibility to do
so. I believe ﬁhat RIP treatment will be used
more often if judges can have that discretion.
Again, it’s not in my written
comments, but I‘d also note that the Sentencing
Commission, of which I happen to be a member,

increased the sentencing flexibility for judges

the last time we passed the change in guidelines.

which went into effect on June 13, 1997.
I'm not aware of any group or
individual opposing this bill.

When I was asked to testify at this
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hearing, I took the opportunity to review House
Bill 809. Quite frankly, I found it somewhat
confusing. I asked Gary Tennis to see if he
could make it clearer. I believe the
handwritten changes that I’'ve attached to my
comments, with regards to House Bill 809, would
make the billvclearer while making no change to
the substance and intent of the bill.

I would respectfully request that
the House Judiciary Committee approve this
legislation with the proposed amendmenﬁs, and
that the General Assembly expeditiously enact

this important bill. Thank you for your

attention.
CHAIRPERSON BIRMELIN: Mr. Tennis.
MR. TENNIS: Thank you, Chairman
Birmelin.  Good morning, Representatives. Thank

you very much for the opportunity to téstify
about this important bill. I’'m happy to talk
about it.

This bill, Houée Bill 809, will
provide judges more flexibility to impose a
brief flat jail sentence, a sentence of less
than 90 days, before the offender begins the RIP

sentence. Under current law, judges do not have
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this flexibility. As a result, sentences and
RIP treatment is being underutilized, or it’s
not being utilized as much as it might be.

As Mr. McKnight, who is a former

president of the D.A.s Association, indicated,

we ‘'ve been very supportive of RIP primarily

because it is a way —-—- an effective mechanism
for providing clinically appropriate drug and
alcohol treatment for addicted offenders.

Most offenders in this state have
serious sﬁbstance abuse problems, and we need to
do»whét we can to get them into recovery if we
wish to stop their destructive'cycle of criminal
behavior.

Particularly with the advent of
behavorial managed care, funding for drug and
alcohol treatment is being severely reduced, and
most specifically reduced in £he area of
long-term residential care.

Now, addicts who need long-term
residential care, and alcoholics, are the ones
who are most addicted. As a result, they’re the
ones who are most at risk of committing crime.

So, any reductions in funding, or

access to long-term residential care will be the
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type of treatment that has the most impact on

crime, because those are the people that are at

the greatest risk.

If you’ll look at what happens in
the managed care realm today--And the problem
has been around for about five or ten years
now——-they just 4—‘even though they’re required
by law to do it and even though it’s in the
provisions of the policy, as a practical matter
they just don’t approve long-term residential
cafe.‘ They won'’t approve it. They say, you
don’t need it. Of course, they do.

An additional factor that makes this
legislation importaﬁt is, if the addiction is
identified as a result of the offender’s contact
with the criminal justice system; if it’s
identified because the individual gets picked up
on drunk driving or auto theft, or whatever, and
they do a drug and alcohol assessment and find
the person is severely addicted, even though
that indi?idual has insurance to cover it, the.
HMOs won't pay for it because it was identified
through a contact with the.ériminal justice
system:

That’s not anyWhere in the mandates
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. 31
that this General Assembly has created for

covering this —-—- providing coverage for this.
There’s nothing in there that says you can have
that‘exception, but that’s pretty much the
policy that exists for insurance policies.

As a result of this, and also as a
result of what Mr. McKnight talked about, the
reductions in BHSI funding, which has basically
in the last two years been reduced from
54 million to 41 million, it makes it
increasingly critical that we impose tough drug
and alcohol treatment on offenders as early as
possible in the course of their criminél
careers. The sooner we do it, the sooner we
interrupt and‘stop their cycle of crime, the
less crime, the greater the public safety. This
RIP program is very well designed to do
precisely that.

As I indicated before, many judges
throughout the state would like to sentence
eligible offenders to RIP sentences, but they’re
relucted to do so because they believe the
offenders will do better -- that they should
serve some period of jail time, some brief

period, less than 90 days often, before they go
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into RIP for a couple of reasons.

One is, they think some punishment
is appropriate, and that’s our way of thinking,
that’s probably correct. They élso think that
the offender will benefit.

Interestingly, there’s a letter that
is available to you now from the Drug and
Alcohol Service Providers of Pennsylvania
corroborating with what thoserjudges feel and
corroborating with what we said, which is, that
very often in many cases the offenders will do
better in treatment if they get a littie bit of
jail time first. They’ll take it more seriously
if they get a good close look at what their
options are by not cooperating with treatment.
It aétually is a clinically beneficial course of
action.

But under current law, the court
either has to forego incarceration altogether to
do RIP, or do incarceration and not do the RIP
treatment. Those are pretty much the options,
and really what we’'re asking for is more
flexibility for the judges.

This is particularly the case -- And

Representative Feese talked about the funding
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issue. Now RIP is available for higher-level
offenders. It used to-be it was only available
for peopie'that were getting county sentences.
Now there’s a.Levelv4 in the sentencing
guidelines that Mr. Bergstrom explained to you,
which are low-level state sentences. |

.In those cases in particular -- In
those cases the guidelines call for the judge to
put them in a state prison. Now, the judge can
give RIP. But in those cases in particular,
many judges are going to want to give at least
some period of jail time to be comfortable with
giving a RIP flat sentence.

I won't take too much more of our
YOur time. The clarifying language here, which
is attached to both my legislation and Mr.
McKnight's legislation, is handwritten in. Not
only Mr. McKnight -- I’1l1 take responsibility
for the confusion in the initial draft. It was
my fault. There was a reason. We were amending
it to another bill. It made sense at the time,
but it doesn’t anymore.

Evéryone I showed this bill to said,
what does this do? I don’t understand what this

accomplishes. So, what we attempted to do is

33



mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle


10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

redraft it so that it spells out vefy clearly
and very direétly what the bill -- what
everybody intended it to do; run it by everyone
who has been involved in the legislation so far
in terms of everyone who is interested in the
crimiﬁal justice system. Everyone likes the new
language, and we think we have it right this
time. And we wouid urge that the Judiciary

Committee to amend the new language into the

bill.

As indicated by Mr. McKnight, the

~ Pennsylvania District Attorneys Association has

unanimously endorsed the adoption of this bill.

We think it’s good. It gives good flexibility.

‘We think it will lead to expanded use of drug

and alcohol treatment. We ask you to support
the bill, as weil as in additional budget years
to do what you can to support increased funding
for the program.

We do think, in addition to saving.
people from being victims of crime, it will save
the state ﬁoney bn state prison cost. It will
save the counties money at some level for county
jail,'and it will saﬁe us ali money because

people who otherwise continue to go through the

34
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cycle of crime, going out and committing crime,
running through the criminal justice system, cah
get into recovery; can get back out into puslic
life and become a productive citizen, and a
tapraying.citizen rather thaﬁ a huge drain on
society.

So, I thank you very much, Mr.
Chairman, for holding the public hearing to give
us a chance to air our reasons for supporting
this legislation. Thank you.

CHAIRPERSON BIRMELIN: Thank you,
Mr. Tennis. Mr. Junod, do you have any
comments?

MR. JUNOD: No. I was asked by Mr.
Tennis to come iﬁ case there were questions
about Philadelphia’s intermediate punishment
program specifically since I'm the one who
administers it. If there aren’t, then I’1ll go
back to Philadelphia.

CHAIRPERSON BIRMELIN: Before I_ask
the members of our panel to ask any questions of
you, wé have a couple other meﬁbers I need to
introduce. To my far left here, to your fér
right here, Representative Don Walko from

Allegheny County. To my far right and your far

35



mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36
left is Representative Harold James, who is my

counterpart as Democratic Chairman of the
Subcommittee on Crime and Corrections.

Representative Hennessey, we’ll
start with you.

REPRESENTATIVE HENNESSEY: Thank
you, Mr. Chairman.

Mr. Tennis, you had indicated that
HMOs generélly don't like to pay for lontherm
managed care. I'm wondering whether or not the
reform statute we passed last June has had any
effect in terms of turning them around, or did
we simply miss that particular problem in the
HMO system thét we have to revisit itz

MR. TENNIS: I believe the latter 1is
the case. It has not had the impact -- I think
what needs to be understood is, the managed care
crisis in the area of drug and alcohol is very
different than it is in the case of health care
generally. And there’s a reason why.

Denial is a part of the syndrome of
addiction. Most people wﬁo are alcoholics or
addicts don’'t think they really have a problem,
or if they think they have a problem, it’s not a

very seriousvone. So the managed —-- So they
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have -- So they’'re already coming in —--

This group of patiehts, unlike a
heart patient or somebody with a liver problem,
they’re not eager to pursue treatment. if
there’'s some kind of obstacle thfown in the way,
théy're not going to go after it like someone
who has a heart problem{who‘might die.

In fact, from the managed care
company'’'s perspective, the more they dényb
treatment, the more money they make. So,
there’s actually a direct>conflict of interest.
So, unlike any other area of health care, you
actually have have‘a collusion of the patient
and the insurance company. They both have
separate reasons, but for both reasons, both of
fhem want to downplay the seriousness of the

addiction.

So the insurance —-— The addict gets
to maintain his denial. The insurance company
or the HMO gets to keep their money. The only
people that pay are the family of the addict or
the dalcoholic who pay big, or the public pays
through -- enduring crime committed by the
individual, through incréased health care costs

when they show up in emergency rooms with a
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failed liver or whatever it might be.

Through having to pay —-- Sometimes
we end up paying double for one source of
treatment. Somebody may be covered under

Medicaid, for example, or under BHSI, but that'’s

handled like managed care. They deny long-term

residential treatment--They don’t get it, but
they need it--they end up deteriorating even
more and end up having to be paid from block
grant dollars.

So basically, the taxpayers pay

twice for one round of treatment if we’re lucky.

Sometimes the block grant dollars. in some states’

are being handled by managed care so the
taxpayers pay twice for no.treatment[ and then
we pey the third time when they get into the
criminal justiceesystem.

Unfbrtunately, the current bill, a
good bill I ﬁnderstand for health care
generally. The issue of managed care with drug
and alcohol has to be handled separately,
because the dynamics are such that you.have that
collusion thaﬁ exists if the patient is not

eagerly seeking treatment. So, it does need to

"be handled separately, and it has not had any

38



mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle

mallen
Rectangle


10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

favorabie impact to my knowledge.

REPRESENTATiVE HENNESSEY: Cduld I
ask you just to look.at the HMO reforms we
passedvlast year;bjust to get back to us, the
subcommittee, and tell us whether or not we
totally missed it or whether or not there’s
language in thaﬁ legislation that would help if
somebody would juét pick up the ball and run
with.it?

MR. TENNIS: I will certainly. I
think what I will also do, if it’s agreeable to
you, 'is aék Deb Beck to get in contact with you
too. She’s also been working on the issue.

She’'s the representative, President of the Drug

-and Alcohol Service Providers of Pennsylvania.

I have had the opportunity to talk

to different programs around the state, and

they’'ve indicated it has not had an impact. The
people I’'ve talked to have looked at the bill
and said that.

I will be happy to look at it and
get back to you about that, but I don’'t
believe -- I think it was good generally for
health care, but I,think drug and élcohol has to

be handled separately.
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REPRESENTATIVE HENNESSEY: I just
want to make sure that we haven’'t already fixed

the problem and nobody wants to use it or nobody

'is thinking to use it. We need to go back and

revisit that, we can. Thank you.

CHAIRPERSdﬁ BIRMELIN:
Representative Maitland.

REPRESENTATIVE MAITLAND: Thank you,
gentlemen, for your testimony. I.have two
questions for you.

One is, are there any studies maybe
from éther states that show what the value is of
shock incarceration? What I mean is, somebody
has a drug or alcohol éféblem bad enough that
they’'re hauled before court, fouﬁd guilty of
criminal offenses. What more does it take ﬁo
wake.them up? Why_shdck incarceration?

MR. TENNIS: I'm not aware of any

studies to that effect. My information has been

drawn énecdotically both from people who -were

involved and providing treatment. It's just -
- their experience. 1It'’s really anecdotal
experience.

I'm not sure that that issue has

been studied. What I’1ll do, I"'1l go back and
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look and talk to people ‘and see if I can. find
it. But my guess is, that particular issue has
not been, but again I’11 find out.
Ivhave'télked»to quite a number of
people boﬁh who provide treatment and those who
haQe‘been ex-criminal justice offenders who got
into recovefy. I consistently hear them say
fhat jail4saved their lives. It woke them up.

It sort of made them sit'in the cell and stew

for awhile and start thinking about, is this how

I want to spend the of my life.

And when they do end up getting into
treatment——It's.a good program. It;s pretty
tough, and they have a lot of hafd work to

do--they end up being more willing to do that

~ because they’ve thought about what the

consequences are.
Without jail, sometimes they go into

treatment thinking they have beatened the

system.

So, some of it is sort of common
sense. There should be studies on this. I
think you’re right to want them. I'm not éure

they have been done.

REPRESENTATIVE MAITLAND: - I adgree

41



ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

ciori
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle

kbarrett
Rectangle


10

11

12

13

14

15
16
17
18

19

~ 20

21

22

23

24

25

42

anecdotically it makes a lot of sense. I'm

curious if there’s any findings behind it.

My second question is —-- The bill
éhends'Title‘42. in your opinion, do any
changes need to be made to the Intermediate
Punishment Act to support shock incarceration?

MR. TENNIS: I think this covers it.
In conferring with Mark Bergstrom and also some
people that have worked dn it from a technical
perSPeétive from PCCD, there’s been pretfy much

a consensus that House Bill 809 with the

suggested amended‘language will take care of the

problem.
REPRESENTATIVE MAITLAND: Thank you
very much, Mr. Tennis.

MR. TENNIS: Thank you,

.Representative Maitland.

MR. MCKNIGHT: If I could just
respond to the first questidn 5riefly.' Gary>has
touched on some of those, but also, as I po;nted
out in oﬁe of my comments, thére'are a number of .
judges who want to have the combinaﬁion of
incarceration along with the treatment. »vathey
don’t have that, then they will'nqt give the RIP

sentence. If they’ré not going to give the
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" sentence, we miss the treatment as well.

As a practical matter, I think it’s
necessary. I know thét judges that I have to
deal with in my couﬁty feel that'way, and in
talking with other districts attorneys in rurél
counties--It seems to be more of a rural county’
situation--that their judges have expressed the
same opinion that they’d like to have the person
have some incarceration so they know what that
ié as well as the treatment éspect.

REPRESENTATIVE MAITLAND: Thank you.

MR. TENNIS: Just to follow-up one
additional item and it relates somewhat to your
guestion. One of the popular conceptions out
there is that, coerced treatment doesn’t wofk.
People have to be feady before they go into
treatment to be able to benefit from it.

The reséafch shows that coerced
treatment is actually either as effective or
actually a little bit more effective than
someone just wélking in on their own.

Something has to click upstairs for
them to benefit from treatment, but most often
that occurs after they have been in treatment

for a few weeks; not before they go in. I think
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sometimes the jail adds a little bit more -
element of coércion.'

CHAIRPERSON BIRMELIN: We have a
letter from Deborah Beck, who is the pfesident
of the Drug and Alcohol Service Providers
Ofganization that Gary Tennis referred to
before. 1I’ll enter this letter as part of the
record for fhe public hearing today.

She does echo some of thé comments
that you gentlemen have made, and just quoting a
portion of that, she says:

Studies done in this area of inquiry
demonstrate addiction'rates'among criminal
justice populations ranging from a low of 70
percent to highs over 90 pefcent. The rate of
addiction.is quite high, but so, unfortunately,
is denial of the problem by the addicted
individual..

We're feally dealing with a
reluctant participant in‘the procéss; Even
though they don’t wantvto,admit their problem,
we know we have to deal with it.

Then also, in her last statement she

says: -Given the realities of addiction and

denial, serving some time in jail before
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entering an addiction treatment program can be
clinically hélpful.

This is sort of a follow-up to what
Representafive Maitland brought out. .It would
appear that they would.agree with you that in no
Other way, at:least anecdotically from whatever
experience they have,-they're seeing there is
some potential force, some positive good to be
done by some jail time.

I have oﬁe question for Mr.
McKnight. On page 2 of your testimony near the
bottom you made the statement that treatment
saves taxpayers money. Again, study after study.
shows that money spent on goodvdrug and alcohol
treatment is an outstanding inveéfﬁent.

I’d'like to ask yéu, sir, if you
would tell me what your definition is of a good
drug and alcohol treatment program? I’'m
assuming when you say that, there are ones,
perhaps, that aren’'t so good.

MR. McKNIGHT: I think it has to be
based on a clinical assessment first of what is
necessary, and then through the.state, an
approved treatment prpgram that matchés the

assessed need for the treatment. We do have
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some programs in the state that don’t meet that

'criteria.' They're supposed to be treatment

programs, b@t they are, in faét, notbtreating
the addict.

We've had situations that result in
problems. Mr. Feese happens to be in an area
that about five or ten years ago got involved
wiﬁh some of theée supposed treatment programs
fhat weré not, and it multiplied the problem.

I think that’s why it’s very
important that we follow and have legislati?ely
structured guidelines that make sure that the
programs that are in.effect are legitimate
programs aﬁd not simply ﬁave the title of a
treatment program.

CHAIRPERSON BIRMELIN: 1In yéu;
experience, have you dealt with faith-based
treatment centers, and if éo; what'has been your
experience?

MR. McKNIGHT: I’'ve not. Maybe Gary

has.

MR. TENNIS: Some of them are really
good. Some of them have done very well and are
effecﬁive. ‘The sticking point on a couple have

just been that some don’'t want to get licensed.
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I think in a certain way any --
Treatment programs that are based on 12—step
programs are faith bésed, because 12-step
programs rely on some highér —— drawing on .
higher power._AIt allows the individuals in the
programs to determine who that higher power is
according to their own religious beliefs.

I think to some-extent all gbod
12-step programs——And good programs I believe
are based on the 12—step‘program——are to so some
level faith based.

| They are some that are more

o . . . . !
specifically tied into certain denominations,

and‘many of those are effective. The key issue,

| though, from the state perspective is, if state

dollars are going into it, we need quality

control. We need to make sure they are doing --
have éertain minimum requirements in terms of
number of counselors, the ratio of counselors to
patients, that kind of thing. Make sure it’s a

safe environment in terms of fires, things like

that.

That'’s our way —-- The licensing is
really the state’s way of just’ensuring that

certain minimum requirements have been met.
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I think the important issue for all

programs, whether they are faith based or not,
and an important issue I think for policymakers

is to make sure that some floor has been met and

-the licensing requirements do that. There is a

good track record. The bottom line is, there is
a good track record for faithlbased.
CHAIRPERSON BIRMELIN: My experience

is that, oftentimes the states attempt to make

sure that quality of service is there.

- Oftentimes, because of their heaVy handedness,

it removes the ability of them to incorporate:
into their program the faith aspect of it, which
is critically important.

I've read many of_these faith-based
programs do a tremendous job.> There may be a.
few that.aren’t. Most of them are in there for
the long haul and are committgd to what théy're
doing. They’'re doing an excellent job. I would
say in most cases they are doing better than
so-called seéular with no injection of faith or
religious principles involved.

I get concerned that we sometimes
kill the goose that laid the golden egg by

controlling it too much. I would hate to see
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that happen in this area.

I know we have gone far afield frqm
your testimony and the questions you have raised
here today. |

I do want to thank you for coming,

gentlemen. I appreciate the time you spent with
us. Mr. Junod, I'm sorry we didn’t give you a
hard - time. Maybe next time Mr. Tennis will

bring you in on the hét'seat.

MR. JUNOD: I had a hard time about
a year ago on something else.

CHAIRPERSON BIRMELIN: Okay. We
didn’'t want to do that again.

Thank you, gentlemen,.for'your
testimony. -

Our last testifier is Byron Cotter.
He's the Director of Alternative Sentencing from
the Philadelphia Public Defender’'s Office. Mr.
Cotter has a_leﬁtef for us. I'm sure he’s
wiliing to énswer some questions after he’s had
an opportunity to share that with us. Mr.
Cotter, welcome..

MR. COTTER: Good morning. Thank
you for having me here. Mr. Tennis and Mr.

Junod asked me to come to this hearing today. I
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was glad to do it.

In Philadelphia, unlike the normal
trial situation, we workbtogether on the IP
committee. We work closeiy with the Heaith
Department in Philadelphia, the Probation
Department, the Courts,.the District Attorney’s
Office and the Defender Association. We work
very closely on choosing the IP clients,
following_them:through t:eatment, after-care,

looking into placing them into jobs and becoming

productive members of society.

I submitted a short letter in
support of this bill. My main reason for
supporting this bill is, it givee the judges e
widerblatitude in sentencing. Often judges are
reluetant to'give clients thet should be nleced
in treatment under the IP nrogram - ah—n,_give
them the IP program because they feel that thef
do need some peried of incarceration.

By sutporting this bill I think it .
wiil‘give the judges wider latitude, and it also
will help our clients to get the treatment they
desperately need.

The'term shoek incatceretion has

been used at this hearing. Personally, I feel .
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that drug treatment is much harder than
incarceration. To go through the hoops and
hurdles that you have to éo through in
Philadelphia to complete the IP program is much
harder than sitting iﬁ the jail doing basically
nothing all day. |

In the IP program in Philadelphia
you must participate in community service. You
must go out and clean neighborhoods, clear}the
paint, paint swimming pools that need to be
painted; You must complete an intensive drug
treatment program. You work with a case manager
in finding .good housing and employﬁent as your
treatment winds down.

It’'s a very difficult situation for

most of our clients. They are not used to this
rigorous structure. I feel it’s much harder
than incarceration. However, the judiciary

often feels that some period of incarceration
needs to be given and, therefore, I éupport this
bill. |
| CHAIRPERSON BIRMELIN: Thank you.
Represehtative Walko.
REPRESENTATIVE WALKO: No thanks.

CHAIRPERSON BIRMELIN: -
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Representative Hénnesgey.

REPRESENTATIVE HENNESSEY:" Thank
you, Mr. Chairman.. Earlier Mr. Bergstrom
testified there were a number of crimes that
were statutorily ineligible for consideration
for this type of shock treatment, or I guess the
restrictive IP program. . |

‘.MR. COTTER: Right.

~REPREéENTATIVE HENNESSEY: Do you
hgve any suggestions, or do you care to suggest
certain crimes that are; perhaps, more amendable
td treatment in this kind 6f‘a‘bill than —-

Obviously, we’re not going to get
rid of the entire list of ineligible_crimes, but
if tﬁere are certaih,crimes in your experience
that don’'t make sense being precluded from this
program, it might be helpful.to the committee if
you give us a list of what those would be.

MR. COTTER: Let me first say, I
support everything that the District Attorneys
Association said here. I think thej were right
on point. 1It’s a changing world today.in the
criminal justice system becaﬁse the Disﬁrict
Attofney’s Offices and the Defenders

Associations around the country--And I think
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Philadelphia leads the country in this to some

extent-—-are working together to try to find
solutions to crime. Solqtions to crime not only
helps the public, but it helps our clients.

I would certainly, and I don't
know -- I'm sure the District'Attorneys

Organization probably would not'agreé totally

“with me, but I would certainly like to see the

level of charges raised.

I also am in charge of an early
parole brogram, and we parole people early from
county prison that have been.éharged with some
violent crimes. The Viélence is often caused by
the drug addiction.

Assaultive crimeé, certain types of

robberies we parole early into drug treatment.

Our statistics show that 88 percent of those
clients, after they complete six months of
tréatment, are not convicted of a new crime'fof
the next two years.

Right now we have done a two-year
study. We’fe in the process of doing a
four-year study. So, the statistics show that
by getting the propef-treatmént-you're going to

cut down on crime no matter what the .charge is.
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The idea of shock treatment or
fqrced treatment; as Mr. Tennis talked about, is
true. If a client is in jail for a very severe
charge and then is released eafly to treatment,
he knows if-hé fails in that treatment program
he’s not going to go back to a county jail.

He’'s going to go back to a stéte pfiéon. That
fear often drives him to complete the treatment
and conquér his addiction.

I would like to see -—- For the short
answers, I would like to see the level of crimes
raised under.IP. 'And you may want to raise the
length. You can place the client in jail before
he goes to IP. Maybe wé should lobk at this.for
the next year or so and then come.back before
this committee and ask you to raise the stacks a
littie.

REPRESENTATIVE HENNESSEY: Thank
you, Mr. Cotter.

CHAIRPERSON BIRMELIN: As a public
defender, I guesé it’'s your dﬁty to try to get
as minimal a sentence és possible for your
clients. Do you on occasion allow your éiients
to have jail time befdre they go into

intermediate punishment because you know what's
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best for them? Do you advise them in that

direction? They probably don’'t want to héar
that.

MR. COTTER: I would not advise them
to take jail time if I coﬁld avoid that. Again,
I think‘thé treatment -- Often the‘toughest.part
of my job is to convince the client to take
treatment over jail timé; VTreatment is_much‘
tougher than jail time.

CHAIRPERSON BIRMELIN: Do they know

that?

MR. COTTER: Oh, yes. Yes. We
explain exactly whét'you have to go through to
complete this treatment. ‘A lot of clients turn
that down. They'’re not iﬁteresﬁed in conquering
their addiction. They’re the clignts, you know,
frankly that we éan’t help. They’'re the clients
we don’t put in IP.

The client that wants to conquer his
addiction, no matter what crime he committed, is

a client that we try to help. IP really helps

" us treat. those clients.

As I said, it has been seen on the
early parole side, the statistics show that it

does prevent further crime; that these clients
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for the next fwo years, 88 percent are not
convictea of a new crime after they’'ve completed
six months of Freatment. And that’s either
inpatient or outpatiént, althéugh in
Philadelphia approximately 65 percent of éur
clients need inpatient treatment when they’re
evaluated.

CHAIRPERSON BIRMELIN: Inbyour
experience, after YOu have basically sat down
with your client and fhey say, I'm not taking
treétment, I want jail time, is that the last
time you see them and have-the-opportunity to
defend them and offer an alternative?

MR. COTTER: 1In my experiencé, that
client, if it’s a young client, will come back
to me at some point in his criminal career and
ask me for heip. >And that’'s when I cén help
him. |

CHAIRPERSON BIRMELIN:  Is that for
subsequent offenses?

MR. COTTER: Yes. That’s the
client, as a defender, I really ﬁry'to'explain
treatment and how it’s gding to benefit him. As
you know, some people —-—- You can lead a horse to

water, but you can’t make him drink. I’'m being
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honest with you.

CHAIRPERSGN BIRMELIN: I think I’Ve
heard that before. Let me ask you one other
question, similar to the one I asked Mr.
McKnight.

What is your definition of_a_good
quality drug .and alcohol treatment program?
What do you lon for? I'm assuming in your
cooperation with the D.A.’'s Office you want
people placed.in good programs.

MR. COTTER: Right.

CHAIRPERSON BIRMELIN: What is it
tﬁat you look for in a program that makes you
confident that your client is going to behefit
by being in ﬁhat program as opposed to one you
are not sé confident in?

MR. COTTER: - Right how we're
expanding constantly. We have 45 progréms that
we use. We use one in Harrisburg, in fact,
Gadenzia and Concept 90. A good program is dhe
that has licensed drug and alcohol thérapists}
one that’s licensed by the county. I visit all
of the programs. I tfy to visit one program a

month to check to see if they’re providing the

needs of our client.
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A good program teaches the client
the basic skills on how to dbtain employment,
because I think employmént is é key component to
a program. When you are about ready'ﬁo leave
that prqgram,thét.you have a job, so when you go
out you’'re working, you feel thét you're
successful in life, and that helps.you fight of £
your addiction.

»That fhere is a basic education
component in the progrém; job skills in the
program; licensed drug and alcohol therapists}
and that the county or state visits that program
on a consistent basié to make sure.it’s‘kéeping
to the requirements.

CHAIRPERSON BIRMELIN: Do all of
these drug and alcohol programs do urine tests
periodically whén-they're'——’

MR. COTTER: Yes. And we also work
with the prdbétion department. That’s a
component{ They come to the.pfogram, meet with
the clients, so that when the client leaves the
program, the probation officer knows the client
and is wofking actively with fhe client. The
probation'officers take the urine tests also.

CHAIRPERSON BIRMELIN: For how long
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is that treatment program generally?

MR. COTTER: It depends on the level
of addiction, what the e?aluation.shows. Aﬁ
intensive inpatient program is six to '‘nine |
months . And‘then some of the prqgramé provide
after-care right at the progranm.

Some of the programs have apartments
where a client doesﬁ't have to leave the
program. He‘steps down from that treatment;
will attend liké AA meetings or outpatient
meetingé; go to his employment and come back and
stay there at night. That can be for up to a
year after he completeé that six to nine-month

program.

CHAIRPERSON BIRMELIN: Just one last
question. Some of you have been in the Public
Defender’'s Office for quite some time. Do YOu

see this problem as getting worse or better for
the City of Philadelphia? The drug and alcohol

connection and how we’'re dealing with this; are

we winning this battle or are we losing it?

MR. COTTER: We’'re losing it. The
drug problem is getting much worse. The
programs and the sentencing alternatives, such

as'IP, are getting much, much better.
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Hopefully, that will turn the tide and make us

win.
But right now, over the last ten
years, drug addiction has become a major

problem. As Mr. Tennis said, approximately 80

"percent of the people that are going into stéte

prison are drug addicted.

CHAIRPERSON BIRMELIN:
Unfortunately, you’'re only seeing them after the
problem has developed and they committed a
crime. |

.MR. COTTER: Right. That is

unfortunate. What I can try to do is prevent

. them from committing another crime.

CHAIRPERSON BIRMELIN: I understand
that. Editorially, I would say it is also
important that we try to prevent it from
happening in the first place.

MR. COTTER: That’'s true.

CHAIRPERSON BIRMELIN: As weil as
cutting down recidivism. I’'m going to give
Counsel Preski an opportunity to ask you a few
things. "He's anxiously'wéiting.

MR. PRESKI: Mr. Cotter, just a very

simple question. We have you here and I have
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you on the record. Mr. Tennis, with his

testimony, attached.several eome amendmenﬁs to
House Bill 809. |
Are you and the Defenders
Association in egreement with those amendments?
MR. COTTER: Yes, we are, because»it_'
will give the judge mofe latitude and more
alternatives to give an IP senfence.

MR. PRESKI: I want to make sure

" just in case we make any misrepresentations that

‘'we have you on the record. Thank you.

MR}'COTTER: Thank you.

CHAIRPERSON BIRMELIN:
Representative Hennessey.

REPRESENTATIVE HENNESSEY: Thank
you, Mr . Chairman. Just to amplify some of the
comments that Mr. Cotter made in response to
your question. I can speak for 20 years in the
Public Defender’s Office and.draw on that
experience.

I realize there is a misconception,
I think, that the Public Defender's Office is
always at war with the D.A.’s Office in trying
to minimize sentences; certainly try to get the

sentence that is fair for other -- in the
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context of what.other people are getting'for
that period of £ime. |

But, oftentimes, in my éxpefience,
and apparent;y in Mr. Cotter’s and many others,

you find yourself in a position of trying to

.deal with the D.A.’'s Office, first, to get an

offer; and then second, dealing with;your.client
and trying to cohvince your client that it’'s in
his intefest to take whether it’s a period of
incarceration or treatment, or whatever.

Reélly, I think the public should be
aware that the pubiic defender’'s role becomes in
sense a dual role, aealihg with the D.A.’s
Office, but then dealing with.the client and
trying to convince the client exactly what'’s
deemed‘to bé bestltor,him; 6ftentimes,
persuading him to take what he doeénft want, or
he’s rather reluctant to take in the first
place.

There’s certain duality role, and

the Philadelphia Public Defender’s Office does a

good job at that.

MR. COTTER: Thank you.

REPRESENTATIVE HENNESSEY: My

- contacts are with the Montgomery County Public
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Defender’s Office, so I'm not degrading friends
of mine transplant when I say that.

CHAIRPERSON BIRMELIN: .i want to
thank you, Mr. Cotter, for your opportunity to
testify and enlighten us on some of theée
issues. We appreciate you coming here this
morning.

MR. COTTER: .Thank you very much.

CHAIRPERSON BIRMELIN: He’s our last
witness. At this time our meeting is adjourned.

(At or about 10:45 a.m. the hearing

concluded)
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CERTIFICATE

I, Karen J. Méister, Reporter, Notary
Public¢, duly commissibned and qualifiéd in and
for the County of York, Commonwealth of
Pennéylvania, hereby certify that the foregoiﬁg
is a true and accurate transcript of my
stenotype notes taken by me and subsequently
reduced to computer printout under my
super&ision, and that this copy is a correct
record of the same.

This certification does not apply to
any reproduction of the same by any means unless
under my direct control and/or supervision.

Dated this 30th day of May, 1999.

Karen J. Meister - Reporter
Notary Public

My commission

expires 10/19/00
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