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CHAIRPERSON GANNON: The House Judiciary 

:ommittee will come to order for public hearings concerning 

:he issue of joint and several liability. I can't tell you 

low disappointed I am that our friends in the Medical 

Society declined to testify at this hearing and failed to 

testify at the hearing yesterday before the Senate 

rudiciary ,Committee. 

In addition to that, they failed to testify at 

iur hearings with respect to frivolous lawsuits that were 

ield by this committee some time ago. They have seen fit 

o spend millions of dollars on a public relations campaign 

o influence the Legislature on these critical issues, but 

hey declined the opportunity to come before a committee of 

he Legislature to advance their position and subject 

hemselves to examination by members of the Legislature. 

One of our witnesses today has written a book 

>n medical malpractice, A Comprehensive Analysis. Had the 

ihysicians in Pennsylvania read that book, they would have 

ieen picketing their insurance company rather than the 

tate Capitol. 

With that said, I would like to ask our first 

Itnesses, which will be a panel of distinguished 

rofessors. And I would like them to appear as a panel. 

nd that would be Professor Bhat --if you could come up to 

he -- Professor Bublick, and Professor Vandall. 

JENNIFER P. McGRATH, RPR 
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These professors are here at my invitation, 

md they're here on their own time to give this committee 

.nd the Legislature an objective analysis and an academic 

inalysis of this issue of joint and several liability. And 

rith that, I would invite whichever one among the 3 of you 

greed to testify first. 

And I guess it would be Professor Ellen 

ublick of the University of Arizona, James Rogers College 

f Law, since we go by ladies first here. Professor 

ublick, you may proceed when you are ready. 

PROFESSOR BUBLICK: Thank you very much. Did 

win the coin toss or lose it? The first thing I'd like 

o do is to thank the Judiciary Committee for inviting me 

ere today. Over the last year, I've studied comparative 

pportionment questions that arise in state courts, often 

fter comparative apportionment legislation has been 

nacted. 

So it's a real pleasure today to be able to 

alk with you in a proactive way about that legislation. 

t's a particular pleasure for me to talk about the subject 

ere in the State of Pennsylvania because I think that some 

f the best decisions I have seen in some of my areas of 

esearch interest come from this state. 

There's been a lot of media attention given 

ecently to a Cardinal's defense that a 6-year-old child 
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rho was sexually assaulted by a priest was himself, the 

-year-old, guilty of comparative negligence. In my 

tublished work, I've argued against such defenses. 

And one of the only court decisions that I've 

een that rejects that defense and holds that a sexual 

ssault victim has no duty to prevent his own assault comes 

rom here in the Superior Court of Pennsylvania just last 

ear. I think that decision is important. And I hope it 

ill be just the beginning of more victim supportive law, 

articularly in state civil actions. 

It's on that theme of victim supportive law 

hat I would like to address my deep concerns about 

roposals to abolish joint and several liability. A 

olleague of mine likes to say, "Before you can discuss any 

roposed solution, you need to define the problem to be 

ddressed." 

For the legislation being discussed today, 

've heard the problem defined as how to reduce tort 

iability to help business. If you will indulge me, I 

ould like to redefine the problem in this way: How does a 

tate ensure adequate compensation to injury victims -- and 

y particular interest is victims of violent crimes -- in a 

ay that holds appropriate parties responsible for a fair 

mount of the damages caused by their fault and no more in 

he hope of deterring other injuries and acts of violence 

JENNIFER P. McGRATH, RPR 
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rtiile avoiding wasteful expenditures? 

It's from this vantage point, a concern for 

fairness, deterrence, fair compensation for injury victims, 

:hat I'm deeply troubled by the legislation that 

>ennsylvania is considering. Let me start first by 

.dentifying my concerns in the context of the 2 questions 

:hat you've asked me in advance to address. 

The first -- and I'm going to paraphrase 

tere --is when does having joint and several liability, as 

•ennsylvania now does, result in injustice? And I want to 

•eword this question slightly to ask it in a way that I see 

t presented in the state supreme court cases that I study. 

Doesn't fairness require several rather than 

oint and several liability so that each party pays for 

mly that portion of the harm that he caused or for only 

lis portion of the total fault? Among the state supreme 

:ourts that have chosen to adopt comparative apportionment 

lystems, this argument is the single most frequently cited 

udicial rationale for adopting comparative apportionment. 

If there's only one thing that I can do this 

lorning, I'd like to help you understand why this fairness 

xgument is really a red herring. The basic problem with 

he fairness argument is that it misunderstands the meaning 

if the percentages assigned through the apportionment 

irocess. 

JENNIFER P. McGRATH, RPR 
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Those percentage shares do not reflect true 

jhares of either causation or a fault. In the typical 

joint and several liability cases that I see, 2 defendants 

:ause a single indivisible injury. So, for example, in the 

:olorado Supreme Court's recent decision in the Slack case, 

i woman was hit by a driver who ran a red light. 

She filed a claim for medical payments with 

ter auto insurer. The auto insurer required her to see its 

Loctor for an independent medical examination. During that 

ixamination, the insurance company's doctor sexually 

Lssaulted the plaintiff. 

She promptly reported the conduct to the 

tuthorities, and she learned that the insurance company had 

LOtice of previous sexual assaults by that doctor on other 

nsureds. She sued the doctor and the insurance company 

'or negligence, arguing that had the company taken 

ippropriate action to previous complaints, investigated 

hose complaints, had some sort of a system where there 

rould be a nurse or some other person in the room during 

he examination, that she would not have been assaulted. 

Now, in this case, both the doctor and the 

nsurance company are necessary but not sufficient causes 

if the full injury. So but for the insurer's failure to 

nvestigate the previous assaults and take action, the 

ilaintiff wouldn't have been assaulted by the doctor. 

JENNIFER P. McGRATH, RPR 
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In addition, but. for the doctor's intentional 

issault, the plaintiff wouldn't have been assaulted by the 

loctor. So in cases like this, in the large number of 

:ases like this that would be subject to joint and several 

.iability, both defendants are the actual cause of all of 

>laintiff's harm. 

So the rhetoric that you'll likely hear about 

sach party being liable only for what he actually caused is 

really a red herring,. The question isn't about causation. 

it's about policy. So what's wrong with a policy then that 

lays we divide responsibility based on a comparison of the 

>arties * fault? 

The single biggest logical problem with 

:omparative apportionment is to see defendants' fault 

shares as a zero sum gain. When one person has more fault, 

mother must have less. This is an assumption that's 

iorced by the idea that all parties' fault have to equal 

.00 percent. 

And let me give you an example that I give to 

ty students. The plaintiff comes into a hospital with a 

runshot wound. The doctor commits malpractice. From the 

:ombination of the 2, the victim dies. The victim would 

tave lived had either one of these events, the gunshot or 

he malpractice, not happened. 

And for simplicity, the damages amount is 

JENNIFER P. McGRATH, RPR 
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5100,000. In the first hypothetical -- professors love 

lypotheticals. I apologize. I hope you'll indulge 

le -- the patient is shot by accident. There's no 

Legligence by anyone else. With several liability, the 

loctor then is potentially liable for 100 percent, for all 

5100,000. 

In the second hypothetical, the plaintiff is 

ihot by another defendant who was negligent. It's a 

Lunting accident. There's negligence by another defendant. 

Jid the doctor can now compare, in a several liability 

lystem, his fault with the fault of the shooter. So maybe 

rou say each is 50 percent liable, 60/40, you know. The 

lefendants are both negligent and both liable for some 

lercentage. So say the doctor here is liable for $50,000 

n damages. 

In the third hypothetical, the plaintiff is 

ihot at point-blank range by her boyfriend who is 

.ntentionally trying to kill her. Now we have an 

.ntentional tort-feasor that the doctor is comparing his 

tegligence against. 

And if fault matters for apportioning 

esponsibility, as it generally does in states that have 

omparative apportionment systems, the doctor is 

otentially liable for very little of this injury. Say 90 

iercent, 95 percent is the fault of someone who shot the 

JENNIFER P. McGRATH, RPR 
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Ictim at point-blank range trying to kill her; and 5, 10 

iercent is the doctor's malpractice. Now the doctor is 

iable for $5,000, $10,000. 

So even though the doctor committed the same 

ixact negligence in all 3 cases, caused the identical harm 

o the plaintiff in all 3 cases, he is liable for a 

.ifferent percentage fault share in each scenario and a 

afferent amount of damages in each scenario. 

So with several liability, our doctor's fair 

hare of liability isn't based on the nature and 

ulpability of his own acts, which are the same in every 

ase, but on an inverse relationship with the nature and 

ulpability of an unrelated defendant's actions. 

But why is it fair that the negligent doctor 

ays less when he is fortuitous enough to have a 

odefendant who's an intentional rather than a negligent 

ort-feasor or to have a codefendant at all? Here is the 

lace where the law begins to say that 2 wrongs do make a 

ight or at least if you are the only one who commits a 

rong, you may be responsible. 

But if someone else commits a wrong against a 

laintiff as well, you may be less responsible. In some 

ases, the result is even more anomalous. The greater the 

isk to which the negligent tort-feasor exposes the 

laintiff, the greater the benefit that negligent 

JENNIFER P. McGRATH, RPR 
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:ort-feasor derives by comparison. 

So to take my insurance example, the insurer 

s better off sending its clients to doctors known to 

:ommit intentional torts rather than negligent ones because 

»y comparison, the insurer's liability with respect to the 

ntentional tort-feasor doctor will look smaller than its 

.iability with respect to the negligent tort-feasor doctor. 

The irony is not lost on plaintiffs who may 

ecover more if they are injured just by negligence than if 

hey're the victim of 2 injuries of more wrongful conduct 

lirected against them, intentional and negligent in fault. 

n all of these cases, fairness problems are created by the 

:entral assumption that, the central assumption of several 

iability, which is that fault is a zero sum gain. 

The fallacy here is if I have more fault, you 

tave less. And that doesn't have to be the case. The 

xongfulness of one person's act may increase, may 

.ecrease, or may leave unchanged the other party's fault. 

io if you think about conspiracies, if 2 people are at 

ault, that can be more problematic than only having one 

ndividual at fault. 

The fact that one negligently markets guns as 

scaping fingerprinting is made worse and not better by the 

act that others will intentionally use those guns for 

urder. So once you require all fault shares to add to 100 

JENNIFER P: McGRATH, RPR 
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percent, I think there's a huge logic flaw in the middle of 

four tort system. And I can tell you from the courts that 

[ studied that have adopted this kind of system that there 

ire a number of rules that you can adopt to minimize the 

Eairness problems that this zero sum assumption will 

:reate. 

And if the Pennsylvania Legislature should 

:hoose to adopt comparative apportionment, I will be happy 

:o tell you all those different rules, ways to minimize 

fairness problems. But none of these rules are really 

ping to address the central and fundamental problem, which 

Ls a flawed assumption at the core of the system that this 

LS a zero sum gain. 

I apologize. I'm used to speaking in hour 

.ncrements. So I think I've maybe taken a little more of 

iy time. Let me just quickly make a couple of other points 

ind then let you hear from the other professors on this 

>anel. 

Once you say that this is not an essential, 

:hat having a comparative apportionment system where fault 

squals 100 percent is not an essential attribute of 

fairness of causation, it's a question of policy, then the 

.ssue relates to the second question that you've asked. 

Provide examples in which having no joint and 

several liability results in an injustice. The issue is a 

JENNIFER P. McGRATH, RPR 
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juestion of what are the effects of abolishing joint and 

jeveral liability. It's an extremely easy question in my 

Lrea of research to find a number of cases that are 

>roblematic where joint and several liability has been 

reduced or eliminated. 

And let me just give one example that's not 

ictually intentional torts. Think about the case of 

Iram-shop liability. If you believe --as many 

.egislatures and states do and I do as well -- that 

Iram-shop liability may actually encourage parties to take 

:are, promote safety, minimize number of accidents, if you -

ielieve that dram-shop liability has positive effects, you 

hen take, in a comparative apportionment system, you say, 

>kay, we're now going to say that the tavern owner is 

iable if they negligently serve alcohol to someone who's 

•isibly intoxicated and gets on the road and causes harm to 

ithers; except now we're going to compare the fault of that 

avern owner with the fault of the drunk who got in the car 

.nd caused an accident and killed someone. 

Well, just there you've minimized the 

lability to some fraction of its original strength. And I 

hink that there are a number of cases in which comparison, 

limination of joint and several liability and the 

omparisons that result from it are going to minimize 

efendants* liability in places where defendants' liability 

JENNIFER P. McGRATH, RPR 
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lakes sense, in places where you've adopted defendant 

.iability, either by legislature or courts, because you 

:hink it makes sense for reasons of accountability, of 

Leterrence, and of compensation. 

And I think actually I've probably taken more 

han my fair share of time. I'd be happy to revisit this 

ssue and talk about some of the particularly egregious 

irobiems that can result in comparative fault systems. But 

irst, I'm going to let you hear from the other professors 

m this panel. 

CHAIRPERSON GANNON: Professor Vandal1. 

PROFESSOR VANDALL: Vandal1. 

CHAIRPERSON GANNON: Vandal1. Thank you. 

imory University School of Law. 

PROFESSOR VANDALL: I'm extremely pleased to 

e in Harrisburg, the Capitol of Pennsylvania, and in this 

bsolutely beautiful building. But I know that many of you 

re concerned as to what are the qualifications of a person 

rom the south, from Georgia, coming to Harrisburg to speak 

bout the laws of Pennsylvania. 

So that I may appear to be a reversed 

arpetbagger to you, let me just try to soften the impact 

f that by saying that I was born and raised in Pittsburgh. 

graduated from Washington and Jefferson College, and I 

irst visited Harrisburg in the mid-1950s. 

JENNIFER P. McGRATH, RPR 
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I wrote an article that was published by the 

imory Law Journal, 49 Emory Law Journal 565, published in 

he year of 2000 where I used Pennsylvania law as the 

oundation for a comparison with the suggested changes that 

'ere put forward by the American Law Institute. 

The American Law Institute is an enormously 

irestigious group that is made up of judges, law 

•rofessors, and attorneys. And they had, they felt that 

pportionment should be reconsidered. And so I responded 

o that. My theme will be an embrace of the common law and 

111 be that why the Pennsylvania Legislature should leave 

oint and several liability intact. 

We cannot today discuss joint and several 

iability without considering several other interrelated 

oncepts, as Ellen has suggested, comparative fault and 

pportionment. Joint and several liability is over 300 

ears old. It was first developed in Sir John Heydon's 

ase, an English case. 

It was well, has been well-established in 

ennsylvania for over 100 years, first established nearby, 

gather, in the Borough, Borough of Carlisle against 

risbane case. The purpose of joint and several liability, 

r the main purpose is to ensure that the victim has a 

ource of recovery. 

There are 2 well-accepted bases for joint and 

JENNIFER P. McGRATH, RPR 
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teveral liability. One is a concertive action where 2 

>arties agree to attack someone and they do attack them. 

)ne stabs them; the other shoots them. They have acted in 

i concertive action. And so they are the most common 

txample of joint and several tort-feasors. 

The other example that developed later was a 

tingle indivisible result where 2 parties are negligent and 

:ause an injury to someone that cannot be separated. 

'here's no practical basis for dividing up that injury. 

'he classic example is 2 negligent drivers run into another 

:ar and someone in that car is injured in the crash. 

Well, let's say that person has a broken arm. 

'here's no way to say which of the 2 negligent drivers 

:aused in fact that broken arm. Joint means then that the 

ilaintiff can sue both or each and recover the whole amount 

rom either one of the defendants. 

Several means that the plaintiff must sue each 

me of the defendants separately. When you're talking 

bout several liability, there are 2 risks on the 

ilaintiff, placed on the plaintiff. The one is that each 

if the defendants can argue that the other was the cause in 

act of the injury. 

And secondly, the plaintiff, as a several 

laintiff or a party in a several-based lawsuit, recovers 

n proportion to the defendants' fault. Let me just take a 

JENNIFER P. McGRATH, RPR 
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linute to explain how the problem that several liability 

:aused in the environmental area. 

It was true up until 1970 that if you had a 

:onvergence of 2 streams and the plaintiff at that 

lonvergence wanted to sue, he had to sue each defendant 

teparately. Let's say there were 2 upstream defendants 

hat were causing pollution, odor pollution to the water so 

hat the plaintiff's land was not usable. 

He had to sue each one of those defendants 

separately. And they could argue that you've sued the 

rrong person. You need to sue the other defendant. So the 

>laintiff would say, Oh, I misunderstood. I'll go sue the 

ither plaintiff, or the other defendant. 

And the other defendant would say, No, no, 

o. You should have stayed over there. You made a 

dstake. It wasn't me. It was the other one. And that 

&s what the law was essentially up till 1970. It was such 

. serious problem that we had to adopt the Environmental 

'olicy Act and the Clean Water Act to resolve that. But 

he common law didn't respond to it. And that's just by 

ay of showing how several liability can lead to a very 

erious problem. 

Well, let's talk just a minute then about 

omparative fault. The history was that negligence on the 

art of the plaintiff that we call contributory negligence 

JENNIFER P. McGRATH, RPR 
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ras a complete defense against the plaintiff. In many 

ttates, if the plaintiff was a scintilla at fault, he was 

>ut. He or she couldn't recover anything. 

Today, only 5 states retain contributory 

tegligence as a complete defense. And so that all the 

>thers have adopted what we call comparative fault. 

Comparative fault means that the plaintiff recovers in 

troportion to his fault. 

The purpose of comparative fault is to 

sliminate contributory negligence as an absolute defense. 

jid the plaintiff then recovers proportionately. An 

ixample would be that if the plaintiff is 40 percent at 

iault, he could recover 60 percent of his damages. 

There are 2 types of comparative fault, the 

iure and the modified. The pure I've just mentioned with 

he 60/40 example. Pennsylvania, by statute, follows the 

lodified approach, I understand. The plaintiff recovers as 

ong as his fault is not greater than that of the 

ief endants'. 

Now, there's a little problem created there. 

fhat if the plaintiff is one-third at fault and each of the 

: defendants are one-third at fault? This was litigated in 

'ennsylvania. And so Pennsylvania adopted what is called 

he aggregate approach. 

What that means is the plaintiff's fault of 

JENNIFER P. McGRATH, RPR 
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>ne-third is not compared to each one of the defendants' 

iault of one-third but is rather compared to the aggregate 

>f the 2 defendants so that the plaintiff is still able to 

sue and recover under comparative fault because the fault 

>f each one of the defendants is totalled to reach 66 

>ercent. 

And then apportionment. Apportionment covers 

sverything that we're talking about but more specifically 

rhat happens under joint and several liability after one 

lefendant pays the plaintiff his damages. In other words, 

suppose the plaintiff does elect to recover his, the whole 

Lmount of the damages from one defendant. What happens 

;hen? 

There are 2 accepted approaches there. One, 

he first defendant who has paid the whole amount recovers 

ialf of what he paid from the second defendant. The other 

lommon approach often used when fault of either one of the 

Lefendants cannot be well determined is that the first 

Lefendant recovers in proportion to the fault of the second 

lefendant. 

Well, what's the importance of joint and 

leveral liability to the state of Pennsylvania? Joint and 

leveral is important because it helps to ensure that the 

rictim has a source of recovery. And there are many 

easons why one of the defendants -- and I'm assuming 

JENNIFER P. McGRATH, RPR 
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•erhaps the most basic case where there are only 2 

Lefendants. But obviously, there may be many, many 

lef endants. 

But let's look at some of the situations where 

L plaintiff may go home with, with nothing from a 

'articular defendant or only a proportion of his damages, 

lituations where the defendant may be immune. First of 

.11, we have family immunity. 

The common example would be a car crash 

ituation where a husband can't sue the wife and vice 

ersa. Another common example is outside the jurisdiction. 

or some reason, a defendant cannot be brought within the 

urisdiction, or perhaps the defendant cannot be 

dentified. 

A common problem is where a car pulls out in 

ront of a driver and the driver swerves into oncoming 

raffic. Well, the driver didn't think quickly enough to 

rite down the license tag number of the person that pulled 

ut in front of him. So that person is not identified, 

sn't sued, not before the court. 

Bankruptcy, unfortunately, is a very common 

xample. Sovereign immunity. The state, a state official 

ay be immune from suit in many, many jurisdictions. 

mmunity under workers' compensation. The employer is 

mmune from suit by his employee. And then finally, 
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nfortunately, a very, very common example is that the 

efendant, one of the defendants is judgment proof, just 

as no assets or insufficient assets to be worth suing. 

All of these are examples of situations where, 

ithout joint and several liability, the plaintiff is going 

o go home with insufficient funds to cover his or her 

oss. And so let's reflect for a moment on the question of 

hy eliminating joint and several liability would be 

etrimental. 

As I've suggested, in more suits, the victims 

ould not have a full recovery. And how much less they 

ould have would depend on the alternative that is adopted. 

r they would recover less. Not that they would recover 

othing, but they would recover less. And fewer suits 

ould likely be brought. Although Professor Bhat, I think, 

s going to suggest that the opposite is true. So we'll 

ave a little tension here this morning. 

I think it might lead to an increase in 

engeance. We don't talk about that very much. But if 

he -- one of the purposes of tort law is to prevent people 

rom taking baseball bats -- that's an old example. I'm 

orry -- taking guns and shooting their neighbors. 

If they think they're not going to recover 

ufficiently in the court system, they might return to 

aking out the guns and going across the yard and taking 
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rengeance into their own hands. It would lead to less 

Leterrence. If the defendants, who are often 

lanufacturers, are not held liable, they might produce more 

langerous products. 

We saw this last year with the pirouetting 

'ord Explorers and the Bridgestone tires. I don't think we 

rant to do anything that would increase the number of 

iroblems where totally innocent drivers and their children 

re dying in vehicle crashes. 

Of utmost importance, I think, is that in 

'ennsylvania, the cases have held several times that the 

olicy is that the victim is preferred, the innocent victim 

s preferred over the tort-feasor who is both a cause of 

he injury and is negligent to some extent. 

Also, you need to understand that this is 

educing the plaintiff's recovery a second time. Any 

lternative that is adopted, any reduction in joint and 

everal liability is saying to the victim, We've reduced 

our recovery once under comparative fault, now we're going 

o reduce it again. 

It would force -- all of tort law is 

nterrelated, and any changes that are adopted in joint and 

everal liability will overlap other doctrines. For 

xample, it would force an artificial discrimination 

etween economic loss and pain and suffering. 
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The case law in Pennsylvania is that an 

njured victim is entitled to recover for his or her 

njuries. But under some of the alternatives that are 

eing suggested to you, you would have to draw a 

istinction between damages that have a market base for 

aluation, such as cost of medical assistance, 

harmaceuticals, prosthetic devices, those kind of economic 

osses, and pain and suffering. They draw the line between 

hose 2. 

But in Pennsylvania today, pain and suffering 

s seen as an important injury. And all of us know that, 

hat often we get over our broken arms or broken fingers 

ery quickly. But what lingers is the disturbing fact that 

rought that about, the pain and suffering. 

Some of the suggestions that are being brought 

efore you involve the word persons, persons. You have to 

e very careful when you see the word person. What the 

ord person means is someone that is not before the court. 

t present, the law in Pennsylvania is that in order to 

onsider the fault of an individual, that individual must 

e a party, must be before the court. 

You can't talk about someone from California 

ho may have driven in front of the car. But some of the 

lternatives are suggesting that that is just what should 

e done. And so you're going to have to talk, develop an 
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mtire new lexicon about persons, those people who are not 

n the courtroom, have not been sued. 

And then finally to show, I think, the 

lontemporary problem that getting rid of joint and several 

.iability might bring forward; that is, that in the ongoing 

luits against terrorism, there is obviously no hope of 

ecovering against the terrorists. 

They are, in many cases, dead. They piloted 

he plane into the towers, or they're in prison and will 

.ever see the light of day again. The hope in many of the 

ivil-based antiterrorism suits is to recover from the 

ntities the charities that provided money to the 

errorists. And if you get rid of joint and several 

iability, you may well affect the impact of those 

nti-terrorism suits. 

I can tell you from my own experiences in the 

outh that the civil suits were very, very successful in 

utting the Ku Klux Klan out of business, not by suing the 

lanners but by taking their meeting halls, taking their 

arms, taking their homes and selling them to execute the 

udgment under joint and several liability. 

One question asked is, What are the 

lternatives to joint and several liability? And I've 

anvassed those in my article. And I think many of you 

ave received a copy of the article. That's a very 
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technical piece, something that I think should be reserved 

for later. But I would be happy to discuss those 

ilternatives with you if you desire. 

Each one of the alternatives to joint and 

several liability favors the corporate defendant or the 

Insurance company and hurts the victim. The goal of 

ilternatives to joint and several liability are to prevent 

i corporate defendant who is slightly at fault from being 

leld liable for a large amount. 

So I think I've taken quite a bit of time. 

:'d be happy to entertain questions now or later. And I'll 

:urn the platform over to Professor Bhat if that's 

icceptable to the Chairman. 

CHAIRPERSON GANNON: Thank you, Professor 

Randall. Professor Bhat. 

PROFESSOR BHAT: My name is Vasanthakumar 

lhat. I'm a professor at Lubin School of Business, Pace 

Jniversity in New York. Mr. Chairman, members of the 

jommittee, and counsel, I very much appreciate the 

>pportunity to be here to discuss joint and several 

.iability reforms. 

Even though I use the term reforms, it does 

tot mean that changes to tort rules result in any 

.mprovements in the system from the point of view of the 

.njured. However, most of these changes are extremely 
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avorable to the wrongdoers. My primary purpose today is 

o provide an overview of empirical research on the impact 

f joint and several liability reforms. 

With a view to compensate the injured fully, 

he states have traditionally held that the wrongdoers are 

iable for damages jointly and severally irrespective of 

heir degree of culpability. Under the joint and several 

iability, an injured can sue all responsible parties and 

ecover from each payment in proportion to their faults; or 

he injured can sue anyone and recover the total payments 

ven if the wrongdoer is partially responsible for injury. 

Even though one of the wrongdoers may pay the 

ull amount, he or she can sue other wrongdoers for their 

hare of payments. The doctrine of joint and several 

iability effectively transfers the burden of underpayments 

way from the injured onto the wrongdoers. 

As of October 1999, 35 states have amended the 

raditional joint and several liability doctrine. Five 

tates have abolished the joint liability. Others have 

estricted its application depending on the degree of fault 

y the injured or wrongdoer. 

The scarcity of data makes it difficult to 

rovide any definitive conclusions about the impact of 

oint and several liability doctrine on product liability 

rid medical malpractice. However, available data on 
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nsurance premiums indicates that there is absolutely no 

eason to change this doctrine in the Commonwealth of 

ennsylvania. 

Changes in direct written premiums for auto 

lability, auto collision, and comprehensive, product 

lability, and other liability between 1995 and 1999 for 

ennsylvania have been much lower than for the nation as a 

hole. 

In fact, direct premiums written for auto 

iability, product, and other liability decreased during 

95-'99 even though liability-related costs during the 

ame period increased. Medical malpractice payments by 

hysicians in Pennsylvania during 1996-2000 rose by just 

7.5 percent, while they grew by 39 for the nation as a 

hole. 

Scholarly research indicates that under 

ertain circumstances, the joint and several liability rule 

s economically more efficient than other types of 

1locations of payments by wrongdoers. The EPA 

dministrator and the Assistant Attorney General during the 

eagan Administration strongly urged Congress to retain the 

oint and several liability rule for environmental damages 

ecause this doctrine encouraged settlement. 

This has proven to be true by subsequent 

mpirical and theoretical research. Scholarly research is 
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ivided, however, about which rule will force the defendant 

o work harder to reduce injuries. Empirical studies do 

ot provide any definitive conclusions about the impact of 

oint and several liability rule on tort filings and 

nsurance premiums. 

I suggest that you look at table 1 on page 12 

f my report. What we are trying to conclude here is that 

eforms to joint and several liability rules do not achieve 

hat they are supposed to achieve and, as a result, provide 

o significant economic benefits to defendants. 

State court cases involving joint and several 

iability in lawsuits were found to be a mere 4.1 for every 

,000 cases in 1988. Unfortunately, this is the latest 

tatistics we have. And the researcher found that it's 

nly 4.1 for every 1,000 cases. 

I also want to point out one point here. Most 

iability insurance policies bought by businesses and 

hysicians only have limits on payments to the injured and 

ay for unlimited legal defense. Insurance companies spend 

major portion of their premiums for defense-related 

osts. 

In medical malpractice, insurance companies 

pend more on legal and related costs than on payments to 

he injured. On the other hand, an injured person does not 

et compensated for legal expenses. Therefore, there is no 
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[liestion that a joint and several liability reform will be 

levastating to the injured. They will have to not only 

mffer injuries but bear the burden of insolvencies of 

rrongdoers as well. 

In short, modification to the joint and 

leveral liability rule amounts to telling the injured to 

se his or her compensation for legal costs rather than for 

he much needed health and living expenses. 

I also want to point out, if you look at your 

uto policy, you'll find that you pay for uninsured 

otorist coverage. The reason for that is you want to be 

ompensated for wrongdoers with no or uninsured coverage. 

nd also, another thing you also have to look at is the 

roduct liability costs in Pennsylvania is only about 11 

ents for every $100 of retail sales in Pennsylvania. 

This is a more efficient coverage for a person 

iving in Pennsylvania than coverage obtained by every 

ndividual buying his own accident insurance policy. In 

ddition, studies show that tort pays for only a small 

raction of costs of injuries. 

New restrictions on tort rules in favor of 

rongdoers will only further nationalize tort costs, a 

olicy that is grossly inconsistent with our cherished 

alues. Governments would bear the financial costs through 

dditional SSI and welfare benefits. 
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If you have any questions, I'll be happy to 

nswer. 

CHAIRPERSON GANNON: Thank you, Professor 

hat. Professor Vandal1, just a clarification. You had 

ndicated at the very end of your testimony about the 

orporate defendant who was minimally negligent and being 

equired to pay a substantial amount under current joint 

nd several. 

And my understanding is that irrespective of 

he degree of negligence, the negligence, it doesn't stop 

here but you also must find that the conduct was a 

ubstantial factor in causing the injury. So it just goes 

eyond the pure -- and I think you were saying that earlier 

n your testimony -- and correct me if I'm wrong -- that 

he pure percentage, looking at pure percentages is really 

fallacy because you can have any degree of percentage but 

hat negligent conduct may not have been a substantial 

ause of the injury; and therefore, that particular 

efendant would not be obligated to pay anything. Is that 

fair statement? 

PROFESSOR VANDALL: That's absolutely right. 

e often hear about the corporate defendant or the 

anufacturer who is one percent at fault who is obligated 

o pay for the entire amount of damages. That's very much 

fallacy because before any defendant can be held liable, 
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! things must occur: 

One, they must be at fault; that is, there 

mst be a failure to show care on their part. Secondly, 

rou must show cause in fact. There are 2 tests for cause 

.n fact: The "but for" test and the substantial factor 

:est. The "but for" test is the more difficult to prove, 

md we're not talking about that. 

But rather, we're talking about the idea of 

lubstantial factor. Before you can hold any defendant 

.iable, they must at least be a substantial factor; that 

s, that the injury would not have occurred unless the 

:onduct of the corporate defendant was a substantial factor 

.n bringing about the injury. 

I don't know what percent that would equate 

;o, but it's got to be much more than one percent. 

lertainly, maybe 10 percent would come to mind, 15 percent, 

tomething like that. So that many of us believe that these 

:ases where there is a suggestion that the defendant is one 

percent at fault and held liable are mistaken and, under 

ilose analysis, will reveal that they are substantially 

Lore at fault than one percent. 

CHAIRPERSON GANNON: Thank you. 

representative Blaum, questions? 

REPRESENTATIVE BLAUM: No. 

CHAIRPERSON GANNON: Representative Roebuck? 
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REPRESENTATIVE ROEBUCK: No. 

CHAIRPERSON GANNON: Professor Bublick, you 

ad talked about the drunk driver scenario. And what I 

eard you say was -- and correct me if I'm wrong -- that 

ou have a, an individual goes into a bar and stays there 

11 day and gets pretty well drunk and they continue to 

erve him. 

He has no insurance. He's got no assets, 

otally devoid of any ability to pay for any harm that he 

ould cause. Under the, under the proposals that we're 

eeing in Pennsylvania, how would that, how would that work 

f we abolished joint and several? 

PROFESSOR BUBLICK: I think there's a question 

ere that's not sufficiently answered for me from the 

rafts of the legislation; and that is, when you change the 

anguage from comparative negligence or comparative fault 

o comparative responsibility, is the Legislature intending 

o compare the fault of negligent parties with the fault of 

eckless tort-feasors, which would be the drunk driver, 

ntentional tort-feasors like murderers? 

I don't think that -- I think that that's 

omething that the legislation is silent on and would be 

pen to court interpretation. So I'm not certain how this 

ill would affect it. But I can say that a number of 

ourts have taken small changes, changes like that wording 
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o say, well, what the Legislature meant to do then was 

reate a system where we compare all fault, including 

eckless fault, including intentional fault. 

And if that were the case, then I think what 

ou would see is a substantial reduction in the ability of 

njured victims to be able to recover from dram-shop and 

ther negligent defendants where there's, where there's 

egligence, risk, harm of a reckless or intentional tort 

ike this. 

CHAIRPERSON GANNON: Let me just give you 

nother scenario that came to mind when you talked about 

he intentional tort. You have a hotel, and the hotel has 

ery lax security. They have no security. 

PROFESSOR BUBLICK: There are hundreds of 

ases just like that. 

CHAIRPERSON GANNON: And a guy breaks into the 

otel during the night. And he goes into the room, and he 

apes and murders a woman who is on business staying at the 

otel. Now, you have the intentional tort-feasor who 

ommitted this horrendous act; and then you have the hotel 

ho had no security. 

How would that work under the, when you've 

bolished this idea of joint and several? 

PROFESSOR BUBLICK: Poorly. I think the 

tates where you see those kinds of cases, if you have 
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omparison of intentional and negligent acts, you have 5 

ossibilities. The switch to abandon joint and several 

iability creates 5 possibilities. 

The first is you can minimize the liability of 

he intentional tort-feasor to the plaintiff based on the 

laintiff's fault. So if all we're going to do is add up 

he percentages of fault, we say the hotel was 30 percent 

t fault and the rapist was 60 percent at fault and the 

ictim was 10 percent at fault. And then -- and we get all 

inds of crazy numbers. 

In my own jurisdiction, what got me interested 

n researching this issue, we had a murderer held 25 

ercent at fault for his intentional murder of his 

x-girlfriend. The court upheld that. So we start adding 

11 those numbers together. And then we say, Okay, well, 

hen the rapist only has 60 percent of the fault and he 

nly has to pay his fair share. 

So even if he were as rich as OJ Simpson, he 

oesn't have to pay more than that share with respect to 

he plaintiff. And now he can say, you know, the victim 

eft her door unlocked, that's her 10 percent of fault, and 

ake advantage of that kind of defense. 

I've seen several jurisdictions that have a 

umber of cases that look like that. And then the 

egislature comes back and says, Oh, we didn't mean that 
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ffect of comparing intentional and negligent torts, and 

hen writes some sort of legislation to get rid of that. 

You can also minimize the intentional 

ort-feasor's liability of the plaintiff based on the 

efendant's fault. So the rapist says not only am I not 

iable for your 10 percent fault, based on your comparative 

ault, I'm not liable for the 30 percent fault of the hotel 

hich I would otherwise be jointly and severally liable 

or. 

It seems to me that would be a possibility 

nder the pending legislation because only fraud feasors 

aintain joint and several liability. Well, this isn't a 

raud feasor. It's a rapist. So he doesn't have joint and 

everal liability. 

I don't think that that's an effect that most 

ourts or legislatures want, but it's certainly one of the 

ossibilities with comparison. You can help the 

ntentional tort-feasors vis-a-vis the other negligent 

efendants. 

So in many jurisdictions now, ultimately the 

apist would, if he had money, would have to indemnify the 

otel. Basically, the active tort-feasor would have to pay 

he full amount of damages. But here, the hotel can't say, 

ou know, jeez, if you have money, hand it over because he 

ays, nope, that was my share. 
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I think the real effect that courts and 

egislatures want when they're looking at this kind of 

egislation is to reduce the negligent tort-feasor's, the 

otel's liability. And my feeling is if that's what you 

'ant, it should be done directly instead of creating all 

hese distortions that have to be taken out. 

But I actually believe that one of the reasons 

hat people want these kinds of reduction is there's a 

erception that joint and several liability provides, yes, 

source of recovery for the plaintiffs but that it's not 

eally a fair source, that it's just a deep pocket. 

And one of the things that I've been really 

urprised about and interested as I look at a number of 

ases involving crime victims against third party is what a 

trong moral basis, accountability basis there is for 

egligent tort-feasors to have liability in these kinds of 

ases. 

I first ran across a case in the 7th circuit 

here a small motel was being accused of negligence for not 

aking adequate security precautions, having phones in 

heir rooms, alarms, something, security guard. And I 

hought, you know, these little motels, they can't afford 

11 these big security measures. 

And what I found is, in that case, they had 

larms on the TVs. And in case after case where I look at 
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nterprises where I think, Well, could they really afford 

o take security measures for plaintiffs, they're taking a 

'hole heck of a lot of security measures for their 

•roperty. 

When I go into Target at night where I live 

ack in Tucson, they've got somebody in the dressing room 

taking sure that you don't take their clothes. They don't 

ave someone in the parking lot making sure that you're not 

njured when you get into your car. 

But they're taking care for property that 

hey're not taking care for customers in some cases, and I 

hink that has a strong accountability basis. I think a 

ind of case like the Slack case from Colorado that I 

entioned where the insurer knows about sexual assault by 

ne of its physicians and keeps sending clients to that 

octor, I say to myself, if I knew of that doctor's 

istory, would I tell my mom go see the doctor without 

aying anything more about, you know, be a little careful, 

ake sure there's someone in the room? 

Or I mean, would I pick a different doctor? I 

ouldn't, I wouldn't go to that doctor myself, especially 

fter I had just been through an injury, a car accident 

ike the plaintiff in that case. And I think, you know, 

olden rule, take the care for your, for other people that 

ou would want taken for yourself. 
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And I think that's a case in which liability 

akes moral sense. You look at a lot of these cases with 

as stations, and there's an employee working late at 

ight. The company wants to have the stores open 24 hours 

day, 7 days a week despite the fact that there have been 

number of robberies, criminal incidents at the store. 

Well, you know, there's a worker, often the 

orkers who are working night shifts, who are poor, who are 

isproportionately likely to be young. And companies want 

o make the money from keeping those enterprises open at 

ight because they don't necessarily want to provide the 

ecurity to those employees. 

And so they turn around and say, Well, you got 

urdered while you were working for us. It's the murderer. 

ut, you know, sometimes there are protections that they 

ould take that they haven't taken. And if you look at the 

enters for Disease Control now says that murder is the 

econd leading cause of death for workers. 

And so companies should be thinking about how 

o I protect my employees, particularly if you have prior 

xperience with crimes on your premises, should be thinking 

bout how do I protect my employees from crime. If they're 

oing to be there making money for me, how do I take care 

f them? 

So I guess my worry whenever I hear people 
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alk about this, Well, you're, you know, joint and several 

iability, you're getting money from this negligent party 

hen you should get it from the intentional party, I think, 

ou know, there's no question that intentional tort-feasors 

ave a lot of fault. And that's why we have criminal laws, 

nd there are some things we can do. 

But the fault that's assigned to negligent 

ort-feasors isn't just because they happen to have money. 

t's a negligent standard. There has to be some failure to 

ake reasonable care. And in the cases that I see, you 

now, as a court watcher, there's always some cases where 

ou say, you know, is that really fault or, you know, is 

his really right or not? 

One way or the other, you know, you disagree 

ith fringe cases. But on the whole, I think that the 

ases are being decided fairly well and fairly consistent, 

ot only with ideas about compensating victims but ideas 

bout fairness in accountability for the parties involved 

n the cases. 

CHAIRPERSON GANNON: Thank you. Professor 

hat. 

PROFESSOR BHAT: Can I just expand on this, on 

er point? The other purpose of the tort law is to, is the 

urpose of Uteris. Now, if you want to have an optimal 

iteris, you have to internalize all the social costs of 
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he hotel owner. Let me give an example. How does hotel 

iwner make a decision? 

Suppose he has 4 alternatives. Suppose he can 

ro for security guard, he can go for some alarm system. 

luppose he has 4 different alternatives. You'll also look 

.t the cost of those, and you'll also look at the cost of 

lamages under each alternative. And then you'll take the 

urn total of the primitive cost and the cost of damage, and 

e will choose that alternative which minimizes his total 

ost. 

Now, the problem with the, if you do not have 

oint and several, we are not forcing or making him pay for 

he, all the costs. He only pays for a part of that cost. 

o what happens is, as a result, there is no free Uteris 

t all. There is only partial literis. 

So it may be -- from the society's point of 

lew, it may be better to have a security guard. But since 

is costs are lower, he will go for alarm system. So as a 

esult, society as a whole loses much more. So if you are 

ooking for an efficient system, the best way is to go for 

oint and several liability. That way, you are 

nternalizing 100 percent of the total cost. 

CHAIRPERSON GANNON: Professor, very quickly, 

ou had stated in your testimony that in terms of 

alpractice insurance, that the defense costs and other 
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:osts were actually the biggest number --

PROFESSOR BHAT: Yes. 

CHAIRPERSON GANNON: -- with respect to the 

:ost of malpractice. 

PROFESSOR BHAT: Yeah. 

CHAIRPERSON GANNON: And I just want a 

:larification. Were you speaking in terms of nationwide? 

tecause we certainly can have anecdotal stories about 

dllion-dollar verdicts and judgments and settlements. 

PROFESSOR BHAT: Yeah. 

CHAIRPERSON GANNON: But we don't hear about 

he small ones or where there's a defense, a zero payment 

tut the defense costs, as you said, are unlimited. 

PROFESSOR BHAT: Yeah. 

CHAIRPERSON GANNON: And I just wanted to make 

lure in context when you were making that statement, it was 

elative to the total costs across the board; that you 

ound that the actual amount of payout for defense costs 

'as actually higher than the payout to victims who had been 

.armed - -

PROFESSOR BHAT: Yes. 

CHAIRPERSON GANNON: --or allegedly harmed. 

PROFESSOR BHAT: Yeah. 

CHAIRPERSON GANNON: Okay. I just wanted a 

larification. And with that, I recognize Representative 
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tally who has a question. 

REPRESENTATIVE DALLY: Thank you, Mr. 

:hairman. I have a question for Professor Vandall. In 

rour article, you cited the Disney World case. And in your 

:estimony, you talked about the jury required to find that 

L tort-feasor's action has to be a significant cause of the 

njuries. 

I was wondering, since they were found to be 1 

iercent at fault, does Florida have that rule that they 

tave to find the tort-feasor, that their actions are a 

lignificant cause? 

PROFESSOR VANDALL: That's an excellent 

uestion. And Disney World is probably one of the most 

ited cases in this area. So I think it's very worthwhile 

o talk about it. The facts in Disney World are that a 

oung woman and her fiance' went to Disney World and either 

ode bumper cars or Grand Prix cars. I can't find out 

hich one. And the fiance' drove into his girlfriend and 

aused her injury. 

She brought suit against Disney World. Disney 

orld joined her fiance'. The young woman and the young 

an got married. The jury found that the plaintiff was 14 

ercent at fault; the fiance', now husband, was 85 percent 

t fault; and Disney World was 1 percent at fault. 

The holding was that because of spousal 
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mmunity; that is, that Disney World could not cross-claim 

nd recover against the wife because he couldn't sue her 

nd she couldn't sue him, because of spousal immunity, 

isney was held liable for 86 percent of the damages; that 

s, $75,000, when only 1 percent at fault. So those are 

he facts. 

But let's back up a minute. Okay? Let's, 

et's pretend we live in the real world. And let's pretend 

e've been to Disney World. What are your thoughts when 

ou go to Disney World? It's fantasy. It's fantasy. 

ou're going to go down there, pay a truck load of money, 

ave a wonderful time, and drive back home. 

You do not think that by using whatever they 

ave available to you that you're going to suffer injury 

nd spend several days or a week in the hospital. So my 

ake on the case is that the 1 percent is completely 

antasy; that Disney World designed the park; they designed 

he ride. 

The last time I was in Harrisburg in 1955, I 

as here to raise outboard hydroplane. So maybe I am 

ifferent than most of you in that I'm a risk taker. But I 

ill tell you, when I get on a bumper car, my goal is to 

ump into someone. And when I drive a Grand Prix car, I'm 

oing to do some pretty wild things at these tracks. 

Disney World has got to have been much, much 
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tore at fault, 40, 50, 60 percent at fault. Just to show 

ly Pittsburgh-developed cynicism, I think the case was 

leveloped to take the headlines. It was developed to lead 

o these numbers. 

And so I don't feel sorry for Disney World. I 

ould like to say to them they should have designed a safe 

ide. They knew what people were going to do when they got 

n these bumper cars or Grand Prix cars. Oh, let me just 

dd that following the case, because of the case, because 

f the publicity -- and this is part of the terrible issue 

hat faces you, is what are we going to do with everybody 

alking about how horrible it is out there? 

Well, following this, the Florida Legislature, 

believe, adopted a 50 percent rule; that is, in order for 

plaintiff to recover against the defendant, in joint and 

everal liability, that defendant must be 50 percent or 

ore at fault. So that Disney World would not be liable 

or the $75,000 damage. They would only be liable 

everally. So they would be liable for 1 percent of the 

ault. 

Facially, that sounds fine until you begin to 

eel back the onion and realize that, at least in my 

pinion, Disney World was much, much more at fault; and 

nder any definition of substantial factor, they were more 

han 1 percent. 
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REPRESENTATIVE DALLY: Thank you. 

CHAIRPERSON GANNON: Representative Turzai. 

REPRESENTATIVE TURZAI: Yes. Thank you, Mr. 

Ihairman. To Professor Bublick -- am I saying it 

lorrectly? 

PROFESSOR BUBLICK: Bublick. 

REPRESENTATIVE TURZAI: Bublick. I'm sorry. 

m your point of perspective intentional acts versus 

egligent acts, did you review the status of Pennsylvania 

ases and the case Taw with respect to the Pennsylvania 

omparative negligent statute as it presently exists? 

PROFESSOR BUBLICK: Yes. You know, I actually 

pend very little time studying Pennsylvania; and I think 

hat's because I think you're doing a lot of things right. 

tend to study the states that have a doctrine on 

omparative apportionment and then are having the crazy 

roblems that my home state is having now with that system. 

So I have looked at the Pennsylvania cases; 

ut I haven't looked at them in the kind of depth as I have 

he states where, in the last 5 or 10 years, there are 25, 

6 states that have started reconsidering whether to 

ompare intentional and negligent torts. 

And those courts are very split on whether 

hey allow comparisons or not. But I have been looking at 

he courts that have recently reexamined the issue. And 
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our courts, I think, seem to see the issue as very well 

ecided and established by the Legislature and haven't seen 

it to revisit those issues. 

REPRESENTATIVE TURZAI: You know, just to 

rovide some edification, despite the comparative 

egligence statute that had been enacted in '76, knowing 

ntentional torts prevent a defendant from raising 

omparative negligence as a defense in this state as a 

esult of an intentional or a reckless act, would an 

xtension of the existing statute, an extension of the 

xisting comparative negligence statute whereby just 

liminating the language that kept joint and several 

iability in effect, you eliminated that whereby you 

xtended the existing statute and said that now when we go 

nd we're going to allow recovery, we're only still going 

o allow recovery with respect to the percentages involving 

hat party's negligent you were found, is the intentional 

ehavior under those set of circumstances going to have an 

ffect despite the elimination of joint and several? 

PROFESSOR BUBLICK: You don't have to. And 

everal states have actually -- Connecticut I think is a 

ood example. Connecticut Supreme Court said we're going 

o compare intentional and negligent fault. We think that 

he legislature would want that in the purpose of 

omparative fault statutes to include intentional fault. 
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And within a short time after, the legislature 

•ut in specific language saying no, this is comparative 

ault, this is not comparative responsibility apportionment 

nd intentional torts are not a part of this system. So 

tates can and have in both directions written in that 

ntentional torts are part of the comparative apportionment 

ystem or not. So there really -- there are 2 decisions 

hat are related, but they don't have to be joined. 

REPRESENTATIVE TURZAI: That's certainly my 

nderstanding. I think the courts would continue to hold 

s they've held despite the enactment of the comparative 

egligence law, certainly under one version but I believe 

ctually perhaps under both versions. If I might, 

rofessor Vandall. 

PROFESSOR VANDALL: Vandall. 

REPRESENTATIVE TURZAI: Vandall. Excuse me. 

rofessor, I just wanted to make sure that I caught you 

ight. Were you implying, if not directly, or not 

mplying, were you stating that it's a result of a tort 

ystem that we ended the efficacy of the (inaudible) and 

hat the tort system is somehow going to abrogate terrorism 

n much the same way, that we should be relying on lawsuits 

o end those sort of activities? 

PROFESSOR VANDALL: Yeah, precisely. The 

outh battled the Klan for years trying to lock up judgment 
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roof people, put them in jail and to no effect. The Klan 

ontinued. And so one of the great successes for civil 

itigation was that the suit was brought against the Klan 

nd their activities. And the facts involved a hanging as 

hough they were any other tort-feasor, much like the OJ 

impson case. 

Instead of thinking of the Klan as the 

orrendous group that it is, just view them as organized 

ort-feasors who have meetings in strange outfits and let's 

ue them. And that's exactly what happened. And we don't 

ear anything much from the Klan anymore since this suit 

as brought and judgment was executed and every asset they 

ould find, including their meeting halls, were sold. 

And in regard to terrorism, the suits are 

oing to be civil suits. And what is going to happen is 

hat they will likely be able to show that many charities 

ith wonderful names were actually fronts for terrorism, 

nd the assets will be taken. 

I studied the criminal justice system. I was 

oing to teach criminal procedure. That's what I went to 

raduate school in. I am not a believer in our criminal 

list ice system. I don't think it works very well. I am a 

eliever in our civil justice system. I think it works 

onderfully well. 

And I think in regard to the terrorism 
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ituation, what is going to happen is that the charities 

re going to pay and the deterrence that Professor Bhat was 

eferring to is going to be very broad and that charities 

ill cease being front organizations for terrorism. All 

his because of the civil justice system and -- not to put 

oo fine a point on it -- but the positive impact of joint 

nd several liability. 

REPRESENTATIVE TURZAI: Well, that's saying a 

ot. Would you concede that how you view the purposes of 

he tort system certainly affects your perspective on joint 

nd several liability? 

PROFESSOR VANDALL: Sure. The beauty of our 

ivil justice system and why we enjoy teaching it is 

ecause it brings together all of life's experiences. For 

hose of you who are attorneys, probably one of your 

avorite courses in law school was, was torts. 

And the reason for that is it has to do with 

tiings that you're familiar with, car crashes, medical 

alpractice, vehicles that malfunction, other products that 

alfunction. Everybody can talk about that and can 

nderstand that. 

So the reason I've been teaching tort for 32 

sars and products liability probably for 20 years is 

scause I feel that many of society's serious problems, 

ast serious problems can be dealt with through an 
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ppropriate application of our civil justice system. 

REPRESENTATIVE TURZAI: So you take a 

inaudible). 

PROFESSOR VANDALL: In the teaching of 

ersonal injury law, there have been waves of attempts by 

ther disciplines to enter into the law or to critique the 

aw as though the law was somehow insufficient to stand on 

ts own 2 feet. 

And so I have tried to address those 

ntrusions by lecturing on the material, handing out 

eadings. The most recent, of course, is the law on 

conomics movement. So -- and have failed. And I think 

he reason I failed and that those intrusions are not 

uccessful, those intrusions into the law, is because 

hey're simplistic. 

What I mean by that is that civil liability 

epresents all the interests of society. And to talk 

erely about economics or to talk merely about insurance or 

o talk merely about deep pockets is a criticism of the 

ize, importance, and flexibility of the civil justice 

ystem. 

And so what I mean by that is that your task 

s to do the right thing. Let me, if you would, just take 

minute and ask you to think of that wonderful movie that 

e saw, that we all saw, Titanic, and to reflect upon one 
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if the most defensive aspects of the movie. And this is 

.mportant to the people of Pennsylvania because so many 

•eople with an Irish background settled and still remain in 

Pennsylvania. 

But as you remember, in the Titanic, there 

rere gates put up below. And the gates throughout the ship 

rere intended to keep the poor Irish immigrants in their 

•lace. And so I say to you, would you like to be 

emembered as people who tried to do the right thing; or 

rould you like to be remembered as the captain of the 

'itanic who put the gates up to keep the poor Irish 

mmigrants in their place? 

And that's how I see joint and several 

iability. Do you want to provide an opportunity where 

njured victims can receive justice; or do you want to be 

emembered like the captain of the Titanic who erected 

ates so that the poor, often innocent victims are unable 

o obtain their just compensation? 

REPRESENTATIVE TURZAI: Mr. Chairman, just one 

ast question. I don't remember if it was Professor 

andall or Professor Bublick, but one had indicated that 

conomic loss would be treated differently from pain and 

uffering given an enactment of a joint and several 

iability elimination statute. 

To whoever made that comment, are you aware 
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hat presently, given the comparative negligence statute, 

hat economic loss is not subject to the comparative 

egligence statute but that injuries, personal pain and 

uffering with respect to personal or property damage is in 

act subject to the comparative negligence statute so that 

he present case law, as it exists, makes some distinction 

s it arises under 42 Section 7102? 

PROFESSOR VANDALL: Yes, I was the one that 

ade that comment. And the comment was in reference to one 

f the tracks introduced by the authors of the Restatement 

hird of Apportionment. And my point was that that track, 

hat alternative to joint and several liability draws a 

istinction between economic loss, economic damages, and 

ain and suffering. 

As I understand Pennsylvania law, that 

istinction is not drawn under joint and several liability 

s it presently exists. And I may be mistaken.. But my 

nderstanding is that whatever damages you suffer are 

educed under comparative fault but that you can recover 

hose damages, be they economic or pain and suffering, 

gainst the defendant who is jointly and severally 

iability, jointly and severally liable. 

If I'm wrong, I'd be happy to review the 

tatute and try to respond more accurately to that. 

REPRESENTATIVE TURZAI: I have nothing 
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urther. I would just call attention to the West case 

hich holds opposite of what you're contending here today. 

CHAIRPERSON GANNON: Thank you, Representative 

urzai. However, we have here the current comparative 

egligence and apportionment of joint tort-feasors standard 

ury instruction for Pennsylvania. Apparently, as of 

oday, that hasn't caught up with the case referred to by 

he Representative. 

So it speaks in terms of all damages, both 

conomic and noneconomic. And I would, I'd like to see 

hat citation that he refers to which says that only 

oneconomic damage is subject to comparative negligence. 

hat's not my understanding of the law nor is it the 

nderstanding under our current, as of today, standard jury 

instructions with respect to damages. 

And with that, I'll recognize Representative 

oebuck. 

REPRESENTATIVE ROEBUCK: Thank you, Mr. 

tiairman. I want to go back to Disney World. I'm 

onfused. And I'm not a lawyer. Perhaps that's good. But 

tie case that was cited talked about 2 people who were not 

slated involved in an accident in which there was 

iability. 

And subsequently, they changed their status. 

9 it true then in law, that if you change your status, you 
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.lso change your responsibility for what you do? If they 

reren't married when the accident occurred, why does the 

act that they become married thereafter change the 

iability? And that's to Professor Vandall. I'm sorry. 

PROFESSOR VANDALL: I'm just speculating. But 

.pparently in Florida, they were able to do that. And they 

id bring about the result that you're concerned about, 

hat after the injury, they were able to change their 

tatus and therefore change the result. Perhaps Ellen 

ould like to respond to that in some --

PROFESSOR BUBLICK: Well, I mean, I think 

hat's a state-by-state decision. And I can certainly 

magine that a court, particularly if it smelled foul play, 

f these were people who, you know, weren't already engaged 

xpecting to be married, felt that people were taking 

dvantage of changing their status at that time to get some 

ype of litigation benefit. 

But a court could easily say that the immunity 

s based not on your status at the time of the litigation 

ut at the time of the accident. So I don't know why that 

articular state chose to go with their status at the time 

f the litigation instead of the injury. 

I think you could --a court could easily make 

hat decision either way. It may depend on the language of 

he statute in that state. 
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REPRESENTATIVE ROEBUCK: So the issue would be 

esolved at the state level. The state would make a 

letermination. The state court would determine that. That 

'ould vary across all 50 states. 

PROFESSOR BUBLICK: Yeah. 

REPRESENTATIVE ROEBUCK: Okay. Thank you. 

CHAIRPERSON GANNON: I want to thank Professor 

hat, Professor Bublick, and Professor Vandall for 

ppearing before the committee today. We went a little 

ver time. But I thought your insight was so helpful that 

extended, by about 25 minutes, the testimony. 

I really appreciate your coming here today and 

haring your research and insight and understanding of this 

ery important issue. And if you don't have to leave right 

way, if you hang around, maybe some of the committee 

embers might have other questions of you. 

And I invite them to, if it's okay with you, 

o ask the questions privately. You can help them 

nderstand this issue better. I really appreciate your 

eing here. Thank you very much. And so that -- I'm going 

o state the obvious. 

And it's apparent from the testimony of these 

professors that they do not favor repeal of joint and 

everal. These professors are here at my invitation. And 

extend this invitation to those folks who are proponents 
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£ the repeal of joint and several, that if they can find 

cademic folks with at least the same or better credentials 

han the panelists we have here, I would be all more than 

illing to, at a subsequent hearing, invite those academics 

o testify before the committee and perhaps have a 

ifferent analysis. 

But our search for folks that have come from 

he. academic community produced these 3 distinguished 

cholars. And they were very kind to come here and present 

heir point of view on their own time. Thank you very 

uch. 

With that, our next witness is Mr. James 

edmond, Senior Vice President, Legislative Services, the 

ospital and Healthsystem Association of Pennsylvania. 

hank you for being here, Mr. Redmond. And I believe he's 

lso with Mr. James Robinson, Senior Vice President, Thomas 

efferson Hospitals and Chief Administrative Officer for 

he Methodist Hospital Division. 

I'm very pleased that you accepted our 

nvitation to testify before the committee, unlike our 

riends in the Medical Society who declined the invitation 

nd have consistently declined invitations to testify on 

ort reform before any committee of the Legislature. With 

hat, Mr. Redmond, you may proceed when you're ready. 

MR. REDMOND: Thank you, Mr. Chairman and 
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lembers of the committee. It's a pleasure to be with you 

:his morning. And as the Chairman mentioned, I am Jim 

ledmond, Senior Vice President of Legislative Services for 

:he Hospital and Healthsystem Association of Pennsylvania. 

And I'm pleased to have with me today Jim 

Lobinson, Senior Vice President, Thomas Jefferson 

Fniversity Hospitals and the Chief Administrative Officer 

>f Methodist Hospital Division in Philadelphia. 

In our written statement, there are a couple 

toints that we're trying to make. And given the time frame 

hat we're operating under and the courtesy of others who 

iollow us, let me just summarize a couple of key points. 

LS you well know, the rising cost of medical liability 

leverage in Pennsylvania has been a problem over the past 

leveral years. 

And in our testimony, we have included some of 

he recent data showing that the cost of primary coverage; 

hat is, the amount of coverage that is mandated under law 

n Pennsylvania, has risen approximately 70 percent over 

he past 12 months but the cost of excess insurance, which 

tost hospitals have in the Commonwealth; that is, insurance 

bove what's mandated by law, has risen even greater to 150 

iercent. 

The recently passed and enacted Medical 

lability Reform Law Act 13 of 2002 was a good first step 

.. 
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nd addressed primarily our concerns in the primary layer 

ut did not address some of the concerns that we have in 

he excess insurance layer. 

And as you well know, the House of 

epresentatives did agree with us that there should be some 

odification of the joint and several liability law when 

802, House Bill 1802 was considered back in February and 

arch of this year. 

Before I talk about some of the issues 

elative to joint and several liability, I'd like to turn 

t over to Mr. Robinson to talk about his particular 

ituation and the impact rising medical liability costs has 

n his community. 

MR. ROBINSON: Thank you, Jim. Good morning. 

want to thank the members of the House Judiciary 

ommittee for giving me the opportunity to speak to you 

his morning. As Mr. Redmond stated, my name is James E. 

obinson. And I serve as Senior Vice President for Thomas 

efferson University Hospitals and Chief Administrative 

fficer for Methodist Hospital Division. 

For approximately 110 years, Methodist has 

rovided a full array of primary care, primary health care 

srvices, including maternity services, to the community of 

suth Philadelphia. Since 1984, Methodist has been the 

ily hospital in the South Philadelphia area delivering 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



61 

abies. 

Due to the dramatic increase in the cost of 

edical malpractice insurance premiums in the region, the 

etnodist Hospital Division will discontinue delivering 

abies effective June 30th, 2002. Based on our commitment 

o the community, the hospital will continue to provide 

utpatient prenatal care; but the actual deliveries will 

ake place at Thomas Jefferson University Hospital, Center 

ity Campus. 

The decision to consolidate maternity services 

ill reduce a portion of the high malpractice insurance 

remium for the coming fiscal year. Currently, the 

ospital is facing a near doubling of its malpractice 

remiums. In real terms, this means an increase of nearly 

3 million. 

The consolidation of services will result in 

n estimated $700,000 reduction in premiums. Since the 

ospital employs obstetricians, or employs the 

bstetricians, we bear the entire malpractice cost of 

nsurance. Obstetricians region-wide are faced with 

nusually high premium increases. 

At Methodist, the cost of insuring an 

bstetrician is averaging about $125,000 per physician. In 

ddition, of the 6 obstetricians the hospital employs, all 

ut one have been requested to be released from their 
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ontracts to pursue opportunities out of the area and, in 

ome cases, out of the state. 

The diminution of obstetrical services in our 

ommunity is also resulting in the elimination of 91 full 

nd part-time positions at Methodist. While we have 

ommitted to making every effort to reassign affected 

mployees, this has not been possible for everyone. 

To summarize, this is what the exorbitant rise 

n malpractice insurance costs looks like in human terms 

rom the perspective of those who provide health care and 

n the residents of the community we serve. 

Again, I thank the members of the committee 

or providing me this opportunity to speak. And I now will 

urn it back over to Mr. Redmond. 

MR. REDMOND: There is no doubt that you're 

ealing with an issue that has 2 conflicting objectives. 

n one hand, should liability correspond in any way to the 

egree of fault? On the other hand, should there be 

aximum compensation to the claimant? Pursuit of one 

mpacts the other. 

I mean, there is no doubt about that. I think 

ou all recognize that. What we've tried to demonstrate is 

hat there is a cost to all of us in terms of trying to 

aximize the benefit to any one of us. And indeed, that's 

hy we believe that there needs to be some balance, some 
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airness into our civil justice system. 

On page 5 and 6 of our testimony are 5 

xamples that we've provided. The Chairman had requested 

hat we provide some examples of some actual cases, both in 

erms of jury verdicts and also settlements. There's a 

ommon theme; and that is, in medical malpractice cases, 

sually there is a physician, oftentimes more than one 

hysician, and certainly a hospital involved. 

In each of these cases, the hospital was 

rought into these cases not because there was equipment 

ailure or the failure of, of the hospital itself but 

imply because the physician practiced there. And in a 

ouple of cases, there were, the physician was found to be 

t fault for failure to diagnose. 

The hospital's participation in the suit was 

rought under vicarious liability or ostensible agency 

heory. And in all cases, the hospital ended up paying 

ost of the amount. And even in those settlement 

ituations -- and as you well know, I think that most 

edical malpractice cases are settled. They do not reach a 

ury. 

But for fear that a case might go to a jury 

nd a runaway jury and award be awarded, the hospital would 

gree to pay more than what would be its fair share under 

urrent, current law. 
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Jim and I would be happy to take any of your 

uestions. And again, thank you very much for inviting us 

o participate. 

CHAIRPERSON GANNON: Representative Hennessey. 

REPRESENTATIVE HENNESSEY: Thank you, Mr. 

Ihairman. Thank you, Jim. Thank you, Mr. Robinson, for 

eing here. In many cases involving medical malpractice, 

t would seem to me that we can all agree that awards 

xceed the amount of insurance that we require individual 

hysicians to carry in Pennsylvania. 

And so it would seem to me that to the extent 

hat you don't have multiple doctors involved lumping $1.2 

illion worth of insurance, if you have 2 doctors that got 

1/2, $2.4 million of insurance coverage for the 

hysicians and you have a $6 million verdict, it's my 

nderstanding that the hospital generally will cover the 

3.6 million balance but will not seek contribution from 

he doctors from their individual assets. And I'm 

ondering why. 

I understand there's an employment 

elationship there. But it seems to me the converse of 

hat position would be to tell the plaintiff they should 

hen turn around and sue the, if they couldn't collect from 

he hospital, the deep pocket, so to speak, then they'd 

ave to go out after the doctors themselves. 
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And would you -- is it your position that 

ou'd rather see the plaintiffs chase those individual 

octors as separate assets that are beyond their insurance 

overage rather than to have the hospital do it? 

MR. REDMOND: It's a good question. And it's 

ighly unlikely that any hospital would turn around and try 

o get payment from one of its physicians, whether or not 

hey were employed or simply on the staff there as an 

ndependent contractor or even turn around and try to gain 

ompensation from an individual nurse or technician or a 

echnologist. Now --

REPRESENTATIVE HENNESSEY: Jim, can I just 

nterrupt for a minute? Is that the same whether or not 

he hospital is self-insured or whether it's privately, or 

nsured through the private marketplace because it would 

eem to me the insurance --

MR. REDMOND: Generally yes. Generally yes, 

rom my experience. I think, I think that in the reality, 

hough, of -- if you're to repeal joint and several, what 

ould happen is that you would reach settlement at a lower 

mount faster. 

At the moment an individual physician or their 

nsurance company representing them, if they're going to, 

f they've tendered their limits, they recognize that 

hey're going to pay out 500,000 and the CAT Fund is going 
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o pay its additional 700,000, there's no incentive to 

ettle the case if there is a so-called deep pocket. 

here's no risk. 

If we repealed it, I would believe that we 

ould have a different kind of recognition of the economic 

ealities of each of the defendants. Yes, I think the 

mount would be less to that individual. But it isn't that 

he claimant is going without compensation because we do 

ave mandatory insurances, as you've pointed out. 

One other aspect to your question. In the 

eginning, there's a legitimate argument as to whether or 

ot we need any sort of mandated limit. And certainly, 

uring the debate, we had some discussion about that. It 

as pointed out that in those states where there is no 

andated limit, actually physicians carry much more 

nsurance than what is mandated by law here in 

ennsylvania. 

CHAIRPERSON GANNON: Representative Dermody. 

REPRESENTATIVE DERMODY: Thank you, Mr. 

hairman. Mr. Redmond, a question. I just had an 

pportunity to read a few of your examples here. And I 

uess the situation is, there was settlement agreements. 

ou have a situation where a plaintiff's been injured by a 

egligent defendant. Now, in either of these cases, 

either one went to trial, correct? 
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MR. REDMOND: Some of the cases went to trial; 

ome did not. 

REPRESENTATIVE DERMODY: The first 2 examples 

was able to read, they didn't go to trial; is that right? 

MR. REDMOND: Yeah. Actually, in the first 

ne, it did go to trial. The jury awarded $13 million. 

ut the hospital and the plaintiff attorney agreed to work 

ut an adjustment of that amount. 

REPRESENTATIVE DERMODY: So the hospital was 

ound negligent by the jury, correct? 

MR. REDMOND: Yes. 

REPRESENTATIVE DERMODY: And the plaintiff 

eceived an amount that the jury felt made them whole; is 

hat right? 

MR. REDMOND: That's correct. 

REPRESENTATIVE DERMODY: Is that a bad result? 

MR. REDMOND: I think, I think the amount that 

as awarded was, was incredible, $13 million. $10 1/2 

illion for pain and suffering. 

REPRESENTATIVE DERMODY: I don't know the 

acts of the case, and those always have a lot to do with 

hat happens. Usually when there's -- I've also been 

xperienced when juries have come back with large amounts, 

or all kinds of various reasons. Most of them are very 

orrible cases. There's been an adjustment made out in the 
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:ase where the parties agree. 

But if you're found negligent, who should pay 

hem? I guess my question is, If the plaintiff is here 

njured through no fault of his own and you're found to be 

Legligent, who should pay? I mean, what does the plaintiff 

lo in those situations? 

MR. REDMOND: Each of the defendants who were 

ound at fault should pay their fair share. 

REPRESENTATIVE DERMODY: Thank you. Thank 

•ou, Mr. Chairman. 

CHAIRPERSON GANNON: Representative Pallone. 

REPRESENTATIVE PALLONE: Thank you, Mr. 

Ihairman. Just to piggyback on Representative Dermody's 

uery. And that may apply in the medical community or even 

n the other professional environments where there may be 

ultiple defendants, a hospital, an anesthesiologist, the 

hysician, the treating physician, the surgeon, et cetera, 

t cetera. There would be levels or layers of insurance. 

And I don't know if you have the answer or 

ot. But how do you suppose or propose that would happen 

n the nonprofessional arena where you have multiple 

ort-feasors, whether they be 3 or 4 hunters out in the 

ield or 3 or 4 automobiles involved in an accident or 

omething to that effect? 

So when you look at the joint and several tort 
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ssue, it's not limited to the medical community. 

MR. REDMOND: That's correct. And I can only 

ive you a personal response of that, not a professional 

ne, given that I'm not an expert. But just as an 

ndividual, I try to carry insurance on me and my family to 

elp cover those particular situations. 

REPRESENTATIVE PALLONE: Thank you. 

CHAIRPERSON GANNON: What percentage of the 

ases that you --if you know this -- that you have where 

he hospital is involved, other than where it's an employee 

nd the doctor respondeat or the superior comes into 

lay -- that's not joint and several -- what are the number 

f cases where joint and several comes into play with 

espect to the hospital's liability of the total number of 

ases filed against the hospital? 

MR. REDMOND: I do not have a percentage 

umber to give you and have never seen such information or 

ven know where to go and get that information. 

CHAIRPERSON GANNON: You had said earlier in 

lie beginning of your testimony we had just recently passed 

egislation that deals with the issue with respect to 

ealth care providers on joint and several; we've modified 

tiat to some extent. 

We've also modified it to the extent of the, 

tie ability to recover medical expenses that are paid by 
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ther insurance so that under that law as it currently is 

ow, a victim of medical negligence would be precluded from 

ecovering any medical expenses that have already been 

aid. So that's, you know, off the table. 

And with respect to joint and several 

iability, that would only come into play, I believe, if 

he case has a value of in excess of a million dollars? 

MR. REDMOND: No. That's what the, that's 

hat the House adopted back in February. But it was taken 

ut of the final package. 

CHAIRPERSON GANNON: That's right. Okay. I'm 

orry. 

MR. REDMOND: Right. 

CHAIRPERSON GANNON: But we did address the 

ssue of economic/noneconomic damages. And I would imagine 

here hasn't, we haven't seen the impact of that as of yet 

a cases that, since it's so new. 

MR. REDMOND: That's correct. Usually -- I 

ean, our best guess from the actuaries is it's going to 

ake at least 3 to 5 years before some of the tort reform 

lements of Act 13 have any sort of effect. 

CHAIRPERSON GANNON: And I stand corrected. 

tiat provision was taken out. Well, thank you very much --

MR. REDMOND: Thank you. 

CHAIRPERSON GANNON: --Mr. Redmond and Mr. 
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obinson, for appearing before the committee to present 

nformation and testimony on the issue of joint and several 

iability. Our next witness is Carol Steinour, Esquire, 

he Pennsylvania Chamber of Business and Industry. 

elcome, Ms. Steinour. And you may proceed when you're 

eady. 

MS. STEINOUR: Thank you, Representative 

annon. My name is Carol Steinour. Good morning to 

verybody here. I guess it might be afternoon at this 

oint. Seated to my right is Mr. Barry Stern, who's also 

ere on behalf of the Pennsylvania Chamber. 

Mr. Stern does not have any prepared remarks, 

ut he does have information on what the other states have 

one with regard to the abolition of joint and several 

iability or the modification of that doctrine. And he is 

ere to answer any questions that you might have. 

I'm very happy to be with you this morning. I 

m a practicing lawyer. I describe myself as a trial 

awyer. I'm a partner in the Law Firm of McNees, Wallace, 

nd Nurick here in Harrisburg. And I have spent my entire 

rofessional career as a litigator defending people and 

ompanies who are involved in lawsuits and also suing 

ompanies and people who have been injured in accidents. 

And it's because of my experiences as a trial 

awyer that I'm very happy to be here with you this morning 
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o offer my testimony with regard to the abolition of joint 

.nd several liability. In my practice and in my 

xperiences as a lawyer, I have come to the belief that our 

ystem is out of balance because we now have a system that 

equires a defendant to pay more than its share of 

lability that has been assessed against it by a jury. 

Abolishing joint and several liability, in my 

elief, will make a defendant pay his share of the verdict 

nd not somebody else's share. I heard a lot of testimony 

his morning from various law school professors, and I 

espect that position. I don't know how many cases any of 

hose, any of those law school professors have tried. And 

'm here today to tell you about how this plays out in the 

eal world. 

Now, part of my prepared remarks specifically 

ention the history of joint and several liability in this 

bmmonwealth. I don't think it does any of us any good 

his morning for me to rehash that because that's already 

een discussed by the law school professors. But I want to 

ive you the real-world examples of how this plays out 

gainst what I see as innocent defendants. 

You've heard a lot this morning about victims, 

nnocent victims, full compensation, and that sort of 

hing. But let's talk about how joint and several 

iability hurts innocent defendants, companies here in 
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ennsylvania. We're not talking about just big companies. 

e're talking about the local grosser. We're talking about 

he local hardware store. We're talking about your 

airdresser. 

So when we hear these theories about shifting 

ocial costs, let's be very clear about what social costs 

e're talking about. We all pay. Businesses in 

ennsylvania pay when you're talking about their shifting 

osts. This is not some theory. This is not something 

hat none of us feel the effect of. We do feel the effect 

f it. And Mr. Redmond and Mr. Robinson just told you 

bout the effect on hospitals. 

Let me tell you about the effect on business. 

here's been a lot of discussion today about substantial 

ause, substantial factor, and 1 percent. And I think one 

f the law school professors said that that's a fallacy. 

et me tell you it's not a fallacy. It's what happens. 

I talked with one of my partners yesterday. 

rid he tried a case before a judge here in the Commonwealth 

f Pennsylvania. Our client was ultimately found by that 

udge, the fact finder in the case, to be 2 percent liable. 

bviously, the first step that the judge had to take was to 

ind whether or not that defendant's actions were a 

ubstantial factor in causing the harm. That's the very 

irst step. Then after you figure that out, then you 
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pportion the liability. 

So does 2 percent mean substantial? Yes, it 

loes. Was that judge in that case wrong? No, that judge 

n the case wasn't wrong. Now, you can talk about 1 

iercent, 2 percent, 5 percent. And those are the actual 

pportionments that juries make when they are presented 

dth these questions. 

But the real problem with joint and several 

lability is what happens before a case gets into the jury 

oom. And that's in settlements. What happens is a 

efendant -- let's just take a real-world example. 

laintiff is injured through no fault of his own, 

ompletely innocent. 

There was a single actor causing the harm. It 

light even have been a crime that this person committed. I 

hink the professor, one of the professors talked about 

hat. That person committing the crime or involved in the 

ct has no assets, no insurance, nothing to collect from. 

It's a terrible situation. You have the 

ictim who's injured. What do you do? Well, what happens 

n the real world is that the plaintiff's attorney casts a 

ery wide net and drags in whoever might be responsible. 

kay? If it happened in a parking lot, was there adequate 

ighting? Were there other incidents? Could the company 

ho owned the property that was not involved in the 
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riminal act at all, could they have done something? 

erhaps yes; perhaps no. But they are dragged into the 

awsuit. 

So a businessman is sitting there saying, Do I 

isk going to trial and being held 1 percent, 5 percent, 10 

ercent liable knowing that the other defendant has no 

ssets to pay and I'm going to be on the hook for 100 

ercent of the damages? Do I take that risk, or do I 

ettle the case and try to cut my losses? 

Every single day in Pennsylvania, businesses 

ake those risks. So they settle lawsuits where they might 

ave only a tangential involvement because they don't want 

o risk paying more at trial. That's the real-world 

xample. So when the professor talks about looking at 

ases and how those cases play out, that's one thing. 

That's a very small percentage of -- those are 

ourt decisions. They're not actual -- they're a very 

mall percentage of cases that are actually filed and 

itigated just prior to a case going to a verdict. So 

et's look at that wide majority of cases where defendants 

re brought to their knees essentially and large 

ettlements are extracted from those defendants because of 

his threat looming above them. And that threat is called 

oint and several liability. 

Yesterday, I had the privilege of testifying 
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efore the Senate with 2 business people. One was Mike 

lortez, vice president and general counsel from Sheetz, 

'hich is a very important --

CHAIRPERSON GANNON: I usually do not 

nterrupt a witness. But during his testimony, mister, the 

epresentative for Mr. Sheetz, or the Sheetz company raised 

he issue of confidentiality when he was asked specific 

uestions about the case. 

I don't want to hear anything about the Sheetz 

ase because the defendant, in most of my experience, the 

efendant is the one who insists on confidentiality for a 

hole bunch of reasons. Mister, the representative from 

heetz could have waived that confidentiality yesterday and 

old that committee the facts. So skip over your testimony 

s far as the Sheetz case is concerned. 

MS. STEINOUR: I was not going to testify 

bout the Sheetz case. 

CHAIRPERSON GANNON: Okay. I just -- I didn't 

ean -- this is not directed to you. Please --

MS. STEINOUR: I was not going to testify 

bout the Sheetz case. 

CHAIRPERSON GANNON: Okay. Fine. 

MS. STEINOUR: But Sheetz is a very important 

mployer here in the Commonwealth of Pennsylvania. And I 

hink what they had to say is important. Without talking 
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bout the case, Mr. Sheetz testified about the impact that 

oint and several liability has on his company every single 

ay. And it was not just that single case. 

He emphasized the commitment that his company 

as to this Commonwealth. And he also urged us to reform 

he tort system because of the decisions he has to make 

very day. As he said, when a business has to make a 

ecision whether or not they're going to expand into 

ennsylvania, expand their business here in Pennsylvania, 

ove to Pennsylvania or move somewhere else, they have 

afferent factors to consider. 

One of those factors is, Will they be held 

iable for somebody else's negligence or intentional acts? 

f they can move to a state or expand into a state where 

hey don't have to be responsible for somebody else's acts, 

hat decisions do you think that business is going to make? 

We also heard from Mr. Liddell, Kirk Liddell 

rom the Irex Corporation. And he talked about how his 

ompany was put out of business because of the asbestos 

itigation. Now, I understand asbestos is a whole 

ifferent creature. 

But what has happened here in asbestos can 

appen in other areas. And that is, once you get through 

ith all of the manufacturers, that first line of people 

ho have made a product and they go bankrupt, the Johns 
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anvilles of the world, once they go bankrupt, then you 

ave to go to the next layer and bankrupt those companies 

nd then you get to the next layer and bankrupt those 

ompanies. 

Now, where does It stop? Okay. We already 

ave businesses here in Pennsylvania who are going out of 

usiness. My testimony today is focused on those 

efendants who can't take the chance of going to trial 

ecause of what might happen at trial. So again, large 

ettlements are extracted from them. 

We believe that the system is out of balance 

nd it needs to be fixed. Thank you. 

CHAIRPERSON GANNON: Representative Hennessey. 

REPRESENTATIVE HENNESSEY: Thank you, Mr. 

hairman. With all that noise outside, I was tempted to 

ay your testimony is music to my ears. I couldn't help a 

orny joke. I'm sorry. 

MS. STEINOUR: I'll accept that, 

epresentative. 

REPRESENTATIVE HENNESSEY: Carol, you had 

alked about innocent defendants. And to put this in some 

erspective, once a defendant has been found guilty of 

ubstantial negligence by a jury, it probably differs 

ubstantially materially from a plaintiff who is considered 

o be innocent and a victim of an injury. 
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MS. STEINOUR: Right. When I talk about an 

nnocent defendant, I'm not talking about somebody who's 

ctually gone to trial and some negligence has been found 

gainst them. I'm talking about those, those, the great 

ajority of cases that never reach a verdict because 

ompanies don't want to take the chance of being found 5 

ercent or 10 percent liable. 

REPRESENTATIVE HENNESSEY: I understand. 

ith regard to a particular set of circumstances, 

orgetting -- we're going back to an earlier part of your 

estimony but not the Sheetz case. If there had been a 

ituation where there had never been any kind of problem on 

particular parcel of property, there would not be, it 

ould seem to me, the fear in the part, on the part of the 

efendant who simply owned a safe and secure property of 

Ding to trial. 

Ownership of property I don't think has been 

ver held by a jury to be found to be, you know, a 

ubstantial negligent act. Okay? 

MS. STEINOUR: Yes, yes. 

REPRESENTATIVE HENNESSEY: But it would seem 

a me that if there had been a history of prior, prior 

roblems on a property, then you can take a look at the 

Dint, at the potential for a joint liability verdict 

icceeding a fair share as being some impetus toward 
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.mproving the security of that property. 

And in converse, you can say that anybody's 

foing to say, Look, you know, if a drug transaction has 

:aken place, there were bad people out there and they're 

Lot going to find us more than 2 or 3 percent liable. So 

rhy should we have to secure our place? Why should we 

.ight it up? Why should we improve it at all? 

It would seem to me that in that sense, moving 

:rom joint liability to a strict several liability concept 

.n Pennsylvania would have the unwanted effect of simply 

elling property owners you don't need to upgrade your 

iroperty. There's no downside to not upgrading it. Just 

et it deteriorate. Let it stay at its current level. 

MS. STEINOUR: I understand. And I think what 

pou're getting at is the incentive that joint and several 

iability brings to businesses to make improvements. Is 

hat what you're getting at? 

REPRESENTATIVE HENNESSEY: Essentially, yes. 

MS. STEINOUR: Now, let's think about another 

'actor here. How about those millions of dollars that go 

o one person that are not available to the rest of us for 

mprovements to that business? If there is a, a verdict, 

n essence, that a jury has said, Gee, there's a little 

it, you were involved a little bit, we think that we 

hould hold you responsible, what the jury doesn't know is 
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hat them holding them responsible for just a minor amount 

leans that they have to pay the entire verdict. 

The problem here and the problem with your 

xample is that money is spent given to one plaintiff in 

ne case. That's money that is out of pocket that's not 

vailable for other things. It's not available for new 

roducts. It's not available for improvements to property. 

t's not available for innovations. It's not available for 

mployee benefits. 

REPRESENTATIVE HENNESSEY: It may not be 

vailable --

MS. STEINOUR: There's only so much money 

vailable. 

REPRESENTATIVE HENNESSEY: It may not be 

vailable to anybody but the plaintiff, but the plaintiff 

as been awarded that amount in compensation for injury. 

o to some extent, the plaintiff is made whole by receipt 

f the verdict. 

MS. STEINOUR: Well, that's another 

nteresting --

REPRESENTATIVE HENNESSEY: But are you telling 

e that if the million dollars or $100,000 is not paid out, 

hat there's any way to guarantee that it's going to 

nstead flow into improvements on the property? It's not. 

t's going to sit in the pocketbook of somebody, either the 
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nsurance company or the defendant. All right. 

And, you know, I think I could be more swayed 

y argument if we could find some way to show that the 

oney, that it wasn't spent on compensating an injured 

laintiff; it was actually going to be put into some sort 

f upgrading of the property or, you know, benefiting 

ociety. I don't see it. 

I mean, what I see is somebody says, Okay, we 

odged the bullet on that one. We don't have to put a 

ence around our property. We don't have to improve the 

ighting. We don't have to do anything because nobody's 

oing to hold us really liable much more than 1 or 2 

ercent. 

MS. STEINODR: Well, I think that that's, you 

now, businesses in Pennsylvania, businesses across the 

nited States want to stay in business. And one of the 

ays they can do that is to offer better services. And so 

oney has to be available for other services. 

Now, let's talk about another situation with 

r. Liddell talking about his company having to go out of 

usiness because the judgments against his company were 

ore than what that company made in its entire history. So 

here are 1,500 people out of jobs. Benefits are lost; 

axes are lost; jobs are lost. 

Now, are you telling me if we didn't have 
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oint and several liability that they would have pocketed 

ill that money and fired the employees anyway? That 

rouldn't happen. That wouldn't happen. So we have to 

•emember that there is a cost, there is a cost to all of 

is; there is a cost to the tax base; there's cost to the 

tusinesses in Pennsylvania. 

REPRESENTATIVE HENNESSEY: I think that if the 

tystem works the way it's supposed to work generally, you 

Lave defendants, either they're insured or they're solvent. 

f a verdict is arrived at by a jury, if the plaintiff was 

iomehow contributorily negligent or negligent in some 

espect, the verdict amount is reduced to reflect that. 

And as long as there are solvent defendants, 

here's really not a problem with our system because the 

oint liability aspect never kicks in. It's only when one 

if those defendants who has been called upon to answer for 

ome of the harm that they've caused says I don't have any 

toney, it seems to me that at that point, the system is 

roing to arrive at an unfair result. 

And we have the choice of saying to the other 

iefendants who have been found by a jury to be negligent, 

ou've got to cover the loss. Or we can turn to a 

ilaintiff who is the victim, if she or he was in any way 

.egligent, the jury's already punished them by reducing the 

mount of the verdict. 
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We can turn to the plaintiff then and say, 

here's got to be an, there's going to be an unfair result 

ere. You might as well, as an innocent plaintiff, suffer 

r shoulder that burden of the unfairness because we don't 

ant to put it on a defendant or other defendants who have 

lready been found negligent by this jury. 

And it would seem to me that if we're going to 

ut that unfair burden on somebody's shoulders, it 

houldn't be on the plaintiff but rather on somebody else 

ho has already been found liable by the jury to be 

egligent. 

MS. STEINOUR: What you're talking about there 

s the small percentage of cases where there is actually a 

erdict. Now, Mr. Redmond already said to you that there 

s a conflict here. You're going to be saying to the 

nnocent victim, You're not going to get full compensation. 

And to me, there's a huge difference between 

ull compensation and being made whole. Okay. Let's leave 

hat for a moment. Huge. 

REPRESENTATIVE HENNESSEY: That's probably a 

iscussion for another day. 

MS. STEINOUR: Huge difference. Okay. And 

hen you're saying to the defendant who has only marginal 

nvolvement in the case, You have to shoulder all of the 

osts. All right. Is that fair? In our view, no, it's 
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ot fair because we see businesses being hurt by that 

ystem. 

REPRESENTATIVE HENNESSEY: Okay. But whether 

t's fair and whether businesses get hurt are 2 different 

ssues. 

MS. STEINOUR: Businesses get hurt by that. 

REPRESENTATIVE HENNESSEY: Okay. But is it 

air to turn that situation around and say that a plaintiff 

s going to have to suffer the loss because we don't want a 

egligent business to contribute more than its share, so an 

nnocent plaintiff should essentially cover that share, 

hat lost share? 

MS. STEINOUR: But I think what's getting 

ost, in fact, is that the plaintiff --if there is a 

inding of 10 percent negligence, that defendant has to pay 

0 percent of the verdict. So the plaintiff is getting 

ome compensation. 

REPRESENTATIVE HENNESSEY: Yeah. Oh, sure. I 

ean, to the extent that compensation follows the 

ercentages that are allocated, I don't think anybody would 

hink that there's a problem. It's when somebody, some 

efendant who is bankrupt, insolvent, judgment proof in 

ome respect can't pay its share that either the plaintiff 

s going to suffer that 40 percent or 30 percent loss or 

tie other defendants who have been found to be negligent by 
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. jury are going to cover it. 

And it just seems to me that if we're talking 

airness, it makes more sense to put it on, on the 

ollective negligent defendants than it does on the 

nnocent plaintiff. 

MS. STEINOUR: But again, I think we're 

dssing the point here. Let's take an example. Let's take 

oncrete numbers. If you have 4 defendants, one is 10 

ercent, Defendant A is 10 percent negligent; Defendant B 

s 10 percent negligent; Defendant C is 10 percent 

egligent; Defendant D is 70 percent negligent. 

And it is that Defendant D who is bankrupt. 

hen you've got the other 3 defendants who cumulatively are 

0 percent liable. So they will pay 30 percent of the 

erdict. Okay. So plaintiff is not walking out without 

ny money. 

REPRESENTATIVE HENNESSEY: No. The plaintiff 

oses 70 percent. 

MS. STEINOUR: Yes. 

REPRESENTATIVE HENNESSEY: And your defendants 

ho have been found negligent lose nothing. 

MS. STEINOUR: Yes. 

REPRESENTATIVE HENNESSEY: Well, they answer 

or their own, for their own negligence as has been set up 

y the jury, right? 
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MS. STEINOUR: Yes. 

REPRESENTATIVE HENNESSEY: So in a sense, they 

ay what they've been required to pay. 

MS. STEINOUR: Right. 

REPRESENTATIVE HENNESSEY: Somebody has to 

bsorb the 70 percent loss. It's either going to be the 

•laintiff or collectively the defendants. 

MS. STEINOUR: Correct. 

REPRESENTATIVE HENNESSEY: And if we assume 

hat the plaintiff is the innocent victim here, I guess 

'm, I'm still trying to figure out why you think it's 

airer to put that burden on the shoulders of an innocent 

arty rather than collectively on people who have been 

ound to be negligent. 

I realize it's going to be an unfair result. 

ut can't we at least mitigate the result and keep it away 

rom the innocent party and make the negligent parties bear 

t? 

MS. STEINOUR: Well, if you say it's an unfair 

esult, I guess I'm confused as to why you're asking me why 

t's fair because --

REPRESENTATIVE HENNESSEY: Well, what's 

ore --

MS. STEINOUR: You said it's unfair. 

REPRESENTATIVE HENNESSEY: Sure. It's unfair 
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ecause one defendant is judgment proof or beyond the reach 

f the court. So we have a verdict which is not -- the 

laintiff -- the amount of the judgment is not going to 

ome from the various defendants as the jury allocated it. 

kay. 

So either the plaintiff bears the 70 percent 

oss or collectively the negligent defendants bear a 70 

ercent loss. And I hear you saying that it's really we're 

earching for fairness here to find the competitive, you 

now, the reason to keep people in Pennsylvania. So let's 

et the negligent defendants off the hook, so to speak. 

The flip side to that is that the. plaintiff 

oses 70 percent. I guess I'm wondering why you think 

hat's a fairer result than having the negligent people 

ose the 70 percent. 

MS. STEINOUR: You know, I heard that Judge 

istler made some comments at the Pennsylvania Bar 

ssociation. 

REPRESENTATIVE HENNESSEY: I don't know. I 

asn't there. I don't know what -- I don't know Judge 

istler. 

MS. STEINOUR: Let me retract that. I don't 

hink it's fair for me to repeat certain things that were 

aid. But let me just say this: We bring juries in, and 

e tell them that they have a very serious job and that 
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hey are a very important part of our judicial system. 

And they take their job seriously. And they 

o back -- they hear all the evidence. They're very 

ttentive. They go back into that jury room, and they make 

ery careful decisions. And they come out, and they report 

hose decisions. 

And then essentially what joint and several 

iability says is we're going to throw all that hard work 

ut because no matter how negligent you find the defendant, 

e're going to say they're 100 percent liable. A jury 

ever knows that. 

MR. STERN: If I may, let me give you an 

xample of a real case that happened in 1986, the Elder 

rluck case. It happened to a municipality as opposed to a 

usiness. But to show where this theory and this practice 

eally is unfair and how this can happen in any case, I 

ust want to read this. 

The plaintiff was involved in an automobile 

ccident. The plaintiff's car slowed down for a municipal 

emorial Day parade but was hit from behind by an 

utomobile driven by the defendant, Orluck. Orluck joined 

he municipality as an additional defendant claiming that 

t was negligent, negligent in failing to warn oncoming 

raffic of the parade. 

The jury found the plaintiff 25 percent 
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ontributorily negligent, the other driver 60 percent 

egligent, and the municipality 15 percent negligent. We 

on't know why the 15 percent. But you can see it was a 

mall amount, not a major factor but a substantial 

ontributor. 

The supreme court held that despite the 

laintiff being more to blame for the accident than the 

unicipality, he was, nevertheless, entitled to recover his 

ntire judgment from the municipality under the doctrine of 

oint and several liability. 

In so doing, tne court adopted a construction 

f Pennsylvania's Comparative Negligence Act that was 

eally at odds with what the legislature had intended. The 

ourt did so because of its paramount policy goal that was 

ompensation to the plaintiffs, which is what I think we 

re talking about now. 

And coming from the decision, it says, 

omparison of the plaintiff's negligence to that of the 

ombined negligence of all defendants is consistent with 

nd furthers the intent of the act. It ensures that an 

njured plaintiff who is otherwise entitled to recovery 

ill not go uncompensated because of the number of 

efendants who contributed to the injuries. 

The court thus held that the abolition of the 

arsh doctrine of contributory negligence under which the 
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laintiff who was found to be 1 percent causally negligent 

ould not recover from a defendant who was 99 percent at 

ault meant that the defendant who was 1 percent at fault 

ould be required to pay 100 percent of the judgment. 

It's just a little bit longer. Why was one 

esult harsh while the other was not? The court did not 

ay, except through the broad generality, that, quote, the 

odern notions of fault and liability, end quote, required 

he plaintiff to be compensated when he or she was less 

egligent than several defendants combined regardless of 

ow little at fault any one of those defendants might have 

een. A majority of the court rejected this reasoning. 

Lit because of concurrences in the, concurrences in the 

esult, the result remains the law of Pennsylvania to this 

ate. As Elder recognized, this construction encourages 

laintiffs to sue as many defendants as possible rather 

ban those primarily at fault. Pennsylvania's plaintiffs 

autinely file complaints naming scores of defendants in 

ases when the ability of the primary liable defendant to 

ay is questionable. 

Now, this goes back a little bit to the 

istory. Up until '39 through '70s, Pennsylvania made its 

tiange from contributory to comparative negligence. And 

tiat the courts were saying prior to that was that it's 

aally unfair and harsh to the plaintiff who is 1 
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ercent -- and this is their words -- who is 1 percent 

esponsible to be restricted from receiving any type of 

ompensation to their injury even though others were much 

ore at fault. 

So the pendulum went from here to now where 

t's over on the other side. And what this case is saying 

s -- and what we're saying is we just want the fairness 

hing to bring it back to the middle, not back to the other 

ide, just to bring it to the middle. 

If it was unfair for the plaintiff not to 

ecover when they were 1 percent contributorily negligent, 

hy is it fair for a defendant who was 10 percent liable, 5 

ercent liable, or 20 percent liable to pay 100 percent of 

he damages? 

Now, that gets into the social policy and so 

orth. But this was an actual case. It happened to be a 

unicipality. It could have been a business. 

REPRESENTATIVE HENNESSEY: The case you were 

eferring -- you weren't reading from the case. You were 

eading from some commentary? 

MR. STERN: I was reading from a paper that 

as submitted to the Pennsylvania Institute for Tort Reform 

ritten by Pepper Hamilton. But it's a 1986 case, 515 

tlantic 2d. 

REPRESENTATIVE HENNESSEY: But it was 
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dvocating for a change in the system, for a change in the 

ase law? 

MR. STERN: Well, the case showed, would show 

he unfairness of where the municipality, in spite of the 

act that the plaintiff was more responsible for the, more 

egligent than the municipality was, the municipality had 

o pay even for the plaintiff's comparative responsibility. 

REPRESENTATIVE HENNESSEY: And I have a couple 

ollow-up questions. When you talk about the entire 

udgment, hasn't the entire judgment, hasn't that judgment 

een reduced by the jury to reflect the plaintiff's 

egligence already? 

MS. STEINOUR: Yes. 

REPRESENTATIVE HENNESSEY: So that we're 

alking about the entire balance of the judgment --

MS. STEINOUR: Yes. 

REPRESENTATIVE HENNESSEY: -- which the jury 

ays was caused by defendants, not by the plaintiff? 

MS. STEINOUR: Well, by defendants altogether, 

Dt by one particular defendant. 

REPRESENTATIVE HENNESSEY: I'm sorry. I said 

efendants. You know, it seems to me that when we have 

amebody who doesn't have the ability to pay, to answer for 

tie problem that's caused, we're going to have an unfair 

ssult. What we'll just have to figure out, I guess, is 
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ow we can best apportion that result between innocent 

laintiffs and negligent defendants and do we protect one 

t the expense of the other because it is a 2-sided coin. 

MS. STEINOUR: Can I just talk, or say one 

hing about compensation because I think that what we're 

osing sight of here is what does it mean for somebody to 

e fully compensated? Does that mean for them to have 

heir medical bills paid, for their wage loss paid? 

Or does it mean for them to essentially get 

ens of millions of dollars for pain and suffering? Is 

hat full compensation? Our system --

REPRESENTATIVE HENNESSEY: If you're asking 

e, when you get your medical bills paid and you get your 

age loss paid, you've been reimbursed; but you've not been 

ompensated. And I think it really skews the argument to 

alk about tens of millions of dollars because we're not 

alking about that in the vast, vast majority of cases out 

here. 

In auto accident cases, you might be talking 

70,000 or 100,000 or $200,000. And I would think that 

nybody who's been through the pain of an auto accident 

ight say that that's not an exorbitant amount. I will 

gree with you that 10 or 15 or if we had a $100 million 

erdict in a medical malpractice action, it would seem to 

e that's exorbitant. 
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We have the procedures in place, if the courts 

ould use them, to reduce that to a reasonable amount. The 

ourts chose not to do that. The case, I think, is on 

ppeal. And maybe our appellate courts will reduce it. 

MS. STEINOUR: But we also --

REPRESENTATIVE HENNESSEY: The system can work 

o that. 

MS. STEINOUR: But we also have a system where 

£ I'm a defense lawyer and I have, I'm defending a case 

rought by an injured victim and the plaintiff's lawyer 

ill bring in the same old experts every single time to 

alk about the wage loss and, you know, you have somebody 

ho's working minimum wage or a little bit more and they've 

ot an economist who will come in and say that person at 

he end of their life would have earned $1.2 million and 

hat's the number that's before the jury. 

Okay. So we also have problems with 

videntiary rules in Pennsylvania and the way damages are 

1lowed to be calculated. So what I'm saying to you is 

hat joint and several liability is part of the problem but 

here are all kinds of other problems involved with numbers 

hat are put before a jury. 

REPRESENTATIVE HENNESSEY: Thank you. 

CHAIRPERSON GANNON: Thank you, Representative 

snnessey. Representative Dally. 
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REPRESENTATIVE DALLY: Thank you, Mr. 

hairman. Attorney Steinour, I'm just having a little 

robiem, I guess, reconciling in my own mind the 

ubstantial factor test and then this apportionment of 

iability after the fact. 

And am I correct in saying that if, if a 

efendant's found to be a substantial factor in the 

njuries to the plaintiff, that means that without them 

nvolved, there would have been no injury? Is that what 

hat means? 

MS. STEINOUR: No. I saw Jessie Smith over 

ere a little bit earlier. Jessie is with the Tort Section 

f the Attorney General's Office. And Jessie has provided 

e with a copy of the, the jury instructions. These are 

uggested standard jury instructions that will be accepted 

y any court in the Commonwealth of Pennsylvania. 

I believe that -- Jessie, did you make these 

vailable? Yes. Okay. So they are available for you to 

eview. And it's important to remember that this committee 

hat adopted these rules was composed of plaintiffs' 

awyers as well as defense lawyers and I think maybe a 

udge or 2. All right. 

So these are the accepted standard jury 

instructions. When you talk about -- I don't know any 

ther way to do this except read it. 3.25, when you talk 
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bout legal cause, that's substantial factor. "In order 

or the plaintiff to recover in this case, the defendant's 

egligent, reckless, or intentional conduct must have been 

substantial factor in bringing about the accident. This 

s what the law recognizes as legal cause. A substantial 

actor is an actual real factor, although the result may be 

nusual or unexpected, but it is not an imaginary or 

anciful factor or a factor having no connection or only an 

nsignificant connection with the accident." 

So essentially what you ask a jury to do in 

hese cases, it's really a 2-step process. You ask a jury, 

irst of all, to determine was the defendant negligent. 

es, no? Was the defendant's negligence a substantial 

actor in causing the harm? Yes, no? And that is where 

his definition comes in. Was it a legal cause? Was it a 

actor? 

Then if you have a case where there are 

ultiple defendants, then apportion the liability among 

hem. Okay. So you can have a 1 percent, 2 percent, 5 

ercent, 10 percent defendant who has already been found, 

heir actions have already been found to have a 

ignificant, to have been a significant factor in causing 

tie injury. And then that liability is apportioned. 

REPRESENTATIVE DALLY: Okay. But I guess the 

roblem I'm having to reconcile is how can you find a 
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lefendant that is, that their actions are a substantial 

'actor in the injury and then they turn out to be only 1 

>ercent liable? I mean, how can you reconcile those 2 

hings? 

MS. STEINOUR: Because that's, that's what the 

aw says. What you're asking is what, did you have an 

.revolvement in causing the harm? Was it substantial? And 

ubstantial, again, is defined as legal cause. Is it an 

ctual or real factor? 

REPRESENTATIVE DALLY: It just seems to me 

hat -- I just have a problem in my own mind just 

econciling how someone can be 1 percent liable but the 

ury, by the same token, finds that they're a substantial 

actor in the injuries. 

Unless it's compared to the egregiousness of 

he other conduct, conduct of the other defendants for some 

eason. I don't know. 

MS. STEINOUR: Absolutely. That's when you 

et the percentages. You compare it to the other 

efendants. 

REPRESENTATIVE DALLY: The other question or 

guess comment I had is that you mentioned about 

usinesses fearing a large verdict in the case. But 

sn't it true -- and at least in the case of small 

usinesses -- that they really don't have a lot of control 
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ver these cases and how they're handled? 

I mean, aren't the insurance companies the 

mes that are settling these cases and the defendants, in 

any instances, don't have the say as to whether they go to 

rial or they don't go to trial? So isn't that -- I mean, 

t's really out of the hands of these. 

And here again, most of the small businesses 

hat I'm familiar with, they don't have control of these 

ases. 

MS. STEINOUR: Do they have control of the 

ase? In a lot of these insurance policies, you have a 

onsent to settle clause. So to that extent, yes. But I 

hink one thing you have to remember is that if the 

nsurance, if the liability limits do not completely cover 

he loss, then their assets are at risk, you know. 

And one of the professors mentioned a 

ram-shop case where you had somebody who was drinking all 

ay -- I think, Representative Gannon, you talked about 

hat -- and the bar was serving them all day and they were 

isibly intoxicated. 

Let me give you the flip side of that. I 

epresent a small business who serves alcohol. It's a very 

opular local bar. They have music Friday, Saturday 

ights. Great place for people to go. One Friday night, a 

roup of people walked in, sat down. Nobody was visibly 
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ntoxicated. They started serving beers. 

After one of the patrons had consumed about 

alf a beer, she became loud and boisterous. And we 

ealized that there was a problem. So we took the beer 

rom her. She became incensed, ran out. The boyfriend ran 

ut. Boyfriend had the keys to the car. 

Apparently, out in the parking lot, she 

unched him, took the keys, got in the car, drove down the 

oad and was involved in an accident. My client is now 

eing sued, drinking half a beer, for serving half a beer. 

ow, because of joint and several liability, they have to 

e very, very careful about how they defend this case. 

You would say, My God, half a beer. You would 

hink that you have a pretty good defense. But because of 

oint and several liability, they might have to think about 

aying out a large amount for settlement because they can't 

ake the risk. 

Were there serious injuries by the people 

nvolved? Yes, there were serious injuries. And that's a 

errible, terrible thing to happen. But should my client 

e responsible for all of that? 

REPRESENTATIVE DALLY: Well, and that's a good 

xample. But you also have cases, say it's the 

un-of-the-mill traffic accident where a property owner 

ets sued for failure to maintain the weeds on their 
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troperty or something. Now, that may be a small case. And 

:here, the insurance company will probably settle without 

he consent of that defendant to get out of the case. And 

here's no, there's very little exposure in that instance. 

So I'm saying doesn't that also cause the 

Lrive-up of insurance rates by not giving the defendant the 

•pportunity to, to object to that? I mean --

MS. STEINOUR: You know what? I'm not a good 

ierson to answer anything about insurance rates because I 

ust don't understand that business. That's not my 

•usiness. My business is in the legal world. But I think 

me thing I have to impress upon the panel today is when 

ou sit down with these small businessmen and you look in 

heir eyes and you see the hard work that they have put 

nto developing their businesses over years and years and 

ears and they say to me, Help me. What can I do here? 

his is unfair. What am I supposed to do? 

And I have to say to them, That's the law. 

hat's the law. It stinks. It's not fair. And I don't 

ant to see you have to lose your business, everything that 

ou've put hard work into. That's the message that we need 

o be sending to you today. 

REPRESENTATIVE DALLY: Thank you. 

CHAIRPERSON GANNON: Representative Dermody. 

REPRESENTATIVE DERMODY: Thank you, Mr. 
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:hairman. Just a couple of brief questions. I'd like just 

>ne little follow-up to Representative Hennessey's 

[uestion. I'm just concerned. You have a person who's 

.njured, a wage earner for the family, can't go back to 

rark. 

Surely it's not wrong for the attorneys to be 

Lble to present evidence of his earning capacity over the 

sstimated life-span so that he'd be able to provide, or if 

hey're found, negligence is found, he can provide for his 

iamily. Is that right? 

MS. STEINOUR: Well, I think it's the way the 

lamages are calculated because they're not reduced to 

iresent value. It's this large award over X number of 

pears. And I think you realize that question or the 

lifficulty with that question in the medical malpractice 

tituation, and you dealt with it fairly. 

REPRESENTATIVE DERMODY: Well, I 

;hink -- well, we need to deal with it fairly. But I think 

:hat what we're saying also is that if you have a person in 

hat situation who's the wage earner who was injured and 

here's a defendant who's judgment proof and there's 2 or 3 

ithers that are a certain percentage of negligence, you 

now, I think what Representative Hennessey is getting at, 

ihould the plaintiff then be saddled with having to go on 

relfare or whatever it takes to provide for his family? Or 
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should negligent defendants have to pay? Is it --

MS. STEINOUR: And what we're saying is 

Legligent defendants will pay their fair share. 

REPRESENTATIVE DERMODY: Well, no. I'm 

»aying --

MS. STEINOUR: Are you asking me for my 

>pinion? 

REPRESENTATIVE DERMODY: I'm suggesting that 

:hat plaintiff should be made whole and that whatever that 

udgment is based on, what his earning capacity should be, 

ihould be made by the negligent defendants as opposed to 

:he taxpayers having to pick up the tab because if there's 

Lot enough there for the percentage of negligence, of the 

>ercentages that are allotted to the negligent defendants, 

;hen the plaintiff certainly isn't made whole, correct? 

MS. STEINOUR: Well, I'm glad you mentioned 

:he taxpayers because Jessie Smith is here on behalf of the 

Lttorney General' s Office. And she' s going to be 

:estifying today, and she's going to tell you how taxpayers 

Lre hurt by joint and several liability. 

REPRESENTATIVE DERMODY: Good. I'll be 

raiting to hear that. But I'm just saying is who should 

>ay I guess is the issue. Should a negligent defendant or 

in innocent plaintiff? Another point I'd like to make. I 

ive in Pittsburgh. I haven't practiced in a long time but 
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ollow it pretty closely. And we keep saying, mentioning 

hese huge million-dollar verdicts. 

The truth is, they don't happen very often. 

ost plaintiffs don't get millions. And I think it's a 

Istake and it's misrepresentation to keep saying, you 

now, million-dollar verdicts, million-dollar verdicts, 

illion-dollar verdicts. It just isn't happening. It 

ertainly isn't happening in Western Pennsylvania. 

I don't know if it's happening here, but it's 

ot happening out there. I think most juries are very 

esponsible and are doing a good job and not just throwing 

round judgments frivolously. 

MS. STEINOUR: Well, again, I think when you 

alk about verdicts, it's a very small percentage of cases 

hat are actually filed in this Commonwealth. You have 

ost of the cases being settled. And in my experience, 

oint and several liability results in higher settlements, 

xtracting unfair settlements from marginally responsible 

efendants. 

REPRESENTATIVE DERMODY: Maybe you should try 

ore cases. 

MS. STEINOUR: Defendants, defendants can't 

ake that risk. That's the message that I'm bringing you 

oday. They can't take the risk because of joint and 

everal liability. 
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REPRESENTATIVE DERMODY: Thank you, Mr. 

Chairman. 

CHAIRPERSON GANNON: Representative Blaum. 

REPRESENTATIVE BLAUM: Thank you, Mr. 

:hairman. The testimony today, when we talk about your 

Lypothetical in the parking lot, there is no doubt in my 

lind that if anybody in this room's child was tragically 

njured, deformed in that parking lot and the main 

terpetrator was only, was 90, 80 or 90 percent responsible, 

Lid not have the means to make that person whole, although 

hat person probably could never be made whole, there's no 

loubt in my mind that everybody in this room would cast 

hat broad net to provide for their child as best they 

!Ould for the needs of that child long after they were 

[one. 

So to sit there and tell me that we as 

lolicymakers should be satisfied and produce legislation 

nd produce law in Pennsylvania which tells the parents in 

ur districts that the likelihood is that child is only 

oing to be made 20 percent whole or 40 percent whole if 

here were 2, that's unacceptable. 

So that's not helpful to me. That testimony 

s not helpful to me. That is not going to happen. This 

s a complicated issue that this chamber and this committee 

s willing to deal with. And we call experts to help us 
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restle with this problem. But we need better testimony. 

We need something that recognizes the fact 

hat you at that table and me at this table and everybody 

lse here present today would hire the best attorneys they 

ould and cast the broadest nets possible to protect that 

hild. That's the reality that we have to wrestle with as 

olicymakers, everybody up here, in making these final 

ecisions. 

And what I'm interested in, my one question 

s, the case that you mentioned that where a person was, a 

efendant was listed as 2 percent negligible or liable, if 

ou could, is that something that we could be provided 

ith, the docket number on that case? 

MS. STEINOUR: I could certainly --it was 

robably a dead file in our office. I'll certainly do what 

can to find that. Certainly. 

REPRESENTATIVE BLAUM: Thank you very much. 

hank you, Mr. Chairman. 

MS. STEINOUR: I would like to respond, 

hough, because you have the converse of that. Well, let 

e say I have a 9-month-old at home. I will do anything to 

rotect her --

REPRESENTATIVE BLAUM: I know. 

MS. STEINOUR: — anything to protect her. I 

lso have people in my family, I have doctors, I have small 
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usinessmen. And I would -- and --

REPRESENTATIVE BLAUM: So do all of we. 

MS. STEINOUR: Okay. But I just want to make 

he point, a small businessman who is working so hard to 

ut his kids through college, would you say to that small 

usinessman, I'm sorry, you have to go out of business, you 

an't send your kids to college? How do you deal with that 

ituation? 

REPRESENTATIVE BLAUM: Hence, the wrestling 

latch in dealing with this issue. What I said -- which is 

hy we're here today -- what I said is it's not helpful to 

s, to tell us that the answer is that that injured child, 

hat injured 9-month-old, who may live to be 99 long after 

ou and I are gone, has to be, has to settle for, instead 

f X amount that is going to take care of them in their new 

ondition for the rest of their lives, instead of X amount, 

hey're going to have to put up with, they're going to have 

o make due with X amount minus 80 percent. 

That is not going to become law. That 

s -- to bring that to me is not helpful in helping me, 

nly as one member, make my decision. That's all I'm 

aying. 

MS. STEINOUR: Is it helpful for us to say, as 

e are saying today, to a small businessman, you have to go 

ut of business and you can't provide for your children? 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



108 

REPRESENTATIVE BLAUM: If I have to weigh 

hose 2, the law stays the way it is. 

CHAIRPERSON GANNON: Representative Pallone. 

REPRESENTATIVE PALLONE: Thank you, Mr. 

hairman. My question is more factual than it is 

hilosophical. In the number of cases -- I'm not only 

alking about trials because I'm not worried about 

udgments. I'm talking about cases that settle. 

Who keeps the statistic, or who would have the 

tatistic as to how many cases settle where there are 

ultiple defendants where the highest or most liable 

efendant pays the least or nothing and the least liable 

efendant pays the most of that settlement? 

MS. STEINOUR: I don't think there is such a 

tatistic. I don't think there are any studies or we keep 

rack of those things. 

REPRESENTATIVE PALLONE: Because it seems that 

veryone seems to continue to testify that -- I mean, they 

Lways pick the extreme case, the company that was 2 

ercent liable and paid 98 percent of the judgment. 

MS. STEINOUR: No, I'm not saying that that 

appened. I'm saying that that -- I offered that example 

3 say that somebody can be found substantially, in 

ibstantial, their negligence can be a substantial factor 

ad yet be held 2 percent liable. It didn't have anything 
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o do with them paying more than their fair share. 

REPRESENTATIVE PALLONE: Well, the issue that 

ontinues to rise, though, is we have the defendant, 

ultiple defendants that has a de minimis impact in the 

ase but yet pays a significant amount of the settlement 

nd/or the judgment in the case of verdict. 

But yet as a practicing lawyer for 15 years 

ow, in most cases, that doesn't happen. I mean, I can 

nly look at my own practice. And I can tell you that in 

5 years, multiple defendant cases are few and far between 

ith the exception of multiple traffic accidents. 

If you're talking about some of these class 

ction suits, it's a little different. But when you look 

t the average case, it's 1 or 2 defendants; and they share 

omehow in the allocation of the loss, whether it's 

ettlement or judgment or verdict. 

I'm just sitting here like Representative 

laum saying, How do I go back to my community, which 

ncludes large businesses, includes small businesses, 

ncludes rich people and poor people and middle-class 

eople, how do I go back to them and say in the situation 

ith a business, how do I tell the small businessman today, 

ell, you are only a little bit liable; because you have 

ood insurance or because you have a deeper pocket, you got 

o pay them most of the money? That's not fair, and I'm 
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illing to accept that argument. 

But how do I go back to the same injured 

laintiff and say, Well, unfortunately for you, your 

efendant is poor also; therefore, you enjoy no recovery? 

e're in a situation where we have to represent those who 

an't represent themselves. 

And I don't care if it's the poor schlep who 

ets run over by the car or the wealthiest man in my 

ommunity. I represent them all equally. And that's, 

hat's what we're wrestling with. The statistic like I'm 

sking for would be very helpful, and I don't know where I 

ould go to find that. 

MS. STEINOUR: I don't think you're going to 

ind a statistic. But I can tell you what has happened in 

y practice with the people that I represent. And there 

re situations, too many situations where large settlements 

re extracted because of minimal involvement. 

MR. STERN: And I think you go back to what 

he legislature said and the courts said in '39 and through 

970s when we went from contributory to comparative 

egligence where they said it was too harsh, the public 

octrine was too harsh before on plaintiffs. 

Now, what we're saying is it may be too harsh 

n some defendants who are paying far beyond what their 

omparative responsibility is. Neither side is perfect, 
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nd there's not going to be a perfect situation where 

verybody in all cases at all times are either going to pay 

heir fair share or be compensated for their fair share. 

But it's something that needs to be dealt with 

ecause from the business community, it's become a 

ompetitiveness issue with other states. Thirty-nine 

tates in this country have either eliminated, altered, or 

estricted joint and several liability. Pennsylvania was 

ne of the few that has yet to address that issue. 

It's something that businesses do look at now 

nder site selection when they -- you heard this mentioned 

efore -- when they decide to either expand or move into 

ennsylvania and because it becomes a cost factor. And I 

on't think there's really any businessmen that I've been 

nvolved with -- and I'm counsel to a company in Montgomery 

Dunty who has plants in Pennsylvania, North Carolina, and 

lsewhere -- who doesn't want to pay if they've actually 

aused harm or caused damages. It doesn't want to pay for 

t. 

The fairness issue and the harshness issue 

Mies to the point where they have to, they have a 

angential negligence, which can be a substantial factor to 

de minimis amount, but where they end up because they're 

tie deep pocket and they have to pay something. That's not 

air. 
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REPRESENTATIVE PALLONE: Of the 39 states who 

ave adopted some modified form, is there a common thread 

hat runs between all of them? 

MR. STERN: I wish I could say yes. But every 

tate has really -- I mean, some of them have eliminated 

oint and several for noneconomic damages. Many have done 

t that way. Economic damages are still included in joint 

nd several. Some have put a cap of 50 percent. . 

If the defendant is greater than 50 percent or 

0 -- New Jersey just went to 60 percent. New Jersey said 

f a defendant is greater than 60 percent liable or 

ulpable, then joint and several will not be eliminated. 

elow that, it is eliminated. Ohio is doing the same 

tiing. New York has a 50 percent threshold. 

There's a whole hodgepodge of judgments -- and 

robably as a result of some of these type of 

iscussions -- that really deal with unique factors. 

lorida has done, as we heard earlier, has done a menagerie 

f changes. 

REPRESENTATIVE PALLONE: From the Chamber of 

asiness and Industry's point of view, because you're 

iiggesting that perhaps we're losing business in 

snnsylvania because we haven't adopted one of these many 

ifferent formats, is there: A, a preferred solution? 

It's one thing to identify the problem because 
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e can all sit in a room and identify the problem. But can 

e identify the solution is really the question. A, is 

here a preferred solution to the problem; and B, can you 

how me statistically that any one of these states that 

ave adopted some modified form, that their business and 

conomic community has grown or prospered better because of 

t? 

MR. STERN: Hell, again, it's not any one 

actor that makes a business decide to come to or not come 

o a jurisdiction. It's very hard to do. And I was up 

ere in economic development in Harrisburg. We used to sit 

ith businesses all the time and get the Commerce 

epartment, Labor and Industry Department, Education 

epartment together to try to put together a fabric of 

eceptive, receptiveness from the state in order to address 

he concerns of a business, quality of life issues, those 

ype of things. 

So it's hard to say any one thing. Taxes are 

lways the number one issue that they look at. But this 

as become, is becoming such a large factor in businesses' 

ecision because of the cost of and the possibilities of 

erdicts being harshly, to use the courts* words in the 

ast, or unfairly falling upon them. 

And they'll look at a state -- and I think we 

sard it yesterday where, you know, a business is in 3 or 4 
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ifferent states. They're going to weigh that. If they 

ave a choice to put a new business in state A which has, 

as eliminated joint and several liability or state B that 

asn't and everything else is equal, they're going to make 

he decision to go where it's more beneficial to them to 

o, more fairer for them to go. 

REPRESENTATIVE PALLONE: I don't want to speak 

or you. But correct me if I'm wrong. In other words, no, 

ou don't have the statistics available; or no, you don't 

ave the solution? 

MR. STERN: Well, the best solution is the 

limination of joint and several liability. Anything less 

han that --

REPRESENTATIVE PALLONE: And replace it with 

hat? 

MS. STEINODR: With liability to let the jury 

scide. If the jury decides you're 10 percent liable, then 

DU're 10 percent liable. You pay 10 percent of the 

erdict. 

REPRESENTATIVE PALLONE: But when I'm 100 

srcent injured and I can only recover 10 percent, I'm not 

ade whole. How do we solve that problem? I still have 90 

srcent of my pie that isn't filled. What do we do about 

tiat? 

MR. STERN: And that's where these 
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ompromises, I believe, have come in in all these other 

tates, which is why --of the 39 states that have done 

omething, you have everything from elimination to, you 

now, a 25 percent threshold. And that's how, that's how 

hat gets -- because neither side can be made perfect. 

REPRESENTATIVE PALLONE: Well, thank you 

oiks. Thank you, Mr. Chairman. 

CHAIRPERSON GANNON: Thank you, Mr. Pallone. 

hank you very much, Ms. Steinour and Mr. Stern, for coming 

efore the committee and sharing your views and information 

ith respect to the issue of joint and several liability. 

hank you very much. Appreciate it. 

We may as well realize we're behind here. But 

ur court reporter, I think, needs a break. So we're going 

o take a 5-minute break and be back sharply at 1:10. I 

now some of the people that are scheduled to testify have 

ome commitments. And I might shuffle this around a little 

it to accommodate them so they can get out of here. We'11 

econvene at 1:10. 

(A brief recess was taken.) 

CHAIRPERSON GANNON: We're going to convene 

he hearing in the interest of time. Some of our members 

ill drift in as we proceed. Our next witness is Jay 

ilberblatt, the immediate past chair of the Civil 

itigation Section of the Pennsylvania Bar Association. 
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lr. Silberblatt, you may proceed when you're ready. 

MR. SILBERBLATT: Thank you very much, 

hairman Gannon. Good afternoon. My name is Jay 

ilberblatt. I'm the immediate past chair of the Civil 

itigation Section of the Pennsylvania Bar Association and 

m a practicing attorney for 22 years in Pittsburgh. 

I'm pleased and honored to provide testimony 

o this committee on this very difficult and complicated 

ssue. And I commend you for bringing the law professors 

ere, who were clearly very articulate and far brighter 

han I'll ever be, which is why I think they're teaching 

aw and I'm just practicing law. 

Pursuant to the authorities set forth in Title 

2 of Purdon's, the Pennsylvania Supreme Court has 

©cognized that the Pennsylvania Bar Association is the 

ssociation that is most broadly representative of the 

embers of the bar of this Commonwealth. And so I'm very 

roud to be here on behalf of the 28,000 members of the 

ennsylvania Bar Association. 

Those members are plaintiff lawyers, they're 

efense lawyers, they're tax lawyers, they're government 

awyers, they're divorce lawyers, they're criminal defense 

awyers. But they've done one very important thing; and 

hat is, lawyers from across the Commonwealth have refused 

o equate moral, a moral judgment with economic interests, 
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hich is precisely what I contend Ms. Steinour was 

equesting that you do. The policy of this Commonwealth is 

moral judgment. And that moral judgment is best 

mbodied, I believe, in the principle of joint and several 

iability. 

As you may well know, the Pennsylvania Bar 

ssociation has reviewed the principle of joint and several 

iability many, many times. And each time, the lawyers of 

he Pennsylvania Bar Association have resolved the issue 

he precise same way. 

They've made the proper moral judgment that 

ay civilized society makes; and that is, they recognize 

hat our tort system is designed to provide compensation to 

n injured innocent victim and to require the defendants, 

he wrongdoers, to compensate that injured innocent victim. 

Last month, most recently, the Civil 

itigation Section of the Pennsylvania Bar Association 

eviewed the proposed Senate Bill 1376. The language in 

ill 1376 is almost identical to Senate Bill 5 of previous 

ears. The precise same conclusion was reached last month 

s was reached in 1999, as was reached in 1996, as was 

eached in 1986 by the Pennsylvania Bar Association; and 

hat is, the law of this Commonwealth, the policy of this 

ommonwealth has made the proper and correct moral 

ndgment. 
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If we were to close our eyes to all of the 

lag-waving and all the political posturing and turn a deaf 

ar to all the anecdotal evidence of 1 percent defendants 

hat are required to pay 99 percent of the harm --a 

ase, by the way, which does not exist and never has 

xisted -- the issue of joint and several liability boils 

own to a very simple question that involves fundamental 

airness. 

The answer to this question has been clear to 

he lawyers of the Pennsylvania Bar Association, again, 

hether they're plaintiff lawyers, defense lawyers, tax 

awyers, government lawyers, any kind of lawyer, corporate 

awyer, transactional lawyer. 

The question is, In a situation where several 

efendants have combined to cause harm to a plaintiff, who 

hould bear the risk that one of the defendants is unable 

o pay the compensation to the plaintiff that a jury has 

etermined the plaintiff is entitled to receive? 

Should the risk be borne by the defendant 

rongdoers, or should the risk be borne by the victim? 

t's a very simple question. Representative Blaum, I 

elieve, answered the question with his own moral judgment. 

he doctrine of joint and several liability has centuries 

f sound tradition and legal precedent at its roots. 

The doctrine recognizes that the defendant 
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rongdoer is in a better position to bear the risk than the 

tijured plaintiff. Tort law in this Commonwealth is 

esigned to make the innocent injured victim whole, to the 

xtent possible. But the doctrine of joint and several 

iability has to be understood in light of the Uniform 

contribution Among Joint Tort-Feasors Act. 

It's simply inaccurate and just plain wrong to 

rgue that the doctrine of joint and several liability 

orces some wrongdoers to pay more to a victim than a jury 

as obligated them to pay. That is simply not the law in 

snnsylvania. To make such an argument is to ignore the 

sncept of contribution and indemnity. 

At common law, all persons who acted in 

sncert to cause harm to someone else were held liable for 

tie entire result. Therefore, a victim who was awarded 

LOO by a jury against 2 defendants could collect the whole 

LOO from one of the defendants. 

And if only one of the defendants paid the 

itire $100, the plaintiff was made whole; but one of the 

sfendants walked away scot-free. And that didn't seem to 

3 fair to the defendants. So gradually, the common law 

scognized the unfairness of this result. And Pennsylvania 

appened to be one of the states that was the first to 

scognize it. 

Pennsylvania was one of the first states to 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



120 

udicially permit the defendants to make claims against 

ach other in the event one paid more than its 

roportionate share. Soon, Pennsylvania enacted, in 1974, 

he Uniform Contribution Among Joint Tort-Feasors Act. 

Under our present statutory scheme, if a jury 

wards a plaintiff $100 and determines that defendant 

umber l is 30 percent responsible and defendant number 2 

s 70 percent responsible, the plaintiff can recover and 

ill recover $30 from defendant number 1 and $70 from 

efendant number 2. 

But what if defendant number 2 is simply 

nable or simply refuses to pay the $70 that the jury has 

ound it to be liable to pay? Since the courts can't force 

efendant 2 to pay up, the law has created a backup plan. 

hat's joint and several liability. 

Under this backup plan, the plaintiff can 

till recover the entire $100 that a jury has found the 

laintiff is entitled to receive from either defendant or 

ny combination of the 2 without regard to the jury's 

ctual apportionment of responsibility for percentages. 

But under the Uniform Contribution Among Joint 

ort-Feasors Act, if defendant 1 happens to pay the entire 

100 when it should have had to pay only $30, defendant 1 

an recover the other $70 from defendant 2. That's the 

aw. There's nothing unfair about that. 
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This scheme assures the victim the full 

easure of compensation that the jury has determined the 

ictim is entitled to receive while at the same time 

1lowing the defendants to make any adjustments that need 

o be made between them. 

And the victim isn't forced to chase 

efendants all over the state or all over the country or 

11 over the world in an effort to collect that to which 

he jury has found the plaintiff entitled. If there's 

oing to be any such chasing, the defendants chase each 

ther, the defendants who have wronged the victim. 

The Pennsylvania Bar Association believes that 

he elimination of joint and several liability would 

nfairly shift this burden from the victim, or from the 

efendants, from the wrongdoers to the victim. 

Now, while the doctrine of joint and several 

iability may, on occasion, result in some unfairness to 

defendant wrongdoer, it's the Pennsylvania Bar 

ssociation's position that such a burden is most 

ppropriately placed on the wrongdoers and never on the 

ictim. 

I'd like to give you a real-life example from 

y file drawers. Several years ago, I had the opportunity 

o represent the mother of a young man who was admitted to 

hospital for a round of chemotherapy. The doctor 
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ntended to prescribe 5 milligrams of a particular 

edication, a particular chemotherapeutic medication. But 

or whatever reason, he wrote on the prescription 500 

tilligrams. 

The pharmacy that filled that prescription 

new that 500 milligrams could not possibly have been what 

he doctor intended, but the pharmacy filled the 

rescription anyway and sent the bottle of medicine to the 

atient's floor in the hospital. 

The nurse who hung the bottle and began the IV 

rip looked at the bottle and saw that it said 500 

illigrams. And she knew, after having done this same 

egimen so many times, that the 500 milligrams had to be 

rong; but she did it anyway. And shortly thereafter, the 

oung man died, burned from the inside out. 

Now, when suit was filed, suit was filed 

gainst the doctor, the nurse, and the pharmacist. And we 

an all agree all of them were tort-feasors, all of them 

ad made a mistake. We can agree that the provable damages 

n the case were exorbitant. 

The young man died leaving 2 very small 

hildren for someone to care for. Let's just assume they 

ere a million dollars. Had the case gone to trial, 

ertainly the jury would have found liability on the part 

f all 3 defendants. Maybe the jury would have determined 
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he doctor to have been 33 percent at fault, the nurse to 

ave been 33 percent at fault, and the pharmacy to have 

een 33 percent at fault and award a million dollars. 

Now, typically what would happen Is the 

urse's insurance company would pay one-third of the 

erdict and the doctor's insurance company would pay 

ne-third of the verdict and the hospital's insurance 

ompany would pay one-third of the verdict and we would all 

o home. The plaintiff will have been made whole, and each 

efendant will have paid their proportional share. 

Let's assume, though, that the case had been 

ried only against the doctor. There's only one defendant 

n the courtroom. Do you think the jury would have 

eturned a verdict of 333,000? Of course not because that 

ould not have made the plaintiff whole. The jury would 

ave returned a verdict of a million dollars and the doctor 

ould have paid it all and the victim would have been made 

hole. 

That's the concept of joint and several 

iability. In that case, the doctor's conduct was a 

ubstantial factor in causing the patient's death. In that 

ase, the nurse's conduct was a substantial factor in 

ausing the patient's death. And in that case, the 

harmacy's conduct was a substantial factor in causing the 

laintiff's death. 
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Eliminate any one of them and you eliminate 

11 of them. If the pharmacy had said, You know what, 

here's a mistake here, the patient would be alive. If the 

octor had written the script correctly, the patient would 

e alive. If the nurse had written, had recognized the 500 

nd known that was a mistake, the patient would be alive. 

All of them are jointly responsible. All of 

hem have been found by a jury to have not only been 

egligent but that their negligence has been a substantial 

actor, not a fanciful factor, not something some lawyer 

reams up by casting some wide net. A jury has found them 

o be a substantial factor. 

Someone asked Ms. Steinour, Why don't you try 

ore cases. That's the question that was on my mind, too. 

've been practicing 22 years. I have yet to find any 

efendants or any insurance companies come rushing to me 

ith offers of settlement when they're not responsible. 

If they're not responsible, then place your 

rust in a jury to find them not responsible. I think it's 

isingenuous to come to you as policymakers of this 

ommonwealth and to effectively say to you, We don't trust 

uries. Even though we demand a jury trial every time we 

et sued, we don't trust juries. We want you to change the 

aw to tip the scales in our favor. 

I find that to be personally offensive. And I 
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ind that to be advocating the wrong kind of moral judgment 

hat the lawyers of the Pennsylvania Bar Association have 

dvocated for. For all of these reasons, the Civil 

itigation Section of the Pennsylvania Bar Association 

ecommended to the Board of Governors of the Pennsylvania 

ar Association that they oppose Senate Bill 1376. 

The House of Delegates of the Pennsylvania Bar 

ssociation, after a full and fair opportunity to review 

hat legislation, has taken the same position, 

verwhelmingly making the moral judgment that a civilized 

ociety makes. 

And so I advocate on behalf of the lawyers of 

he Commonwealth of Pennsylvania that you not make changes 

o joint and several liability. And I'd be pleased to 

nswer any questions that you might have. 

CHAIRPERSON GANNON: Thank you, Mr. 

ilberblatt. Representative Dally. 

REPRESENTATIVE DALLY: This isn't a question 

n substance but more or less procedure. It seems from the 

estimony today and also from attorneys I've heard from on 

oth sides of this issue, it seems that the bar is pretty 

ivided. And I just wondered, the House Delegates voted. 

o you know what the number of votes were in favor of --

MR. SILBERBLATT: It was a voice vote. And I 

ill tell you I was there and it was an overwhelming vote. 
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here were negative votes. There were those people who 

aid no. If I were to venture a percentage, I would say 90 

o 95 percent of those present and voting at the House of 

elegates approved the recommendation of the Civil 

itigation Section. 

REPRESENTATIVE DALLY: Thank you. 

CHAIRPERSON GANNON: Representative Harper. 

REPRESENTATIVE HARPER: Hi. I happen to be a 

ember of the bar. And I think that sometimes people who 

re not members of the bar confuse the Pennsylvania Bar 

ssociation with the Pennsylvania Trial Lawyers. Could you 

ddress the different compositions of those bodies or at 

east describe your own? 

MR. SILBERBLATT: Sure. The Pennsylvania Bar 

ssociation is comprised of approximately 28,000 members of 

he bar of the Commonwealth of Pennsylvania. And those 

embers of the bar practice not only plaintiffs' trial work 

ut defense work as well. 

Members of the Pennsylvania Bar represent 

nsurance companies every day. Members of the Pennsylvania 

ar are employed by insurance companies. Members of the 

snnsylvania Bar are government lawyers. Members of the 

ennsylvania Bar are divorce lawyers, criminal defense 

awyers, transactional lawyers, municipal lawyers, bond 

ounsel. 
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The Pennsylvania Bar is representative of 

very possible discipline within the Commonwealth of 

ennsylvania. 

REPRESENTATIVE HARPER: Thank you. 

CHAIRPERSON GANNON: It impressed me that I 

hought perhaps the most interesting point that you made in 

our testimony was the fact that -- and you pointed 

omething out that I think should be obvious but is glossed 

ver or ignored by many of the proponents, and that is that 

he conduct of the defendant was responsible for the entire 

arm. 

You talked about under the old common law 

here the plaintiff can collect his full damages from any 

efendant because whatever the degree of conduct was, it 

aused the entire harm. And I guess that gets back to the 

egal cause or the "but for." You know, had the nurse 

aid, Wait a minute, I'm not going to give this guy 500 

illigrams or the pharmacist said. Wait a minute, I'm not 

Ding to fill a prescription for 500 milligrams, I'm going 

o pick up the phone and call the doctor, even though their 

egligence may have been ascribed a lesser percentage than 

tie physician, it still caused the entire injury. 

MR. SILBERBLATT: Right. 

CHAIRPERSON GANNON: So it seems to me that 

tiat was a very important point. And it seems from what 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



128 

our testimony was is that as this evolved, it was really a 

rocess that evolved to make it more equitable for the 

efendants to resolve their, their dispute, their 

ifferences about who was more or less responsible. It 

asn't apportioning the jury. 

It seems to me what I'm sensing is that this 

s an effort really to apportion injury as opposed to 

pportion responsibility. 

MR. SILBERBLATT: That's exactly right. And 

t's really impossible to apportion an injury. A death is 

death is a death. And the young man's death was caused 

Y the doctor; the young man's death was caused by the 

arse; and the young man's death was caused by the 

fciarmacist. 

CHAIRPERSON GANNON: But that -- I thought 

tiat was an important concept to bring back because it's 

at something new. You were just pointing out an existing 

ancept about what's going on here. And it seems that with 

sspect to the defendants, each one having caused the 

itire harm to the plaintiff, even though their negligent 

induct may have been less or more among them, that they're 

aw complaining, Well, the guy who was more negligent than 

is bankrupt. I can't get my money from that individual. 

can't get reimbursed. I can't get contribution, which 

as not permitted under common law but we now permit under 
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tatute in Pennsylvania. 

And what they're now saying is rather than me 

ave to go after that person who also caused the entire 

arm, who also caused the death of this individual, it's 

oing to be the responsibility of the plaintiff to get 

hat --

MR. SILBERBLATT: That's exactly right. 

CHAIRPERSON GANNON: --to get that 

ompensation. Let them go after the bankrupt person. Why 

hould I have to do it? And that's what I'm seeing. 

MR. SILBERBLATT: This principle of 

iability -- and I'm going to plagiarize Jim Mundy, who 

estified before the Senate Judiciary Committee yesterday. 

ut this moral judgment that is being made is something 

hat our mothers all taught us as youngsters. 

Imagine a group of friends, 5 boys throwing 

ocks. And they finish their frivolity and go home. And 

he phone rings at my mother's, at my home. And my mother 

inds out that I was throwing rocks along with 4 other boys 

nd our neighbor's window is broken and there's a rock in 

er living room, a single rock. But 5 boys all throwing 

ocks. 

What do you think my mother is going to say to 

s? Well, I bet my mother is going to say the exact same 

tiing that all of your mothers will say. You were there. 
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ou were throwing rocks. You pay for that window. And if 

say to her, But Mom, all the other boys were throwing 

ocks, too, she'll say to me, Then you talk to those 4 

ther boys; but you get your rear end down to that hardware 

tore and you buy another window. 

That's my mother's moral judgment. And I'm 

Lire it's your mother's moral judgment as well. That's 

Dint and several liability. I'm responsible because I was 

here. I did it. We don't know whose rock it was. But I 

as there, and I was throwing rocks along with everyone 

lse. It's for me to work out with the other 4 boys. 

CHAIRPERSON GANNON: Thank you very much, Mr. 

ilberblatt, for appearing before the committee --

MR. SILBERBLATT: Thank you. 

CHAIRPERSON GANNON: -- and sharing your views 

rid additional information with the issue of joint and 

sveral liability. Thank you very much. 

MR. SILBERBIATT: Thank you for allowing me to 

3 here. 

CHAIRPERSON GANNON: Our next witness is Mr. 

am Marshall, President of the Pennsylvania Insurance 

sderation. Welcome, Mr. Marshall. You may proceed when 

su're ready. 

MR. MARSHALL: Good afternoon. Thanks for the 

tiance to be here. I'm Sam Marshall, President of the 
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nsurance Federation. We're a nonprofit trade association 

epresenting the insurance industry here in Pennsylvania. 

ompanies do business here not just in insuring people and 

ompanies. We also invest in this Commonwealth. We employ 

eople here. And for many of our members, we're 

eadquartered here. 

I'm here today to recommend your support for 

he reform of Pennsylvania's joint and several liability 

aw. We were part of the debate in the Senate yesterday, 

nd I'd like to amplify on our comments there. This issue 

s often debated in terms of fairness. Proponents of the 

oint and several liability claim that it's fair, that it's 

he responsibility of wrongdoing defendants, not the 

ictim, to apportion their own shares and fault among 

hemselves. 

Proponents of reform claim the current law is 

nfair but every defendant should be responsible for his 

hare, not for the conduct of somebody else. Both sides 

raw up scenarios where a genuinely sympathetic party would 

uffer under the other side's system. 

I don't envy your task of deciding what•s fair 

nd not fair. For what it's worth, I think fairness 

onsiderations argue in favor of reforming the current 

tandard. In the first place, the reform measure doesn't 

et anybody pay less than his fair share of 
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esponsibility. 

Second, our laws are pretty strong in not 

1lowing anybody to escape discovery or jurisdiction. 

hird, intentionally or not, our joint and several 

iability standard has started to result in 2 classes of 

ictims. The amount of liability is all too often 

alculated not by the amount of damage to the victim but by 

he amount of resources of the richest defendant. 

But this issue is about more than fairness to 

n individual plaintiff or a defendant in a particular 

ase. It's also an issue of economic development. And 

hat's what I'd like to talk about today. We see it as 

nsurers and we see it as investors and employers. A 

tate's liability law plays an increasingly major role in 

n employer's decision on whether to grow or invest in that 

tate. 

You hear a lot about even small businesses 

eing national or international in scope, and that's true. 

ut the liability exposure for all businesses remains 

argely set on a state-by-state basis. So when businesses 

ecide where to go and grow, they look at the liability 

aws in those states because that liability exposure is a 

arge part of their operating costs. 

The truth is, Pennsylvania's liability laws, 

r at least our liability exposure, are out of whack with 
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hose of most other states. The truth is, among 

laintiff and defense lawyers across the country -- and I 

hink the Bar Association inadvertently led to this 

oint -- Pennsylvania has a pretty good reputation as a 

lace to sue. It's a pretty bad reputation as a place to 

>e sued. It's not a particularly helpful reputation or 

logan if your goal is to promote economic growth in 

nything, I guess, but the legal field. 

Some of this is a regional phenomenon within 

he Commonwealth. Even with one liability standard 

hroughout the Commonwealth, there's dramatically higher 

iability exposure -- meaning a likelihood of being sued 

nd the amount of any verdict --in Southeastern 

ennsylvania than elsewhere in the Commonwealth. 

It's really a venue problem, and that's a 

opic for another day. But much of this is our joint and 

everal standard. That standard is far harsher on 

efendants than in most other states. You can cast this in 

variety of terms. 

Opponents of any reform would say other states 

re too tough on plaintiffs and too easy on defendants. 

'd say other states have enacted laws that promote 

tability and predictability in assessing liability among 

artners while Pennsylvania continues to work under an 

ntiquated statute that promotes the search for the deep 
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ocket rather than a fair and equitable determination of 

iability and apportionment of that liability among 

arties. 

But however you want to look at it, our 

iability laws -- and specifically our joint and several 

tandard -- are significant drawbacks to bringing business 

nd investment here and in making businesses grow here. 

hese are tough economic times with employers and investors 

acing considerable uncertainty. 

Reforming Pennsylvania's joint and several 

iability standards sends a clear message to employers and 

nvestors that this Commonwealth is doing what it can to 

educe the uncertainty by providing stability and 

redictability in its liability laws. That message is 

ssential if this Commonwealth's economy is to be one of 

rowth, competition, and opportunity. 

Sometimes when this measure gets debated, it 

ets framed as an insurance issue, generally by its 

pponents. I understand that. It's hard to oppose a 

sasure that promotes responsible economic growth. It's 

asy to bash the insurance industry. 

The truth is this isn't an insurance issue. 

id I hope you don't let industry bashing obscure the 

:onomic development that's a real goal of joint and 

sveral reform. For many lines of insurance, this reform 
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rill have no immediate impact. For some lines or some 

nsureds, it could even mean higher than fair premiums. 

But we do have a stake in this measure. 

insurers are like any other business. We invest and do 

tusiness in states that have good education systems, 

[ualified work force, a sound infrastructure, fair tax 

aws, sound regulatory policies, and stable and predictable 

iability laws. 

Those are all cornerstones for creating a 

trong marketplace for insurance as much as for* any other 

usiness. I can't say this measure is going to mean lower 

ates across the board or bring good insurers into every 

egment of the insurance marketplace. 

But I can say, based on years of experience 

ere and based on results in other states, that good 

arkets attract good insurers; bad markets attract nobody 

r, even worse, bad insurers. Reform of our joint and 

everal liability standard is one way of making 

ennsylvania a better insurance marketplace. 

Pennsylvania's done a lot of good things on 

he tax and regulatory sides over the past few years. And 

onsumers, including our policyholders and employees, have 

enefitted. But more needs to be done. Our liability laws 

eed to be made more stable and predictable or at least 

rought in line with those of most other states. 
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To reform Pennsylvania's joint and several 

iability law is an important part of that and a reform we 

upport. I stayed away from the specifics of any reform. 

here are options ranging from a complete abolition to some 

ort of middle ground. 

My experience is that hearings before 

egislative committees are bad places in which to negotiate 

compromise. And I think it's too soon for that in any 

vent. For now, we think the first question is whether 

his committee is committed to reforming our joint and 

everal liability standard to remain competitive with other 

tates in encouraging economic growth while still ensuring 

air access and relief for plaintiffs. 

As tough as it may be to draft the details of 

ny bill, it won't be that tough if you have a commitment 

o some level of reform. I'd like to offer an observation 

rom yesterday's Senate hearing and following up on some of 

he comments I've heard today. 

Trial Lawyers did a good job. They claimed 

he reform efforts would overturn a moral equation -- that 

as a phrase used yesterday --a moral equation 300 years 

n the making, claimed that countless innocent victims 

ould suffer. I guess they also claimed that all of you 

oms would agree that joint and several ought to remain in 

lace, and I guess my mom as well. I'm not sure if that's 
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rue. 

It all sounds good, but it really doesn't 

tand up to the facts. Most of the other states have 

nacted at least some level of joint and several liability 

eform, and they've done so without throwing their own 

cales of justice into some terrible moral quandary. 

hey've done it without a huge outcry from innocent 

ictims. 

I was greatly entertained by the 3 professors 

ho spoke at the outset of the hearing. I did note that 

11 3 of those professors came from states that themselves 

ave some decent joint and several liability reforms. Of 

11 the hypothetical and anecdotes that we heard from them 

oday, not once did I hear any one of them mention cases in 

heir own jurisdictions, places where they teach, where 

hey practice, where they do business, of innocent parties 

n real-life terms being grieved. 

So I'd recommend that you do look at other 

tates. You know, this is not Pennsylvania going off on a 

lank into another realm that nobody else has been. What 

e're talking about is trying to keep Pennsylvania in line 

ith a lot of major states. One of the people talked about 

9 states having done it. That includes places like New 

ork and New Jersey, the places with which we are in 

mmediate competition for economic growth. 
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I do hope you keep an open mind on it. And I 

hink there are things that can be done that continue to 

irovide fair access and fair relief for plaintiffs while 

:eeping Pennsylvania competitive as a place for economic 

rrowth. Thanks for the chance to be here. Happy to answer 

my questions. 

CHAIRPERSON GANNON: Thank you, Mr. Marshall. 

epresentative Harper. 

REPRESENTATIVE HARPER: Thanks for coming in. 

[y question is the same as the one that's been posed to 

ther witnesses this morning, none of whom had empirical 

vidence that business executives are deciding not to come 

o Pennsylvania because of this issue. 

I was wondering whether you have any empirical 

vidence that that is in fact true? 

MR. MARSHALL: No. I don't think proponents 

f joint and several reform can claim that it's going to be 

n economic nirvana, you know, it's not going to be 2 

hickens in every pot. I can tell you that we see it just 

ased on surveys with policyholders, our corporate 

olicyholders, they do look at liability laws as a factor. 

I've listed a number of the factors that 

verybody looks at: Good education system, qualified work 

orce, a good infrastructure. It doesn't just mean the 

ransportation system. It's criminal justice system, 
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hings of that nature. 

But to say that liability laws aren't a part 

£ any business's consideration as to where to locate or 

nvest would be naive. You know, I think -- and hearings 

ike this are bad places to do it. But I think you have to 

o into your own jurisdictions and ask employers in your 

wn areas. 

I think it's appropriate, you know, to ask the 

articular larger businesses. You might want to bring in 

eople like the Business Roundtable to ask some of their 

EOs, Do you really consider the liability laws? I don't 

hink anybody can say if you do, if you go to the New 

ersey approach, you will see our, you know, Pennsylvania's 

ross national product or gross state product expand by 5 

ercent, 10 percent, anything like that. It's not that 

asy to put on a scale any more than you can say the tax 

ut of X percent automatically brings in this many new 

usinesses. 

It is something, though -- I do think that it 

s widely acknowledged within the business community. And 

think it would be very naive on the part of the General 

ssembly to disregard this. It is true that the business 

ommunities and businesses make decisions as to where to go 

n part based on the liability system. 

And I think you need to look at our 
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unrounding states, at their liability systems if you want 

o remain competitive with them. I also think you want to 

ook at those other states because if you do, you can see 

hether the, the immorality that's been suggested if you do 

ny reform of the joint and several standard actually 

appens. I don't think that it does. 

REPRESENTATIVE HARPER: The reason I asked the 

uestion is I have seen studies of business executives 

sking them why they choose to locate or relocate. Taxes 

re among the top reason. And of course, Pennsylvania has 

aken a leadership role in trying to reduce its corporate 

axes and make the state more business friendly. 

But the second reason I asked is that 

nterestingly enough, 2 states you didn't mention have the 

xact same joint and several law that we do: Delaware, 

hich business executives rate as the most friendly court 

/stem in the nation, has the same law we do right now; and 

aryland, another state with whom we do beat economically. 

So I guess what I'm trying to say is we heard 

lot of anecdotal evidence this morning. And I'm trying 

3 pin down whether there is any factual basis for the 

ssertions that you're making. I'm not disputing the fact 

htat it runs through an executive's head when he's trying 

3 decide where to locate a business. 

I am disputing the fact that Pennsylvania's 
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resent law is so seriously out of whack that we are 

hallenging our own economic survival here. And that is 

hat I was trying to address. 

MR. MARSHALL: One -- when you point out 

elaware, you know, it actually sort of heightens where it 

s all of a, it is all a balance. There are a number of 

hings Delaware does to attract corporations into its 

tate. You know, there are, you know, there are things 

eyond joint and several liability reform that Pennsylvania 

ould do. 

It is all a balance, I mean, something in one 

rea, something in another area. You know, right now, our 

iidget is not in the -- sadly, we're not in the position to 

Efer tax incentives to businesses to come to Pennsylvania. 

tiere aren't a whole lot of things that we can do. 

The liability laws are one area where we can. 

3es it come at a price? Yes, it comes at a price. Any 

scision that you make in all of this comes with a price. 

id again, I don't represent the business community. I 

spresent the insurance community. 

And one of the troublesome things, you have so 

any people in all of this make reference to insurance 

smpanies. Do understand we're not the defendants in the 

sint and several liability suits. We're the people who 

isure the defendants. 
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Yes, we have an important stake in the matter. 

fou know, one thing that we can tell you -- and it is 

anecdotal. You know, I'd defer to the business groups to 

:ome up with more empirical surveys on it. But I can tell 

fou businesses that we insure do make decisions in part 

sased on the liability laws of any given state as to where 

:o invest and where to grow. 

I'd be happy to put you in touch with some of 

:hose businesses, but I think that's probably more 

Incumbent on the part of the business community itself 

rather than our community. 

REPRESENTATIVE HARPER: Thank you, Mr. 

Chairman. 

CHAIRPERSON GANNON: Thank you. I can tell 

rou, Mr. Marshall, this committee reported legislation last 

session reforming Pennsylvania's corporate laws and I 

relieve making them much more competitive with Delaware's 

:orporation laws and in fact requiring us to review those 

Laws on a more regular basis than we have in the past. 

That's just one element to make us more 

:ompetitive with the state of Delaware, particularly with 

respect to corporations. Representative Dally. 

REPRESENTATIVE DALLY: Thank you. Thank you, 

Ir. Chairman. I think that one of the reasons so many 

>eople are wrestling with this issue is the anecdotal 
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Jtories we hear on both sides. But I just have to disagree 

/ith part of your testimony saying that the insurance 

.ndustry isn't part of the mix here because I would think 

:hat with the sophisticated computer models -- I mean, this 

.s a system upon risk -- that those companies couldn't plug 

.nto those models. 

Without joint and several liability, what 

lappens to rates? Because you're saying today that you 

:an't guarantee the rates are lower with the repeal of 

oint and several liability; isn't that correct? 

MR. MARSHALL: Let me amplify on that. I 

ipologize. There was the same question in my testimony 

resterday. What I meant by that was that in many lines of 

.nsurance, joint and several liability, one way or the 

>ther, has no impact. Do understand, for instance, with 

.ife insurance, it's not really an issue in the realm of --

REPRESENTATIVE DALLY: Right. And I'm talking 

ibout primarily liability insurance. That's what we're 

alking about, not life insurance. 

MR. MARSHALL: Okay. And yes. My point in 

laying that for many lines there would be no immediate 

.mpact is because we represent all lines. It's a little 

dt like people talked about medical malpractice. Medical 

lalpractice is about 1 percent of the overall insurance 

de. You know, as important as it is, it is, in the world 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



144 

>£ insurance, a relatively small market niche. 

If you did joint and several liability 

reform --of course, it depends on exactly what the reform 

.s -- yes, in certain lines of coverage, there will be 

dinners and there will be losers. We would be able to 

>rice that. 

I can't say, though, all commercial 

>olicyholders will receive right now some 5 percent, 10 

>ercent. You can pick whatever number you want because 

.t's going to depend on the individual business that you're 

.nsuring where it stands in sort of the mix of codefendants 

rhere there's exposure in any case. 

It will be much more -- in terms of the impact 

.n the world of insurance rates, in the immediate sense, 

.t's much more individually focused as far as a particular 

>olicyholder. Where you would in theory -- and this gets a 

>it attenuated -- but in theory, where you may see some 

iverall savings, there is a belief that if you enact some 

evel of reform, the overall amounts of claims, not just 

he number of claims filed, but the amounts awarded in 

hose claims goes down. 

There is a tendency to award more if there are 

ich defendants at the table than if there aren't rich 

iefendants at the table. Those awards themselves determine 

he settlement amounts that are used on a much broader 
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scale. 

So if you do joint and several reform, there 

.s a, there is a theory that it will, down the line, reduce 

:he amounts actually awarded in certain damages because you 

lon't always have a rich codefendant to pick up the whole 

:ab at the table and that that in turn will produce savings 

:hroughout the system. 

REPRESENTATIVE DALLY: Well, it just seems to 

le that if we can't -- I won't say guarantee -- but with 

L11 likelihood expect lower premiums or at least stable 

>remiums, how does the small businessman benefit by the 

repeal of joint and several liability? 

MR. MARSHALL: I actually thought I was clear 

.n my testimony that I thought that it did bring stability 

.nto the marketplace. That is, that is its virtue. It 

•rings a certain level of predictability and stability into 

he marketplace because when you look at a particular 

•usiness, you realize here that business is responsible for 

ts conduct, not for the conduct of somebody wholly 

mrelated. 

There's always a lot of talk about somebody 

icting in concert. That, frankly, to me is a bit different 

.nan somebody wholly related that somehow is also dragged 

n. So yes, it -- and will it produce savings? Yeah. Can 

give you a precise percentage? No, because I don't even 
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:now what type of reform we're talking about here. 

REPRESENTATIVE DALLY: Okay. Thank you. 

CHAIRPERSON GANNON: Thank you very much, Mr. 

larshall, for appearing before the committee and providing 

rour insights and information with respect to the issue of 

oint and several liability. 

Our next witnesses are Brian Landon and Kevin 

ihivers, State Director of the National Federation of 

independent Business. 

MR. SHIVERS: Mr. Chairman, thank you for 

riving us the opportunity to testify today. Brian very 

luch wanted to be here. Unfortunately, when you're a small 

usiness owner and a business with only 2 people, you can't 

iften get away on repeated opportunities. So business 

ailed him away today. 

I do appreciate the opportunity for you to 

How us to submit his testimony as well as the testimony 

f another small business owner, Bob Carnathan, from 

iarrisburg. They very much wanted to be here. In fact, 

hey were here all day yesterday testifying. 

And unfortunately, when you have 1 or 2 people 

n a business, you can't take too many days off in a row; 

therwise, they have a hard time paying the bills and 

eeting the needs of their customers. So with that, I do 

ppreciate you giving us the opportunity to share our 
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:omments with you on this important issue. 

CHAIRPERSON GANNON: That's fine. We'll 

iccept their written testimony and make it part of the 

ecord. 

MR. SHIVERS: Thank you. 

CHAIRPERSON GANNON: And Mr. Shivers, you may 

•roceed when you're ready. 

MR. SHIVERS: Chairman Gannon, members of the 

udiciary Committee, thank you very much for giving us the 

pportunity to present testimony today. My name is Kevin 

hivers, and I'm the State Director for the National 

ederation of Independent Business. 

NFIB was formed nearly 60 years ago to provide 

voice for America's small and independent businesses. We 

epresent a broad range of small employers and independent 

usinesses in every sector of Pennsylvania's economy. We 

ruly are the mom and pop shops that you see along every 

treet and throughout every town in Pennsylvania. 

And with 29,000 small business members in 

ennsylvania and more than 600,000 nationally, NFIB is by 

ar the largest small business advocacy group here in 

arrisburg or in Washington. Our typical member employs 

ess than 5 workers and generates gross revenues of about 

00,000 annually. 

A typical owner earns less than $40,000 a 
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'ear. One of the things that I've heard throughout our 

Liscussion and our debate is talking about competitiveness. 

aid, you know, that's an important factor. But with many 

>f our members, they're just worried about paying the 

(ills. You know, they're worried about staying in 

lusiness. 

Faced with these facts, it should come as no 

iurprise the tremendous negative and financial and 

imotional impact on our members by the shotgun effect of 

oint and several liability lawsuits. Each year, NFIB 

•oils all of its 29,000 members on a variety of issues. 

jid we use the results of this statewide ballot to set our 

egislative agenda. 

This democratic method of setting policy 

nsures that the positions advocated by NFIB reflect the 

onsensus views of our members. Clearly, the number one 

xiority on the minds of small business owners is lawsuit 

buse. Relief from lawsuit abuse has been a long-standing 

egislative priority for small business. 

All too often, small business owners are the 

argets of shotgun lawsuits that seek to elicit big money 

wards and settlements. Take the retailer who's brought 

nto a lawsuit simply because a product was purchased at 

is or her store or the manufacturer who was sued for 

egligence even though the safety guard was removed by the 
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.njured plaintiff. 

For small business owners who already are 

itruggling to survive, the time and money needed to defend 

hese frivolous actions can put them out of business. In 

•ennsylvania, these frivolous actions result in higher 

>rices for goods and services and lead to lower wages and 

lenefits for workers; and they can also result in reduced 

tccess to critical professional services and fewer product 

.nnovations. 

I appreciate the opportunity to submit 

estimony from 2 Pennsylvania small business owners, Bob 

larnathan of Harrisburg and Brian Landon of Canton, 

'ennsylvania, who very much wanted to be here and appear 

iefore you today; but their responsibilities to their 

espective small businesses would not permit it. Their 

written testimony, however, offers a glimpse of how the 

Lisastrous effects of joint and several liability can 

mpact small family businesses. 

Bob Carnathan has been in business for over 21 

ears operating a small nail and staple fastening business 

ocated just outside of the City of Harrisburg. Bob's 

egal nightmare began in 1996. One of the tenants in the 

omplex was walking across the parking lot from his car to 

he building. 

It was so cold that day in early 1996 that an 
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.cy film had covered the parking lot, covered the blacktop. 

Clearly, the wintry conditions required caution and common 

sense. The tenant slipped and fell flat on his back and 

>umped his head, and he required medical attention. As I 

mderstand it, the medical bills were about $3,300. 

About 4 months later, Bob was served with 

.egal papers. The man who slipped and fell in the parking 

.ot was suing him and every other tenant in the complex, as 

rell as the landlord and developer, for $1.7 million. 

lob's first reaction was, Why am I being sued? I had 

LOthing to do with this fall. 

The lawyer for the insurance company told him 

:hat because the plaintiff said he fell in front of Bob's 

rindow, his lawyers were trying to include him in the 

.awsuit even though he was not responsible for the 

taintenance of the parking lot or the facility grounds. 

The lawyers told Bob that it had nothing to do 

rith fault. In fact, they said the goal of these types of 

ihotgun lawsuits is to involve as many different insurance 

lompanies as possible in the suit. That way, you could 

rork out individual settlements with each, increasing the 

>verall cost of the settlement, or the overall award of the 

lettlement. 

After more than 2 years filled with meetings, 

eleconference calls, paper hunting expeditions, and other 
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.onproductive events that took valuable time away from his 

•usiness, Bob's insurance attorney called him with the news 

hat it was determined that his company had nothing to do 

1th his neighbor's fall and his business was released from 

he lawsuit. 

And after our testimony yesterday, one of the 

hings that Bob had asked me was. Who's going to compensate 

e for the time that I took away from my business? Three 

ears after the release from his suit, this case was 

ettled out of court. 

Eliminating joint and several liability and 

eplacing it with proportionate liability, for example, as 

roposed in Senator Piccola and Senator Mowery's Senate 

ill 1376, Bob's business likely would not have been 

ncluded in that lawsuit. 

Proportionate liability requires defendants to 

ay damages that are proportionate to their fault in an 

ccident. Reducing the search for the deep pocket, a 

easonable plaintiff's attorney likely would have 

ecognized that Bob's involvement only was the fact that 

is business was located in the office complex. 

Bob Carnathan is not the only small business 

wner to suffer from the results of litigation. A Gallup 

urvey in 2000 found that 24 percent of small business 

wners had either been sued or threatened with court action 
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dthin the last 5 years. 

In a lot of ways, this argument, It reminds me 

if the old economic axiom. It's a recession when your 

leighbor's out of work. It's a depression when you're out 

if work. Small business, small business owner Brian 

•andon, who also had submitted testimony, Is one of the 

ucky small business owners, for he has not been sued and 

ie's not been threatened with court action. 

Brian owns a car wash and laundry that bears 

.is name, a true typical small business owner. His 

usiness also includes the remanufacturing, installation, 

nd the service of equipment used in the car wash industry. 

ut that does not mean that he is not a victim of lawsuit 

buse just because he hasn't been sued, for lawsuit abuse 

imposes many other costs or taxes on Brian and his small 

usiness. 

Some of these taxes are obvious, such as the 

ost of the liability insurance premiums that he has to 

ay. In Brian's case, it's an average of 2 1/2 cents for 

very dollar spent at his car wash and laundry that goes 

owards liability insurance. 

Most of the taxes associated with lawsuit 

buse are a little less obvious but no less real. The 

idden lawsuit tax is part of everything Brian purchases 

or his business, whether it's the chemicals and equipment 
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sed to clean cars, the cleaning supplies, washers and 

iryers at his laundry, or the tools, including that 

.otorious stepladder, that he uses for the remanufacturing 

nd installation of car wash equipment. That lawsuit tax 

.1 ready has been added in. 

Then there is the nonmonetary tax which comes 

n the form of the constant fear of being named in some 

hotgun lawsuit, which claims are far exceeding any 

nsurance company coverage that he carries such as the 

awsuit that Mr. Carnathan was involved with, a fear which 

nhibits innovation and growth in Brian's small business 

nd other small businesses like it. 

As a consumer, hidden lawsuit taxes increase 

he prices on all fronts from higher insurance rates to the 

ncreased cost of consumer goods to inflated health care 

osts due to the practice of defensive medicine and 

kyrocketing malpractice rates. 

All totalled, these lawsuit taxes cost every 

ennsylvania man, woman, and child about $1,200 every year. 

s taxpayers, all of us pay for lawsuits filed against our 

chools, our police departments, our fire departments, our 

ublic transportation systems, state government, and 

unicipalities. And these all result in higher taxes and 

educed services at the local, at our governmental levels. 

Lawsuit abuse also affects our communities. 
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he fear of personal liability due to lawsuit abuse has 

iscouraged many citizens from serving as community 

olunteers. And the threat of lawsuits has deterred the 

ctivities of some charities and other nonprofit 

organizations. 

Small business owners want a legal system 

hat's based on fairness, common sense, and personal 

esponsibility. The outdated legal doctrine of joint and 

everal liability, which can require someone who is found 1 

ercent at fault in a negligence lawsuit to pay 100 percent 

f the damages awarded, that needs to be eliminated. 

Replacing that doctrine of joint and several 

iability with proportionate liability, which requires 

efendants to pay their fair share for damages for which 

hey were negligent, would go a long way to bring fairness 

nd common sense to our legal system and help bring 

ennsylvania in line with virtually all other states. 

I thank you for the opportunity to speak to 

ou today, and I look forward to your questions. 

CHAIRPERSON GANNON: Thank you, Mr. Shivers. 

don't believe anyone has any questions. But a comment. 

he lawsuit you were talking about, Bob --

MR. SHIVERS: Carnathan. 

CHAIRPERSON GANNON: Yeah. That must have 

appened in another state because in Pennsylvania, you 
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annot sue for $1.75 million. When you file a complaint in 

ennsylvania, it has to be for either less than $50,000 or 

ore than $50,000. It's the only number that you can state 

n your complaint. You can't even ask the jury for how 

uch you want. So I don't know --

MR. SHIVERS: Yeah. I mean, I can certainly 

et that information. 

CHAIRPERSON GANNON: You talk a little bit 

bout lawsuit abuse. I have a lawsuit here in front of me. 

nd this is an automobile accident -- it's not my case, but 

t was given to me -- where a person was very seriously 

njured. They were stopped, stopped. And the plaintiff 

ame along and crashed into the back of the car, seriously 

njured the defendant -- excuse me -- the plaintiff. 

The defendant seriously injured the plaintiff 

o the point that he probably may not work again for the 

est of his life. The accident happened in February, and 

he plaintiff filed a suit in April. We have a 2-year 

tatute of limitations in Pennsylvania. 

That means from the date of the accident, you 

ave 2 years to file your lawsuit. This was filed within 2 

onths. Yet when the defendant filed his complaint, or 

iled the answer to the complaint, he filed some additional 

leadings. And in his pleadings, he says the plaintiff's 

laims are barred by the statute of limitations. 
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Do you think that's lawsuit abuse to make that 

:ind of a statement in a pleading when you know it's false? 

MR. SHIVERS: Quite frankly, I'm not a lawyer. 

: couldn't offer you a --

CHAIRPERSON GANNON: Well, based on the facts 

:hat I just gave you. Now, we know the guy was stopped and 

he guy sailed into him. And he says the plaintiff's claim 

s barred by his own contributory negligence. Do you think 

hat's lawsuit abuse to make those kind of statements in a 

:omplaint when you know it's not true? 

MR. SHIVERS: Again, I mean --

CHAIRPERSON GANNON: I'm being rhetorical. 

•m being rhetorical. But -- and this is specifics. We've 

.eard a lot of stuff about anecdotal stories. That's a 

pecific case. And I've got the court term and number 

.ere, and I can tell you who the insurance company is and 

he attorneys. 

But I think it's kind of interesting when we 

.ear this term of lawsuit abuse. But it seems to only 

pply on one side. And here we have an actual -- and this 

s one of many, by the way, where the defendants are 

busing the process by making statements that they know 

hat are false, dragging out litigation, burdening the 

ystem, and raising your insurance premiums because the guy 

hat filed that was working for an insurance company as an 
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ttorney. 

And I'm sure he wasn't doing it for free. And 

hat money goes right back to the insurance company, which 

eans those premiums go right back to those policyholders. 

nd I think what we should do is start taking a look at 

his kind of abuse that burdens the system as well as any 

ther abuses that we would see. 

MR. SHIVERS: Yeah. I think when you hear 

estimony from the representative from the State Attorney 

eneral's Office, they're going to offer, I think, some 

retty interesting facts, at least such as the testimony 

esterday. 

I mean, I would like to leave you with a 

ouple of comments from our members. We had asked them, I 

ean. Why are you so afraid of lawsuits? And, you know, 

he overwhelming answer was that even if you win, you'll 

ose, you know, that the consequences of a lawsuit can 

estroy a business. 

And, you know, our members, the small business 

wners, they operate on a margin that's so small that, 

nfortunately, they just don't have the financial resources 

o fight and win on principle. I mean, they're, you know, 

hey would love to be able to carry out a case to fruition 

rid be able to win and stand up and say, Ah. 

But unfortunately, their financial resources 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



158 

re such that they just don't have the time or the 

inancial resources to carry it out to that conclusion. 

nd that's what's unfortunate. I mean, for our members, 

hat's the real problem with these kinds of shotgun 

awsuits. And if you eliminate that deep pocket or if you 

liminate that search, then oftentimes, you know, you 

liminate that small business owner who, in many instances, 

s not going to be the 70 or the 80 or the 90 percent 

esponsible in an action. 

And our members also, too, they recognize that 

f they are at fault in an action, they are, they recognize 

hat it's their responsibility to pay. I mean, most small 

usiness owners, I mean, they're the breadth of our 

ommunities. They are the, they are the people in our 

ommunities who saw a problem, came up with a few thousand 

ollars to be able to fix that problem, and they started a 

ice little business. 

These are people that are within our, our 

ommunities that we know that are involved with all of our 

ommunity groups. And they're very responsible stand-up 

itizens of that particular community. So it's not -- you 

now, our members recognize that if they're at fault, they 

ant, you know, they should be held accountable and they 

hould be, they should be responsible for their fair share 

o help support, you know, whatever, whatever the damages 
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re of an individual. Thank you. 

CHAIRPERSON GANNON: Representative Blaum. 

REPRESENTATIVE BLAUM: Thank you very much, 

r. Chairman. And I appreciate your testimony and coming 

efore us. And I understand that small businesses operate 

n a small profit margin. And you're right to be here 

dvocating for that position. We, on the other hand, have 

button to push to make a law in Pennsylvania or not. 

And there's no doubt in my mind that each and 

very one of your members who operate on a small profit 

argin, if, God forbid, something happened to them, a 

ember of their family, their child, tragically injured and 

eformed for obviously the rest of their life, could not in 

ny way provide for that child yet the perpetrator, the 

ain perpetrator of the incident might be 90 percent 

esponsible but have no financial means to make that child 

hole, impossible as that may be, I know for a fact that 

very member of your organization, if confronted with that 

eality, that there was no money available for their child 

ecause back in 2002 they asked members of the House of 

epresentatives to change Pennsylvania law, they would 

egret that. 

And that's what we have to take into 

onsideration as we have to vote on this particular issue. 

e careful what you wish for. People come before us. And 
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t amazes me the way they posture themselves as if this 

ould never happen in their neighborhood, to their 

eighbor, to themselves, to their families, to their 

hildren. We have to consider that stuff. Thank you very 

uch. 

CHAIRPERSON GANNON: Thank you, Mr. Shivers, 

or coming before the committee. We appreciate your taking 

he time to offer your testimony and insights concerning 

oint and several liability. 

Our next witness is Mr. Jessie Smith, Chief 

f -- I'm sorry -- Ms. Jessie Smith, Chief of the Torts 

itigation Section of the Office of the Attorney General. 

elcome, Ms. Smith. And you may proceed when you are 

eady. 

MS. SMITH: Thank you. Good afternoon, 

hairman Gannon, who I see has stepped out for the moment, 

nd members of the Judiciary Committee. My name is Jessie 

. Smith, and I am Chief of the Office of Attorney General 

orts Litigation Section. 

Two of your esteemed colleagues, 

epresentative Joseph Petrarca and former Representative, 

ow Senator Jane Orie actually worked in our section. So 

hey can give you some personal observations on what I'm 

bout to talk about today. 

I note that I'm also an active member of the 
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ennsylvania Bar Association, was a member of the Civil 

litigation Section for many years, and am a member of the 

BA House of Delegates. But I'm here to speak in favor of 

he modification of joint and several liability. 

I believe there was a question by 

.epresentative Dally about the vote at the House of 

•elegates meeting. It was a voice vote. Definitely, the 

esolution against the Senate Bill passed. I don't know 

hat I would say it was overwhelming. There were a lot of 

eople there. There were a lot of no votes. But it 

ertainly did pass the House of Delegates. 

Our section defends Commonwealth agencies in 

egligence cases. About 80 percent of the cases we defend 

re filed against PennDOT alleging highway design, 

aintenance, or traffic control deficiencies. You've heard 

broad range of testimony. So I'll focus on an area that 

as not yet been addressed, which is the impact of joint 

nd several liability on the Commonwealth and its 

axpayers, I think perhaps in a bit different context than 

epresentative Dermody had referred to. 

And I'm going to vary from my written 

estimony just to attempt to answer some of the questions 

hat you've asked through the course of the day. And I'm 

ure you'll still have some questions. The doctrine of 

oint and several liability did not contemplate the 
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ommonwealth being a joint and severally liable party, as 

t that time the Commonwealth was immune from suit under 

he common law. 

That doctrine also did not contemplate 

omparative negligence as we have it in Pennsylvania 

ecause that doctrine of joint and several liability went 

and in hand with the common law doctrine of contributory 

egligence where if a plaintiff were even 1 percent at 

ault, they could recover nothing. 

And Representative Harper, you had asked about 

elaware and Maryland. I know that that's the system that 

aryland still has. They do have joint and several 

iability. But it's my understanding that they are still 

tie of the handful of states that has contributory 

egligence. Where in Maryland, if you as a plaintiff are 1 

ercent responsible, then you do not recover. 

Sovereign immunity was abrogated by the 

ennsylvania Supreme Court in 1978, and the Sovereign 

mmunity Act became effective in 1980. So we've had about 

5 years of experience with joint and several liability as 

pplied to the Commonwealth and Commonwealth agencies. 

As I'm sure you know, recoverable damages 

jainst the Commonwealth are limited to 250,000 per 

Laintiff and a million per occurrence. And the 

smmonwealth is self-insured with tort payments coming from 
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he Motor License Fund for PennDOT and from the General 

und in other cases. 

On average, 11 tort suits are filed against 

he Commonwealth each week. And we are currently defending 

ver 3,300 active cases. A typical case against PennDOT 

nvolves an uninsured or minimally insured driver. And 

inimum liability insurance policy limits in Pennsylvania 

re 15,000 for plaintiff and 30,000 for accident. 

This uninsured or minimally insured driver 

auses an accident through some combination of alcohol or 

rug impairment, speed, or reckless driving, such as 

unning a stop sign, passing or turning without a 

learance, leaving the road and hitting a fixed object. 

At least a handful of our cases each year 

nvolve a driver who has never even had a driver's license. 

he driver is sued by passengers, by occupants of other 

ehicles who may have been catastrophically injured or 

illed in the accident. 

PennDOT is then sued as the deep pocket since 

he driver at fault cannot begin to pay for the damages 

hat have been caused. An expert report is procured 

dentifying some imperfect feature of the roadway. The 

ase then goes to a county court jury whose members may not 

tiink the world of PennDOT. 

The fact that PennDOT has met its own 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



164 

tandards does not mean that it cannot be found negligent 

y that jury. The jury is not told about joint and several 

iability. One of the most common post-trial questions we 

et when we interview jurors is, Why didn't you attack the 

river at fault? 

They don't realize what a risky strategy this 

s because a big verdict against the driver is just a big 

erdict that PennDOT will have to pay under the doctrine of 

oint and several liability if PennDOT is found even l 

ercent negligent. 

The Motor License Fund is used for both tort 

ayouts and road repairs and improvements. More payouts 

ean less repairs, and the average annual tort payout by 

ennDOT is about $17 million. 

Representative Hennessey, you had asked a 

uestion about that trade-off. This is one example where 

here really is a direct trade-off. If PennDOT is paying 

ut more in tort payments, there is less money in the Motor 

icense Fund to work on the roadways. 

Jurors take their role seriously, often 

eliberating for days to assign precise percentages of 

egligence to each party, not realizing that their work 

ill then be ignored. 

Carol Steinour had briefly mentioned Judge 

istler from Centre County. That's because he got up at 
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he Pennsylvania House of Delegates meeting for the 

ennsylvania Bar Association. He has been a judge since 

997. He had a practice where he represented both 

laintiffs and defendants in a rural county. And he has 

ome to the view that joint and several liability is a bad 

dea because it disrespects the jurors' time and service 

nd contradicts what they are told about the importance of 

heir role. So he spoke against joint and several 

iability at that House meeting. 

Several years ago, a jury in Susquehanna 

ounty in a case that we were involved in assigned 

ractional percentages of negligence to each party. They 

ssigned 49.5 percent negligence to a deceased 12-year-old 

otorcyclist who passed a vehicle on a curve and hit an 

ncoming car. 

They assigned 26.25 percent negligence to his 

other for letting him or having him drive the motorcycle. 

nd they assigned 24.25 percent negligence to PennDOT for 

rees that allegedly impaired his view as he was coming 

round the curve. 

The jury had been told that the estate of the 

2-year-old would not recover if more than 50 percent 

egligent. So they sat down and calculated the dollar 

mount in such a way that they wanted the mother to pay 

are money than she received because of the lawsuit being 
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rought, having no idea that PennDOT was going to pay any 

art of the verdict that wasn't assigned to the driver. 

Informing the jury of the effect of joint and 

everal liability would probably lead to a more fair result 

ven if the doctrine is retained. I think one point that 

e certainly agree with the Bar Association's Civil 

itigation Section and the Pennsylvania Trial Lawyers is 

hat we do trust juries, but we feel that they are 

perating under the system of joint and several liability 

et they have no idea that that's true. 

Another feature of joint and several liability 

n Pennsylvania is that the plaintiff can collect 100 

ercent of the verdict from any defendant regardless of 

ther defendants' ability to pay. Then it's up to that 

efendant to go and try to collect from the others. If 5 

efendants are found 20 percent negligent, the plaintiff 

an demand 100 percent from one of them. That defendant 

hen has the burden of collecting. 

The Commonwealth was involved in a Lebanon 

ounty trial in which the jury found the plaintiff 20 

ercent negligent, another driver 40 percent negligent, and 

ennDOT 40 percent negligent based on lack of sight 

istance due to a hill crest on the road. 

The plaintiff post-trial agreed with the 

sfendant driver, who had business assets and whose carrier 
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as a large self-insurance fund, that plaintiff would seek 

11 the delay damages from the Commonwealth if that 

efendant dropped his meritorious appeal, enabling the 

laintiff to hold onto their large verdict. 

This attempt to shift liability from a solvent 

efendant, an insurer, to the Commonwealth is but one 

xample of why joint and several liability is unfair as 

pplied to the Commonwealth. Some say there's no such 

hing as a 1 percent case, that it's an urban legend, that 

t's hyperbole. 

Let me give you an example of such a case. In 

ebruary 1994, there was a snow whiteout on Cresson 

ountain in Cambria County. There were 25 drivers at the 

ummit of the mountain in this whiteout who couldn't see 

eyond their windshields. Some were involved in minor 

ender bender accidents. Others were just sitting on the 

oad because they couldn't see. 

Into this scene came a tractor trailer who hit 

he rear of a van, killing its 4 occupants, hit another 

ehicle, seriously injuring the driver, and caused injury 

o another man who hurt his back when he just dove to get 

at of the way. 

These 25 drivers, including the estate of the 

an driver who was killed, were brought into the case as 

sfendants. They filed pleadings. They were deposed. 
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'heir testimony was that they couldn't see anything. The 

ourt then ordered them to pay for and attend a mandatory 

lediation to encourage them to settle the case. 

Were they negligent? In a way because they 

'ere sitting stopped on the road. Was this a substantial 

actor? In a way because if they hadn't been there, the 

atal accident wouldn't have happened. Rather than expend 

he time and money to proceed through a lengthy trial, with 

he court encouraging them to settle, they settled. 

These defendants could not take the 1 percent 

isk of a case of this magnitude. And you say, Why would 

omebody who's very slightly liable settle? And I think 

his answers that question. Neither these people nor their 

nsurance carriers were about to say let's have the time 

nd expense of a 2-week trial and prove our principle 

oint. They couldn't afford to do that. 

I have submitted with my written testimony a 

hart of the 50 states and where they stand on the joint 

nd several issue. Most states have either eliminated or 

odified joint and several liability. Both Hawaii and West 

irginia have modified joint and several liabilities for 

overnment defendants. 

The various statutory schemes developed by 

ther states -- and I would agree with Barry Stern from the 

hamber of Business and Industry. They are almost all 
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afferent. There's really about 30 anyway variations among 

he 50 states. 

These states demonstrate that change is 

ossible while still maintaining an adequate level of 

ompensation for injured parties. Also, it's an area of 

apid change. So you really have to look at each state and 

ake sure they still have what they had last year. 

I brought with me the instructions that the 

ury is given on substantial factor, and I did that because 

here were questions both yesterday and today about 

ubstantial factor. I would strongly disagree with the 

estimony of the professors that -- I believe it was 

rofessors Vandall -- that you're really looking at 10 or 

5 percent or the idea that this has to be an important 

actor. 

I believe Carol Steinour had read to you the 

ain instructions. So I certainly won't do that again. 

ut there are 2 accompanying instructions on substantial 

actor, one of which relates to the situation that we're 

alking about, multiple defendants, which says there may be 

ore than one substantial factor in bringing about the harm 

uffered by the plaintiff. When negligent conduct of 2 or 

ore persons contributes concurrently to an incident, each 

f those persons is fully responsible for the harm suffered 

Y the plaintiff regardless of the relative extent to which 
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ach contributed to the harm. 

And there's another accompanying instruction 

hat says when the negligent conduct of a defendant 

ombines with other circumstances and other forces to cause 

he harm suffered by the plaintiff, the defendant is 

esponsible for the harm if his negligent conduct was a 

ubstantial contributing factor in bringing about the harm, 

ven if the harm would have occurred without it. So this 

s not as high of a standard as you may think. 

I heard the example by Jay Silberblatt of the 

ivil Litigation Section of the rock. That's the kind of 

ituation that does not apply in these cases where the 

ommonwealth is a defendant because the Commonwealth has 

ever done the same thing as the other defendants. 

The Commonwealth is being faulted for some 

ort of problem with the road that's said to contribute to 

n accident. The Commonwealth is never a driver among many 

rivers in that situation. We have our own cases where 

eople are driving Commonwealth vehicles and cause 

ccidents, and those are certainly handled in a different 

anner. 

That's not a joint and several liability type 

f situation. But these cases where PennDOT is sued 

ecause of road conditions, we're not dealing with that 

ind of rock situation. 
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In summary, joint and several liability 

mpacts the Commonwealth in an especially negative way in 

hat the taxpayers rather than a private entity are left 

aying the verdict share that others typically, un- or 

nderinsured drivers, cannot or the share that the 

laintiffs choose not to collect from them. Thank you for 

our time and your courtesy. And I'd be happy to answer 

ny questions you have. 

CHAIRPERSON GANNON: Representative Hennessey. 

REPRESENTATIVE HENNESSEY: Thank you, Mr. 

hairman. Thank you, Ms. Smith. I was intrigued by your 

omment at the bottom of the first page of your testimony 

bout informing the jury of the effect of joint and several 

iability would probably lead to a more fair result even if 

he doctrine is retained. Let me go back some. 

This is the, this is the case that was brought 

y the estate of the son against PennDOT and the mother, or 

erhaps against PennDOT and then PennDOT joined the mother 

s an additional defendant? 

MS. SMITH: I think that PennDOT probably did 

oin the mother, but I'm not sure about that. 

REPRESENTATIVE HENNESSEY: Well, I'm not so 

are that he'd be allowed, the son would be allowed to sue 

he mother. Maybe I'm -- I'm not a plaintiff's attorney. 

MS. SMITH: Well, it would depend on who the 
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idministrator of the estate is. And I don't really know 

:hat sitting here today. 

REPRESENTATIVE HENNESSEY: Okay. In that 

tituation, did PennDOT pay its share and the mother's share 

>f the liability? 

MS. SMITH: What ultimately happened in that 

:ase, because we had appealed the case, is that the 

!ommonwealth Court found that -- and this was under a prior 

.nterpretation of the law that does not exist today. You 

lay have heard of the Crowl case that said the Commonwealth 

tasically can't be jointly and severally liable, which was 

>ut there for a couple of years and then it was reversed by 

he supreme court in another case. 

Eventually, this case went to the Commonwealth 

lourt. And they found that there couldn't be joint and 

teveral liability, and they dismissed PennDOT. So PennDOT 

n this particular case didn't pay both shares. That, 

Lowever, is only because there was a doctrine for a couple 

if years that said the Commonwealth can't be joint and 

everally liable. 

And the supreme court disagreed with that, and 

he Commonwealth is again jointly and severally liable. 

REPRESENTATIVE HENNESSEY: It's a rather 

nusual case. But had PennDOT been required to pay 49 1/2 

ercent rather than 24 percent to pick up its own share and 
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lso the mother's, wouldn't PennDOT have been entitled to 

he same right of contribution against the mother in the 

ense of cross-claim or whatever the proper terminology is 

o make her pay it back? 

MS. SMITH: Well, PennDOT would have been 

ntitled to that. But in this case, as in many cases, the 

other didn't have any applicable insurance. 

REPRESENTATIVE HENNESSEY: Okay. So the money 

ould have gone to the estate and not to the mother. 

kay. Should we -- if we're going to tell the jury about 

he rules of joint liability, should we also tell them 

bout the available assets of the defendants? 

We've had this discussion at sidebar, you 

now, among other people. But it would seem to me that 

e've heard a lot of discussion about what's a fair share. 

f you have 5 defendants and they're all equally liable and ' 

hey're all assessed at 20 percent liability, that they 

hould never, under any circumstances, have to pay more 

han 20 percent. 

It would seem to me that my limited knowledge 

f this area of the law was that common law said everybody 

ho has a substantial cause is responsible for the entire 

mount. And it's only because we passed either the 

omparative negligence statute or some other statute that 

equired the jury to then turn around and assess liability 
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.mong defendants. 

If I understand it correctly, before we had 

he juries doing that task, we had those defendants going 

>ff to some sort of intercompany arbitration or some other 

irocess by which jointly, defendants held jointly 

esponsible sort of sorted out their differences and 

igured out what kind of percentages they should each pay 

n order to make the plaintiff whole. 

It just seems to me that if -- to say that 

hat becomes the fair share, if we say the jury has to make 

decision and says 20 percent for each of the 5 defendants 

gually, if we were to turn around and say to them but 

nderstand, ladies and gentlemen of the jury, that one of 

hese defendants is totally judgment proof, then I would 

hink that the jury would turn around and may very well 

ome back and say, Well, in that case, defendants 1 through 

are 25 percent liable because we want the plaintiff to 

eceive 100 percent. 

And I guess I'm concerned about this, this 

acking onto the fair share concept and not telling, you 

now, and saying that's all the jury ever wanted me to pay 

s defendant 1. I think that's probably true if defendants 

through 5 all pay. 

But if, you know -- I think it breaks down 

hat analysis and it's not necessarily a static fair share 
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ercentage when you tell the jury that. Well, 2 of those 

efendants or 3 of them don't have any money because I'm 

ot so sure under those circumstances the jury would say, 

ell, in that case, defendant 1, we still only want you to 

ay 20 percent and we'll let the plaintiff lose 40 or 60 

ercent of the verdict that we're about to hand over, or 

he award. 

So if we should tell the jury about the 

octrine of joint liability and how it relates to, among 

he various defendants, shouldn't we also realize that we 

hould tell them that some of the defendants are simply not 

oing to be able to pay and find out what they would say in 

hat situation as to whether or not they still think that 

his 20 percent figure is a fair share under those 

ircumstances? 

MS. SMITH: I think you asked 2 questions. So 

et me see if I can answer both of them. There are 

ituations like where a plaintiff is seeking punitive 

amages where the jury does in fact find out about the 

ssets of the defendant in order to assess punitive 

amages. 

Also, the comparative negligence doctrine that 

ou have been hearing about where the plaintiff is not 

oing to recover if the plaintiff is more than 50 percent 

egligent, the jurors hear that. That's part of their jury 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



176 

nstruction. 

I don't know that the jurors, in a case that 

ioesn't involve punitive damages, should get the financial 

.spects of all of the parties. I think that in itself 

tight be a reason why parties would choose to settle rather 

han disclose their financial situation or lack of it to a 

ury. 

But because the doctrine of joint and several 

lability impacts what the jurors are doing in terms of 

ercentages, I think that's one route to take. I think it 

ould be more fair if the jurors knew what they were doing 

s they do with the plaintiff in comparative negligence 

han the system today. 

Among the many states' approaches to this, 

here is the Uniform Comparative Fault Act which has been 

dopted in some states, although not necessarily word for 

ord what the Uniform Law Commissioners have proposed. 

hat they do is they take the verdict. 

And if everybody can pay their share of the 

erdict, that's the end of it. But if there is someone who 

annot pay, then they take the share of the defendant who 

an't pay; and they allocate it among everybody else who's 

egligent, including the plaintiff. 

So if you had someone who was 20 percent 

egligent and they couldn't pay, that 20 percent would be 
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aid by the remaining defendants and subtracted from the 

laintiff's recovery in proportion to what everybody's 

egligence was. One of the worst features of --

REPRESENTATIVE HENNESSEY: I'm sorry. So that 

ot only the plaintiff -- assuming that there were 4 

efendants and 1 plaintiff and all were 20 percent liable, 

he verdict has already been reduced by 20 percent when 

t's entered --

MS. SMITH: Yes. 

REPRESENTATIVE HENNESSEY: -- because of the 

laintiff's 20 percent contribution to this accident, 

ight? 

MS. SMITH: That's correct. 

REPRESENTATIVE HENNESSEY: Are you saying that 

mong the -- if there's one other defendant that is 

nsolvent, that the 3 defendants and the plaintiff all 

hare that 20 percent equally? 

MS. SMITH: That's true. 

REPRESENTATIVE HENNESSEY: So instead of 20 

ercent negligence, the plaintiff, in a sense, shoulders 25 

ercent? 

MS. SMITH: That would be correct, yes. For 

he defendant who does not pay, yes. 

REPRESENTATIVE HENNESSEY: Which is 

ssentially rather closely again to joint liability because 
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e assure that the plaintiff is being wholly compensated. 

MS. SMITH: Well, and I think it addresses the 

act that joint and several liability was intended to go 

and in hand with the situation where the plaintiff 

ouldn't recover if they were negligent at all. Where we 

ave joint and several liability, but plaintiffs can 

ecover unless they're more than 50 percent negligent. 

One of the worst features of joint and several 

iability in Pennsylvania, though, is you as the plaintiff 

on't have to look at the solvency of the parties and their 

bility to pay. If you're 20 percent negligent and there's 

other solvent defendants who are 20 percent negligent, as 

he plaintiff, I can come to you and say I want 100 percent 

f my money from you. You go figure it out. 

And you do have the ability to go figure it 

ut through the Uniform Contribution Among Joint 

ort-Feasors Act. I don't think Pennsylvania has the act. 

ut they have the concept where I, as the 20 percent 

efendant, can then go after everybody else. But that is a 

ifficulty. 

And I've seen it happen with the Commonwealth 

here the taxpayers were actually being asked to pay monies 

hat were owed by another defendant who had assets and 

oney. 

REPRESENTATIVE HENNESSEY: The state you were 
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ust talking about that had the comparative fault analysis, 

ilaintiff's 20 percent got ballooned to 25 percent because 

ihe had to share in the insolvency of one of the 

Lefendants, what state is that? Is that reflected in your 

ihart here? 

MS. SMITH: It is reflected in my chart. I'm 

iretty certain that Connecticut is one of the states that 

las it. There are a few states that have that. And in the 

ihart, it's detailed by saying if the verdict is 

mcollectible, then you apportion it among the other 

lefendants or among the -- the Uniform Comparative Fault 

.ct says among the plaintiff and the other defendants. 

REPRESENTATIVE HENNESSEY: But it says there, 

rhat I have underlined, you reallocate among the defendants 

ccording to their percentages of fault, not among the 

laintiff and the defendants. 

MS. SMITH: It depends upon the state. The 

lomparative Fault Act allocates it among the plaintiff and 

he defendants. 

REPRESENTATIVE HENNESSEY: But Connecticut is 

aried from that? 

MS. SMITH: Some states have that per se. 

lonnecticut may not. And it looks like in Connecticut, 

hey only allocate the economic damages, which means the 

oneconomic damages for pain and suffering there would not 
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>e joint and several liability for. 

But every state is different. You really need 

:o look at the statutes of them. But that's one scheme 

:hat's out there. 

REPRESENTATIVE HENNESSEY: Okay. Thank you 

rery much. Thank you, Mr. Chairman. 

MS. SMITH: Certainly. 

CHAIRPERSON GANNON: Thank you, Representative 

[ennessey. Representative Turzai. 

REPRESENTATIVE TURZAI: Ms. Smith, you had 

ndicated in your testimony that there are 11 tort suits 

iach week levied against the Commonwealth? 

MS. SMITH: Filed, yes. 

REPRESENTATIVE TURZAI: Filed. And over 3,300 

lases presently on the docket? 

MS. SMITH: Yes. 

REPRESENTATIVE TURZAI: Do you find that the, 

n your experience, that the existence of the doctrine of 

oint and several liability encourages plaintiffs and 

ilaintiffs1 counsels to bring the Commonwealth into suit? 

MS. SMITH: I believe that it does because the 

lommonwealth does have the 250,000/1,000,000 self-insurance 

overage. And if you're looking at a driver that has 

5,000/30,000, then you're certainly looking for someone 

lse to pay for the damages. 
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And I believe that it does encourage PennDOT 

:o be sued in cases where you have an un- or underinsured 

Iriver, yes. 

REPRESENTATIVE TDRZAI: Do you find 

tistorically in your experience that some of the bases for 

:hose suits are tenuous, bringing the Commonwealth into the 

.awsuit? 

MS. SMITH: I do. And one of the luxuries, I 

ruess, that the Commonwealth has is we don't have all the 

sxpenses of private counsel. Our expenses of going to 

rial -- although, we certainly have to hire experts -- are 

ess. So we will often try the case that someone else will 

iettle based on the cost of trial. 

I think the best example is if there's a 

enuous liability case and the person has broken their arm, 

re might go to trial in that case because that risk is 

dthin our limits and we feel that there was no negligence 

in the part of PennDOT or that it wasn't a substantial 

actor. 

But if we have someone who's catastrophically 

njured, then we're looking at it like everyone else is, 

hat even though our negligence, we believe that we'll be 

ble to go in and say we weren't negligent or it wasn't a 

ubstantial factor, the jury may look at that 

atastrophically injured person and say we don't care. 
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e're going to award some money to this person. 

REPRESENTATIVE TURZAI: Do you find that in 

our experience with jurors, that if they find you, you the 

ommonwealth, as a defendant in a particular case, that 

hey're going to almost invariably ascribe some percentage 

f negligence to the Commonwealth by its very presence in 

hat suit? 

MS. SMITH: I wouldn't say that because we win 

good number of our cases. But I do think that juries are 

illing to ascribe some negligence to PennDOT in situations 

here it's pretty tenuous. An example that I can think 

f -- and it's actually a case that we've settled recently 

nd paid a lot of money -- was a case where PennDOT was 

oing some construction in Washington County. 

And they had a 4-inch drop-off between the 

oad and the shoulder because they had to because they had 

o take out the dirt shoulder and they had to put in the 

aved shoulder, and they couldn't do that simultaneously. 

nd there was a truck driver who was killed in an accident 

here he went off into that drop-off and wasn't able to 

ecover and was killed. 

And PennDOT did not have every sign in that 

ocation that their manual specifies that they should have. 

ut it happened in the day. The driver had been in that 

onstruction zone for at least a couple of miles. He had 
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ieen signs obviously that were there. He had seen flagmen. 

And so our thought in that case was, Well, can 

rou say PennDOT was negligent because it didn't have each 

ind every sign there that the manual specifies? Sure. Was 

hat a substantial factor in the accident? No, because 

:his truck driver certainly knew that there was a drop-off 

.long the edge of the road at the point he had the 

ccident. 

But he was killed in the accident. It was a 

ery tragic accident. And our thought was that it wasn't a 

ase that we could go to trial on because of the risk. 

REPRESENTATIVE TURZAI: Just one last question 

m the case that you brought up where a solvent defendant, 

. solvent defendant, by not following through an appeal, 

rould be able to shift some of that award to PennDOT. How 

Lid that work? 

MS. SMITH: Well, it didn't work ultimately 

iecause the supreme court said that the Commonwealth 

louldn't be responsible for someone else's share of delay 

amage, which is like a prejudgment interest. That's 

igured at a rate that's a point above prime. So a very 

.igh interest rate from a year after trial. 

But there had been a written agreement entered 

nto between the defendant and the plaintiff that if the 

laintiff paid their self-insurance policy limit, which was 
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ronsiderable, and if they dropped their appeal, that the 

>laintiff would never seek these delay damages from them 

ind would seek them all from the Commonwealth. 

REPRESENTATIVE TURZAI: Thank you very much, 

Ir. Chairman. 

CHAIRPERSON GANNON: Representative Dermody. 

REPRESENTATIVE DERMODY: Thank you, Mr. 

Chairman. I just have 2 brief questions. I just want to 

take sure I heard you right, correctly. You said that in 

he case where you mentioned somebody had broken an arm and 

rou didn't think that PennDOT was liable, that you would 

ake that to trial. 

As a matter of fact, you take a lot of cases 

0 trial because of the situation of the Commonwealth; is 

hat right? 

MS. SMITH: That is true. We are able to try 

1 lot more cases, I believe, than the private sector 

•ecause we don't have the same costs because we're 

lommonwealth employees. However, there are many, many 

:ases that we don't take to trial because of these same 

ions iderat ions. 

REPRESENTATIVE DERMODY: Now, but you also 

lentioned that you win quite a few of those cases, correct? 

MS. SMITH: That's correct. 

REPRESENTATIVE DERMODY: All right. And the 
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ase you just talked about with Representative Turzai was 

ne that you settled, you chose not to bring to trial; 

orrect? 

MS. SMITH: That's correct. 

REPRESENTATIVE DERMODY: And did you mention 

n your testimony the liability limits that you have? 

MS. SMITH: Yes. Our limits are 250,000 per 

laintiff and a million in the aggregate, and 

unicipalities are 500,000 single limit. Those are the --

REPRESENTATIVE DERMODY: So the truck driver 

ho was killed in that accident, you were liable for 

250,000 as a result of that accident? 

MS. SMITH: Well, actually, we would have been 

iable for 500,000 because his wife had a wrongful death 

laim. So the one claim was a survivor claim, which was 

is pain and suffering, loss of earnings. He was 25 years 

Id. The other claim would have been his wife's claim for 

oss of consortium and loss of his income. 

REPRESENTATIVE DERMODY: So that whole 

ccurrence, the Commonwealth paid $500,000? 

MS. SMITH: That's correct. 

REPRESENTATIVE DERMODY: He was 25 years old? 

MS. SMITH: And there was also an amount paid 

n consideration of the delay damages that I mentioned 

efore, which is a prejudgment interest. 
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REPRESENTATIVE DERMODY: Okay. Thank you, Mr. 

Ihairman. 

CHAIRPERSON GANNON: Thank you. How 

iany --of the cases that you have where joint and several 

:omes into play, how many of those instances, if you know, 

rhere you are not sued initially by the plaintiff but are 

xought in by the original defendant either in an action or 

y joinder? 

MS. SMITH: In answer to the first 

uestion -- and I know that you've been hearing this all 

ay. And I apologize --we don't keep statistics that 

pecifically relate to joint and several liability. If I 

ere to give you a ballpark estimate just from looking at 

ettlements -- because if it's a case where the damages are 

ery small, then joint and several liability isn't much of 

factor. 

And if it's a case where the other parties 

ave lots of insurance, then that's not a factor. If you 

ook at the cases where joint and several liability comes 

nto play, I would say you're probably talking about maybe 

0 percent of our cases. 

And if you're looking at cases where we're 

rought in, that is typically where you have a defendant 

ho is at fault and may have significant insurance or 

esources but is hoping that they're not going to be paying 
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00 percent of the verdict and that someone else may 

ontribute. 

And I have not even a ballpark on how many 

Imes It's defendants bringing us in rather than 

laintiffs. Although, typically, we're being sued by the 

laintiff, not being brought in by the defendant. 

CHAIRPERSON GANNON: How about instances 

here, for example, you might -- let's take that scenario 

here you have that fellow that was killed. If you had a 

ontractor working on that job instead of your people 

irectly but you got sued, maybe the defendant, the 

laintiff was not aware that whoever was doing the work was 

contractor, would you bring that contractor in as an 

dditional defendant and seek contribution or indemnity? 

MS. SMITH: That depends because the way those 

nsurance agreements typically work, Representative Gannon, 

s that the contractor defends PennDOT in that situation. 

o we wouldn't be bringing them in because they would be 

epresenting us. 

Now, often, the contractor is also sued by the 

laintiff. And there are times when we would bring a 

ontractor in; but that's, that's not the typical 

ituation. 

CHAIRPERSON GANNON: So if you have a hold 

armless and indemnity agreement with that contractor, 
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-hich I guess you do as a matter of routine, and he has a 

ertificate of insurance which names PennDOT as an 

dditional insured under the contract, then PennDOT still, 

he limitation of liability still applies to $250,000. But 

ennDOT actually doesn't make any payment. It's the 

arrier for the contractor that was negligent. Would that 

e a fair statement? 

MS. SMITH: No. What the contractor has is 

he duty to defend. Because of the additional insured 

ertificate, as you mentioned, they have a duty to defend. 

he contractor does not have a duty to indemnify PennDOT 

or its own negligence. So that would not be true in terms 

f payment. 

CHAIRPERSON GANNON: Well, if PennDOT has a 

old harmless and indemnity agreement with the contractor. 

MS. SMITH: PennDOT does not have an agreement 

ith contractors. 

CHAIRPERSON GANNON: So you don't do that? 

hat's what I'm I guess -- you don't necessarily do that. 

MS. SMITH: That's right. 

CHAIRPERSON GANNON: So you would assume your 

wn liability for your own negligence; the contractor would 

e liable for his own negligence? 

MS. SMITH: That's correct. 

CHAIRPERSON GANNON: And he may defend you, 
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ut he won't indemnify you or his insurer won't indemnify 

r pay on your behalf? 

MS. SMITH: That's absolutely correct. 

CHAIRPERSON GANNON: So they're just picking 

p the cost of your defense? 

MS. SMITH: Right. 

CHAIRPERSON GANNON: Thank you. 

MS. SMITH: May I say one more thing? 

CHAIRPERSON GANNON: Sure you can. 

MS. SMITH: There's been so many questions 

bout the victim who has no source of recovery. One of the 

hings that is out there for victims is un- and 

nderinsured coverage, which you or anyone can purchase 

here if you get into an auto accident -- and I don't think 

his applies in the medical or the product liability 

phere. So I wanted to mention it because I'm mainly 

ealing with the auto accident context -- you can buy 

n- and underinsured coverage to take care of that 

ituation through your own policy. 

CHAIRPERSON GANNON: I believe Dr. Bhat 

eferred to that a little bit in his testimony, the 

ninsured and underinsured, uninsured particularly. 

MS. SMITH: Thank you. 

CHAIRPERSON GANNON: Thank you very much for 

oming before the committee and providing testimony 

. . 
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oncerning the issue of joint and several liability. Our 

ext witness is Mr. Cliff Rieders, Esquire and David Lutz, 

squire with the Pennsylvania Trial Lawyers Association. 

MR. RIEDERS: May it please the panel, my name 

s Cliff Rieders. 

CHAIRPERSON GANNON: Mr. Rieders, you may 

roceed when you're ready. 

MR. RIEDERS: President of the Pennsylvania 

rial Lawyers. This is a great honor to be here today. In 

act, Representative Gannon, I consider this the height of 

y presidency being here today. And I want to thank you 

or your time. 

You know, we all try to think about instances 

f joint and several liability. And something just came up 

week ago Sunday where I took my kids to visit a relative. 

y son was playing baseball with some kid he met in a 

rowded alley. And there were windows on both sides of the 

lley. 

And a guy came out. I was right there when he 

ame out. He came out. He screamed at them. And he said, 

f you's break a window, whoever I catch is going to pay 

or it. And I thought to myself, Now, that's joint and 

everal liability. That was his first lesson in joint and 

everal liability. 

I practice in Lycoming County, which is a 
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iiral county in the state. But I'm admitted in New York 

md the District of Columbia as well. So I do have some 

ixperience with joint and several liability in Pennsylvania 

ind with the system, the 50 percent system in New York. 

I also was fortunate to serve on a consultant, 

lonsulting group of the American Law Institute when they 

irepared the Restatement (Third), Apportionment of 

liability. And of course, they considered whether to 

bolish, or whether joint and several liability should be 

bolished or not. 

The restatements are adopted by most of the 50 

tates. And many of the restatements are, some are not. 

ennsylvania, for example, has, as you all know I'm sure, 

as adopted 402(a), which is the product liability 

estatement. 

The question on the apportionment project; 

hat is, what to do with joint and several liability, no 

onsensus could be reached. There was no empirical data 

upporting the abolishment of it or any of the particular 

.lternatives that were recommended. 

As a result -- and it's the only restatement 

'm aware of where they did this -- there are 5 

lternatives, one of which is basically Pennsylvania law 

nd then of course 4 others, varying forms of joint and 

everal liability because there was no consensus and there 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



192 

:ould be no consensus in the American Law Institute. 

And I think they are probably the best minds 

:hat have looked at this. I think that it's important to 

ippreciate that joint and several liability is about a very 

limple concept. And that is that all parties to a 

:ransaction are responsible not only for themselves but 

ilso for one another. 

I think that it bears repeating that joint and 

leveral liability occurs when you have what is called joint 

ort-feasors. And as one of the law professors said this 

lorning -- and I think it needs to be repeated -- the 

fundamental theory is that an injury in a joint tort-feasor 

iituation is indivisible. 

You can't really break it down and say, Well, 

his part of the injury was caused by this and this part of 

he injury was caused by that in the joint tort-feasor 

iituation. So that, so that when juries are asked to 

ipportion percentages, they are apportioning percentage of 

esponsibility obviously, not percentages of injury. 

I thought it might be worth just taking a 

loment and write down on the board here on the flip chart 

LOW it works to really try one of these cases because 

: have tried many of these cases. Juries in 

'ennsylvania -- when I started practicing law, everybody 

[ot a general verdict. That's what it was. It was a 
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reneral verdict. 

And the question was. How much do you award, 

md fill in a blank. Judges do not do that today. They 

lon't do it in any of the counties I practice, and I don't 

:now if they do it anywhere else. What they do is they 

rive jurors special verdict questions. 

And the first question in a typical negligence 

ase where there's 2 or more parties, number 1 is, Is there 

egligence? Okay. That's the first question. And they 

sk that question with regard to each party. And the 

nstruction says if you do not find negligence, return to 

:ourt. That's a very important point. 

You do not even get to answer the next 

uestion until they have found some form of misconduct such 

s negligence. The number 2 question, of course, is 

ubstantial factor, whether the negligence which has been 

ound is a substantial factor. 

You only go on to the next question if you 

ound, if the jury has found substantial factor, which in 

ennsylvania, by the way, is one of the most difficult 

urdles to cross of all principles of law of any state in 

he Union. 

One of the things that I think needs to be 

entioned, by the way, is that every legal change that we 

alk about affects every other law. For example, in New 
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ork State where I practice, there is automatic liability 

'or the owner of a vehicle. That is not true in 

'ennsylvania. If I give my vehicle to somebody in 

'ennsylvania and they're in a wreck, I am not automatically 

esponsible unless I was negligent to give him my car. We 

iall that negligent entrustment. 

In New York State, for example, where they 

tave the 50 percent rule that we heard about, that is not 

he law. There is vicarious liability, there is automatic 

lability, just because I'm the owner of the car and I gave 

im my car to use. 

So when you talk about a principle of law like 

oint and several and you say, Well, this state has done 

his and this state has done that, you've got to remember 

hat the laws of all these states are different and affect 

ne another in very substantial ways. 

I can spend an hour right now telling you the 

aws in New York State that make recovery easier than in 

ennsylvania in a number of areas, cases I have had and I 

ave litigated. I don't want to fill you too much with 

necdotes. 

But when you're considering whether you want 

o tweak one particular point in Pennsylvania law, I think 

t's important for everybody to realize how it affects 

very other principle of law and that other states which 
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lay have tinkered with joint and several may have 

lubstantially different laws in other areas. 

Okay. So on to what the jury does in a 

ypical case. Number 3 is that they will apportion 

esponsibility between the parties. And they will -- but 

hey will only do this, of course, if they have found 2 or 

tore parties were negligent and there was a substantial 

actor in producing harm. And only then do they fill in 

he money, okay, the money amount. 

But even that's not the end of the case 

ecause the truth is that joint and several liability 

eally does not come in as an issue unless somebody is 

nable or does not or cannot pay what they are supposed to 

ay. And that's really, that's really the important point 

ecause that's something that happens later on. 

Up to this point, the system operates exactly 

he way the people want it to operate who say we should 

bolish joint and several liability. It's only when 

omebody's unable to fulfill their responsibility that you 

et into the issue of joint and several responsibility. 

And the reason why it is so important is you 

ant to make sure that people do business with and act 

esponsibly and make sure that they do business with 

esponsible people. 

Now, I got to tell you that I was not born a 
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:rial lawyer. You'd be surprised some of you. It would 

irobably surprise my mother. But I was not. And I served 

:rom 1982 to 1987 as Financial Vice President of Metro Lab, 

inc., one of the nation's leading, at that time, largest 

[uality control engineering firms, a company not located in 

Pennsylvania. 

After the death of one of the founders, I 

ranted the company to move to Pennsylvania strictly for 

lersonal convenience. I live in Williamsport, and it was 

ust a lot of traveling for me. And so they undertook an 

examination to see what state they should relocate to. 

The reason why they did not come to 

'ennsylvania was because of poor air service in the smaller 

dties, in Altoona, in Williamsport, in Harrisburg. Nobody 

ven looked at the indigenous laws in the different states. 

t wasn't even an issue for the professional planners and 

lovers that they hired to look at where they should 

elocate. 

So when people come in here and talk about how 

t affects business decisions, I was part of a business 

iecision; and I can tell you that that is not a real 

actor. What is a real factor are taxes. What is a real 

actor is air service. What is a real factor is how 

rained is your work force, what sort of educational 

pportunities are there. 
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And the people who were running this company 

:elt that Pennsylvania was lacking in that regard. And 

hat's why they didn't move this high tech company here. 

t was not because of joint and several, not because of 

rorkers1 comp, not for labor reasons or any of these things 

hat we sometimes spuriously hear as the reasons why we're 

tot getting high tech businesses. And I really hope that 

he Legislature gets that message and looks at those other 

actors that would make a difference. 

Another thing that I have done in my career is 

have and I do represent a bank, one of the finest, in 

act, local banks in the country with one of the highest 

atings, repeatedly rated as the second or third finest 

ommunity bank in the country. 

We are much more frequently plaintiffs than we 

re defendants because we collect money from people, some 

f whom are deadbeats. And I can tell you that without 

oint and several liability, there's an awful lot of money 

hat our bank would not be able to collect because many of 

hese actions are, in essence, negligence actions. 

And I can think of one particular case we had 

here a bookkeeper allegedly stole some money and there 

ere questions of neglect on the part of people who were 

upposed to be supervising her. The bank never would have 

ollected that money without the concept of joint and 
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everal responsibility, joint and several liability. 

So the, the perception or the complaint that 

his is somehow used by, by, you know, ambulance-chasing 

laintiff lawyers is one that really distresses me because 

do other kinds of work. I have done other kinds of work 

n my time, in my career. I've represented scrap metal 

ealers. All of these people have been plaintiffs. 

I can think of cases -- actually, I've had 

ore experience outside the negligence, outside the 

ersonal injury area using joint and several liability 

epresenting businesses than as a personal injury lawyer. 

nd I'd have to really sit down and make a list because I 

ould want to give you only accurate information. But off 

he top of my head, I think I could probably give you that 

nformation and be correct about it. 

One of the other odious things about some of 

he proposals around is what I like to call phantom 

iability. What some of the proposals would do is create 

iability on somebody who's not in the case, who cannot be 

rought into the case. And essentially, the plaintiff gets 

ess because of the naming of that person who was not a 

arty to the case. 

So the defendant, for example -- and every 

awyer who's ever sued a drunk driver that ran a stop sign 

nows the defense is the brakes failed, the car was no 
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ood, the inspection station didn't do their job. So now 

e can defend that -- under the proposals I've seen, they 

ould be able to defend that case by saying. Well, you 

hould put 5 percent on the inspection station and 5 

ercent here and 5 percent there and that will come off the 

laintiff's recovery. I call that phantom blame. What the 

laintiff, therefore, will have to do in future cases is 

ring in every one of those possible parties, which they do 

ot do now. 

And the allegation that there is some sort of 

road net in which people are sued who shouldn't be sued is 

bsolutely not the truth in my experience in my 27 years of 

ractice. The reason for that is it's extremely 

cieconomical to do it. 

And nobody wants to be faced with 4 or 5 fine 

cNees, Wallace attorneys who are going to come in here and 

ay I'm going to try that case and I'm going to send you 

cito oblivion. So we try not to sue people unnecessarily. 

at under much of the legislation that I have seen 

snsidered and talked about, you would actually force the 

tijured party to look for other parties to bring in so that 

defendant who's culpable will not have an absent party to 

Lame their misconduct on. And I think that's also a very 

nportant factor. 

I want to talk a little bit about other 
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onsequences, real consequences. Enron - Arthur Andersen, 

or example, is a common one. There will be negligence 

ases as a result of that. The teachers' pensions in 

ennsylvania lost approximately -- maybe I'll be corrected 

y somebody else -- but I believe I've heard $89 million. 

The pension plans in Pennsylvania are defined 

ontribution plans. That means, that means if there is a 

hortfall because of that fiasco, what is going to happen 

s that the school districts read that the taxpayers are 

oing to pick up the tab. 

Now, if you eliminate joint and several 

iability in that situation and if indeed Enron is bankrupt 

r insolvent, Arthur Andersen, which created an indivisible 

njury, which is certainly responsible, whose executives 

dmitted shredding documents, knowingly violated the law, 

re going to be, may very well not have to pay a percentage 

ttributed to Enron. That would be an example of what 

ould happen if you eliminate joint and several liability. 

nd who's going to pick up the tab for that? The 

axpayers. 

I think another example is Ford Firestone. 

hat was alluded to this morning. Since the hour is late, 

won't go through that again. 

But I will tell you about a public opinion 

oil that I can make available to you that I saw. People 
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ere asked a very interesting question about Ford 

irestone. They were asked, If Firestone went out 

£ business, in the scenario where they both are 

ulpable -- Ford, after all, helped design those tires for 

heir Ford Explorer -- but if Firestone went out of 

usiness, should Ford be completely and totally 100 percent 

esponsible for negligence caused? 

And the answer overwhelmingly was yes. The 

itizens of the Commonwealth of Pennsylvania understand 

oint and several liability. And I think the answer to 

hat polling demonstrates they understand it. 

I want to tell you about an environmental case 

here I represented a scrap metal dealer who sold and 

rocessed batteries. Because of the concept of joint and 

everal liability, they did not go out of business. They 

lmost certainly would have. 

They faced a lawsuit by the government to 

lean up a particular site. And because they were able to 

ring in companies that were able to pay a share of 

esponsibility, including a share for companies that had 

one out of business, my client was able to absorb their 

ercentage of the loss and not go out of business. 

In other words, there were other companies who 

ad dumped at that site that were solvent. And together, 

hose solvent companies were able to pick up the full tab 
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or those companies that had also gone bankrupt. The 

eople were properly served because the dump got cleaned 

p. My client got properly served because thanks to the 

octrine of joint and several liability which is in the 

uperfund Act, they were able to get contribution and 

ndemnity from the parties that were in existence to pay 

t. So another example where a small business was saved by 

he, by the concept of joint and several liability. 

I'11 tell you another example of a case that 

as just completed in federal court which involved a 

egligent driver who hit my clients head-on. The driver 

as driving much too fast, lost control of his vehicle. My 

lients were driving at about 15 miles an hour and were hit 

ead-on, and the seat belts failed in the car. 

Fortunately, for the sake of joint and several 

iability, my clients were able to recover. Now, for those 

ho feel that you would be eliminated, apparently believe 

hat my client should have borne the loss by virtue of the 

act that the driver that hit them head-on was 

nsufficiently insured. And I'm sorry, but 

nderinsured/uninsured motorist coverage is frequently not 

ufficient in a catastrophic case. 

The other case I want to talk about and the 

ast one I want to talk about, also a reported case -- and 

'd be happy to give you the citation if you'd like to read 
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t -- is a case of Thurston v. Quigley tried in the Middle 

Istrict of Pennsylvania in federal court in 1999. 

Mrs. Thurston went into the hospital to have a 

mall tumor removed from her left lung. The doctor put a 

iole in her diaphragm by mistake. During the 10 days that 

nsued, she had evidence of a diaphragmatic injury. The 

vidence consisted of coffee ground-like material coming 

ut of her chest tube. 

The nurses saw this and wrote it down in the 

ecord, and they were terribly alarmed by what they were 

eeing. The evidence was clear and uncontested, by the 

ay, that the residents read those records but never gave 

he information to the, to the attending physician. 

The attending physician, who realized this 

atient was not getting better, never communicated with the 

esidents or the nurses but instead went on vacation. This 

oman, as a result of this, had her stomach herniated 

hrough her diaphragm. 

The gastric contents poured out into her 

bdomen, creating a permanent open hole in her back for 

hich she has to have dressing changes twice a day. She 

ad to have her lung removed, and she has a stump of a lung 

n the left side that will never be healed. 

Her specials; that is, her medical bills, 

lone were $330,000. And she will probably have several 
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undred thousand dollars of future expenses if they ever 

ome up with a way to seal this hole in her back, something 

hich is very uncertain. And she had about a $2 1/2 

illion loss in earnings. She was an executive at 

al-Mart. 

The jury found 55 percent negligence against 

he doctor; 30 percent negligence against the chief 

esident, who was certainly negligent; and 15 percent 

gainst the hospital for systemic failure. And the system 

bsolutely did fail. 

Again, I want to remind everybody here that 

his is a case where negligence was found, where it was a 

ubstantial factor and it caused horrendous injuries. 

hanks to the doctrine of joint and several liability, she 

as able to be compensated. And she was compensated as a 

esult of that verdict. And hopefully some day, she will 

e able to have that surgery to sew up that stump and close 

hat hole in her back. 

So joint and several liability serves an 

mportant purpose, and that is to make us indeed our 

rother's keeper. And that is certainly one of the most 

mportant aspects of it. It worked in the Thurston case. 

t worked in the other cases I've talked to you about. And 

b's a viable doctrine which you don't want to throw out. 

s I said earlier, it's what we teach our kids. We should 
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xpect no less of our businesses. 

I also want to touch on a few points raised by 

ther witnesses. You would think to hear the other 

itnesses --we hear about lawsuit abuse -- that there was 

his avalanche of lawsuits. I hear about it all the time. 

o I went to the Uniform Court System in Pennsylvania. And 

ou can go on the Internet, and you can get the figures. 

And you will see that in the last 8 years, 

here has been a drop in the number of filed cases of 

etween 25 and 30 percent. In fact, I've seen some 

umbers, depending upon how you count the cases, that would 

ay it's as high as a third but no less than a 25 percent 

rop in 8 years. 

Maybe that's because we do have joint and 

everal liability and we've preserved the common law. The 

amnion law is called the common law because it is, after 

11, common sense. And I urge you to keep common sense in 

his debate. 

Another point that I think is important to 

ake is we hear a lot of, we hear a lot of stories what I 

ike to call apocryphal stories, apocryphal stories. So I 

t one time joined a truth squad that was made up of the 

nerican Trial Lawyers. 

We would go around and check out these stories 

tiat we heard at hearings like this. I want to tell you I 
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tever found one that was as described in a hearing to bring 

ort reform. I never heard a story which, when checked 

>ut, was actually borne out by the facts we found. 

And one of them was a national story that was 

n Time Magazine and all over the place. And it talked 

.bout a guy who cut his hedges with a lawn mower and had 

he audacity to sue for cutting his hedges with a lawn 

tower. Now, that would be pretty gross, wouldn't it? 

So we checked out that case. And we found 

tut --we finally got the representatives, and we got one 

if the representatives of a PR firm that told the story on 

V. It turned out it was a case in the Middle District of 

ennsylvania. 

I thought, Wow, I should know about that. 

'hat's, you know, I know all those cases. Well, it turned 

ut it was my case. And the man never used the lawn mower 

o trim his hedges. He was nowhere near the hedges. It 

as absolutely made up. 

There was another very famous case. I've got 

o attribute this to my friend Terry Light for bringing 

his to my attention. This was a case where a professor 

old a story somewhere about a ladder somewhere in 

ennsylvania that was put on a manure pile in the winter. 

hen the springtime came and there was a thaw, the ladder 

llegedly fell over and there was a lawsuit against the 
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adder manufacturer. 

And this story was reprinted to Practical 

awyer. It was in Readers' Digest, and I believe it was 

ither in News Week or Time. So Terry Light wrote the 

rofessor and said, you know, I'd like to know more about 

his case. It's a terrible thing for that manufacturer to 

ave to face a frivolous lawsuit like that. 

And the professor wrote him back -- and we 

ave the letter -- said, Well, I just made up that story. 

was an after-dinner speaker at a dinner. I think it 

as -- I could be wrong about the city -- I think it was in 

ew Orleans. And he said, I was telling funny stories 

bout things that could happen in the law. He said, But 

hat never happened. 

So we wrote to Time and the Practical Lawyer. 

rid the Practical Lawyer, on page 37, reprinted a 

etraction. None of the national publications did that. 

o I think that a lot of what you hear is driven by 

pocryphal stories that, when you check them out, simply 

re not the truth. 

Now, with regard to the Commonwealth itself, 

E course the Commonwealth liability is $250,000. And it's 

retty rare that the Commonwealth is ever a deep pocket, 

uote/unguote. And the reason for that is that jurors do 

Dt want to make awards against the Commonwealth or a local 
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gency because they also happen to be taxpayers. 

Those are indeed among the most difficult 

ases to bring in Pennsylvania. And certainly, I'm not 

ware of any case where the Commonwealth paid, where they 

aid for someone else's, quote/unquote, share of liability. 

o I think that pretty much wraps up the specifics. 

I have more extensive remarks that you can 

ead. I ask you simply not to throw out the baby with the 

ash water. 

MR. LUTZ: Good afternoon. My name is David 

utz. I'm the President Elect of Trial Lawyers. And I 

ealize the hour is late. So I'll be very, very brief. I 

ractice 4 blocks from here right down here at Dauphin 

ounty. And I like to think that I'm in the trenches. 

I try a lot of cases. Most of the cases I try 

re auto cases. So I come at this from a different 

erspective. I come at it from a real practical 

erspective. I'd like to tell you about one case -- and 

'11 be very quick -- of a client going west on Route 22. 

He's going home from work. And the next thing 

e knows is a car hits him head-on. Now, what happened? 

ell, a car going east on Route 22 had a tractor trailer 

urn left in front of that car. Now, the young lady 

riving the car was inattentive and she was speeding. 

•But the tractor trailer driver turned left 
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•ight in front of her. By the way, there's no 

:onfidentiality agreement. So I'll give you anything you 

rant. But what happened was State Farm insured the young 

rirl. And they had limited limits, which means $15,000. 

Jid they tendered. 

Guess what? The tractor trailer insurer, 

reliance, said to me, Forget it. Go pound sand. So I had 

o file suit. And guess what? After 2 years of 

itigation, the defense lawyer finally convinced the 

nsurance carrier, because of joint and several liability, 

'e better make an offer and settle this case. So joint and 

everal liability promotes settlements. 

I think if you ask any trial judge is that a 

ood thing, they're going to say yeah. But here's what 

lse happened in this particular case: There was an 

dequate settlement for this gentleman. But you see, he 

ad auto insurance, $10,000 of medical bills. 

To be honest with you, when you're in a coma 

n Hershey for 3 weeks, that goes in a split second. He 

lso was a worker at a restaurant that had Aetna Insurance 

s his health insurance, an okay plan but not a great plan. 

nd that paid what it had to pay. 

But once that exhausted its benefits, guess 

hat? Department of Public Welfare paid their share. And 

nly because of joint and several liability were we able to 
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epay the DPW lien. And again, that all happened because 

£ joint and several liability. 

There are some really good testimony coming 

p. So I'm going to cut my remarks short. Very simple. 

f it ain't broke, don't fix it. The system is not out of 

alance. Thank you. 

CHAIRPERSON GANNON: Thank you. Mr. Rieders, 

ust -- and you can tell me whether or not this is true. 

ut I had heard that you were involved in, from a defense 

tandpoint, in the case involving the crash of the 

elicopter in Philadelphia. 

MR. RIEDERS: That is correct. Our law firm 

epresented Lycoming Aviation. 

CHAIRPERSON GANNON: My question was, Did 

oint and several come into play in that situation? 

MR. RIEDERS: Yes, it did. 

CHAIRPERSON GANNON: That was Senator Heinz, 

here he was killed. 

MR. RIEDERS: It certainly did come into play. 

ad it probably is the reason why the company was still in 

usiness because Lycoming Aviation had $5 million in 

overage. There was clearly negligence on the part of the 

Hot of Lycoming Aviation as well as Sun Oil. 

And there was a claim made as to the assets 

scause Lycoming Aviation did have assets. We own -- our 
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ompany -- the company that we represented owned a dozen or 

ore airplanes, among other things, and pretty well 

ebt-free. It was because of joint and several liability 

hat our client was able to stay in business, keep those 

lanes flying and keep those employees working. 

Clearly, without it, the plaintiff would have 

een forced to go after the assets of our, our client. So 

hat is absolutely true. That's another example -- thank 

ou for reminding me of that --in which joint and several 

iability saved a Pennsylvania employer from going out of 

usiness. 

CHAIRPERSON GANNON: Representative Hennessey. 

REPRESENTATIVE HENNESSEY: Thank you, Mr. 

tiairman. Cliff, I'm going to repeat a question I had 

sked earlier today. Of all the -- you know, not of you. 

at at that point, they had indicated -- nobody had given 

s an answer. Maybe you could. 

Of all the states -- or of all the claims that 

re filed involving multiple defendants, do you have any 

ense of how many of them actually involved, in the 

ltimate sense, an insolvent defendant when joint liability 

ill then increase the amount that other defendants have to 

ay? 

MR. RIEDERS: I've seen some figures actually 

com Dr. Bhat, who I think could probably give you more 
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pecifics on this. 

REPRESENTATIVE HENNESSEY: The professor from 

arlier this morning? 

MR. RIEDERS: Correct. I think he said he had 

ome numbers on that. And I think he said it was something 

ike 4 tenths of a percent. Now, you know, you may ask if 

t's so low, who cares about it? Why not just get rid of 

t? The answer for that -- and this is the point I came 

ack to earlier --is you want the tort law to affect 

ehaviors. That's what's really the key here. 

And you want to make sure that people have a 

eason to be careful and monitor their own behavior as well 

s someone else's. So maybe it's as low as it is because 

ou have joint and several liability. But I've seen that 

igure. I've heard that figure from Dr. Bhat. I believe 

hat probably if you follow up with him, he can be more 

xplicit about where that comes from. 

REPRESENTATIVE HENNESSEY: Actually, the 

eason I was asking, it seemed to me that it was going to 

e a very small percentage. And the reason I was asking 

t, you know, it seems to me that we're in danger of not 

list throwing the baby out with the bath water but letting 

he tail wag the dog here. 

It's, you know, a doctrine which really has 

pplication in such a very limited circumstance. But to 
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hrow it out basically affects a whole lot of other cases 

tecause much more than .4 percent of cases involve multiple 

lefendants. And those multiple defendants do, you know, 

[enerally kick in their share as allocated by the jury. 

MR. RIEDERS: Right. And as a business 

awyer, coming from a business background, I've got to tell 

ou that you're very careful that you do business with 

olvent parties because of joint and several and you enter 

nto indemnity agreements because of it and you require 

nsurance because of it. 

You take away all of that incentive if you 

liminate joint and several liability. And again, I've had 

hose real-world experiences with the companies that I've 

epresented and worked with. 

MR. LUTZ: The only thing I would like to say 

s, you know, most of these cases settle. A lot of cases 

ettle before anyone even becomes a defendant. So those 

tatistics are not going to be available. So we don't 

eally know. 

REPRESENTATIVE HENNESSEY: Well, I guess the 

roblem I have now is it's either .4 percent or some other 

ercentage. But somebody's at least quantified it. Maybe 

t's Professor Bhat. 

MR. RIEDERS: I believe it's consistent with 

hat Dave is saying. I believe that's of tried cases, of 
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ase where there is a record. I think that's a percentage 

here you can get at the information; therefore, it's of 

iled cases, actually cases where there's probably a 

erdict. I believe that is -- again, you'd have to check 

ith Dr. Bhat. I don't want to misrepresent his numbers. 

REPRESENTATIVE HENNESSEY: Just another 

uestion. What about the suggestion of telling juries of 

he effect of joint liability, how it plays out, and also 

nforming them of the insolvency or the probable judgment 

roof nature of some of the defendants? What happens? In 

erms of your experience, how would juries react to that? 

MR. RIEDERS: Well, my experience is that if 

ou open up Pandora's box, you know, you've got to let out 

verything, which I think is a point that you made. If 

ou're going to do that, then you've got to talk about how 

uch insurance does everybody else have. 

In other words, if you're going to ask the 

ury to make policy, to legislate in effect, then you're 

eally asking them to do more than the jury system has ever 

een asked to do. The jurors are finders of fact. That's 

hat a jury's supposed to do. 

And today, the way trials are run with special 

erdict questions and very, you know, tightly worded jury 

harges and summary judgment procedures and all of these 

rocedures to make sure that only serious and legitimate 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



215 

:ases ever get to a courtroom, you want to make sure that 

rou preserve the jury's function as the finder of fact, not 

is a policymaker. 

And I have found and I have engaged in dozens 

tnd dozens of studies where we've talked to jurors 

ifterwards, the famous Oartman studies. And jurors do try 

:o look at the facts. And they try very hard to follow the 

.nstructions. 

And if you're going to now say, In addition to 

:hat, we want you to make a broad policy determination, 

;hen you're going to make trials longer, more expensive. 

aid you're going to bring in information that may or may 

Lot really be relevant that is probative of the facts in 

:hat case. So I think it's a poor idea. 

REPRESENTATIVE HENNESSEY: Okay. But now, you 

rere here when Ms. Smith said that in Connecticut, I 

>elieve, once, once the jury renders its first verdict, if 

:hey then discover that one of the defendants is insolvent, 

:hey bring the jury back and ask them to reallocate. 

MR. RIEDERS: Yes. 

REPRESENTATIVE HENNESSEY: Have you ever been 

.nvolved in any kind of situation? How has it played out? 

MR. RIEDERS: I had a trial in Connecticut 

rhere that occurred. The problem with that is that it's 

rery analogous to eliminating joint and several altogether 
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ecause then you're allocating to the plaintiff some loss 

hat has nothing to do with his own fault but is rather 

hat somebody else is insolvent. And that's not his fault. 

t was the other parties' who could have dealt with that 

nsolvency, made sure they dealt with a party that was not 

nsolvent or financially responsible. 

REPRESENTATIVE HENNESSEY: According to the 

hart we were shown, it was reallocated among the remaining 

efendants, not among the plaintiff, not including the 

laintiff, unless you consider a negligent plaintiff to be 

n that sense a defendant when it comes to reallocation. 

MR. RIEDERS: I'm not aware of that system. 

he case I was involved in included reallocation to the 

laintiff. If it did not include reallocation to the 

laintiff, I think it would be worth studying. But I don't 

ave enough information to tell you sitting here today how 

hat would work. 

REPRESENTATIVE HENNESSEY: It just seemed to 

e that that was sort of what we were getting, what I was 

rying to get at earlier. When the jury makes its 

etermination that among the defendants which I think 

resumably they think are going to be able to answer in 

amages, that they are solvent, they make a determination, 

ay it's 5 defendants and they say 20 percent a piece. 

If they then find out that, that 2 of them are 
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Insolvent, it wouldn't be surprising for me, to me for a 

jury to then come back and say, Well, in the reallocation 

phase of this trial, we're going to find the remaining 3 

sach 33 percent liable. 

MR. RIEDERS: See, but the problem with that 

Ls you're assuming that by the time the trial is over, you 

enow who's insolvent or not. 

REPRESENTATIVE HENNESSEY: Well, they must do 

something because that's the law in Connecticut, as we're 

:old. 

MR. RIEDERS: Yeah, I will study that further. 

Che problem is, in the cases I've been involved with, like 

:he Thurston case, for example, we really didn't find out 

intil later on that one of the parties was either unable or 

inwilling to pay. 

So if that could happen by the time of trial 

ind you could reallocate without punishing the plaintiff, 

;here may be some merit to studying that. I'd like, you 

mow, more information on that. And I will take a look at 

Lt. 

REPRESENTATIVE HENNESSEY: Okay. Thank you. 

?hanks, Mr. Chairman. 

CHAIRPERSON GANNON: Thank you, Mr. Rieders, 

:or attending the hearing and presenting testimony and also 

!r. Lutz for attending the hearing and presenting testimony 
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oncerning the issue of joint and several liability. 

Our next witness is Allan Gordon, Esquire, 

hancellor of the Philadelphia Bar Association. Welcome, 

r. Gordon. You may proceed when you are ready. 

MR. GORDON: Thank you, Mr. Chairman. Good 

fternoon, members of the Judiciary Committee. Thank you 

or the opportunity to speak to you today. I'm going to be 

ery brief. Following Cliff Rieders is almost as bad as 

esterday following Gerry McHugh. I think that they want 

o torture me so I won't come back. 

I am the Chancellor of the Philadelphia Bar 

ssociation, which is made up of 13,000 members of the 

5,000, approximately, lawyers who practice in the City of 

hiladelphia. We are plaintiffs' lawyers; we are defense 

awyers. We run the gamut of every branch of the legal 

rofession in Philadelphia. 

And we are governed by a Board of Governors. 

he Board of Governors is representative of the membership. 

nd last Monday, May the 6th, we had a meeting to discuss 

pecifically Senate Bill 1376 but in general the abolition 

r proposed abolition of joint and several. And I can 

eport to you that the vote was unanimous. Everyone voted 

o oppose any change in the law of joint and several 

iability. 

You have my written materials. And because of 
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he late hour, I'm not going to sit here and read them Into 

he record. But I would like to take advantage, perhaps, 

f my age and point out, if I may, a couple of things that 

heard today that I think need clarification. 

I heard a number of people come here and talk 

bout the change in the law of Pennsylvania from 

ontributory negligence to comparative negligence as a way 

if balancing things, of making things more fair to the 

laintiff. That is an inaccurate statement. 

What happened -- because I was around then and 

racticing law. I've been practicing for 36 years -- what 

appened was the defendants wanted that law changed because 

uries are not stupid. And juries, when they were told 

hat if you find that the plaintiff is negligent to any 

egree, he may or she may not recover, juries were not 

inding plaintiffs contributorily negligent. 

And the defendants were saying and they were 

rguing. Wait a minute. We're losing the opportunity to 

educe the amount of verdicts by 20, 30, 40 percent that 

urors would find if they knew that that wouldn't 

ompletely bar the plaintiff. 

Also, we heard and I heard yesterday about how 

ospitals are hurt by verdicts as a result of joint and 

everal liability. My practice is almost entirely medical 

alpractice litigation. The cases that were discussed 
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oday had nothing to do with joint and several liability. 

In those cases, the hospitals were held 

esponsible because of vicarious liability. They were held 

©sponsible because the tort-feasors were either employees 

f the hospital or the hospital held these people out as 

heir employees. And so they were held then because of the 

heory and the concept of ostensible agency. It had 

othing to do with joint and several liability. 

The only time a hospital could be responsible 

nder a theory of joint and several liability would be for 

heir direct negligence under Thompson v. Mason. And there 

re very few of those cases. And those people who are in 

he field know that what I am telling you is correct. 

The reason that lawyers in the Philadelphia 

ar Association, transactional lawyers, criminal lawyers, 

11 fields, voted unanimously to oppose any change in joint 

nd several liability is for a very simple reason. As 

liff just said and as Mr. Lutz just said, the law works as 

t is. And to shift the burden to a plaintiff as opposed 

o a negligent tort-feasor is just unfair. 

You keep hearing about the 1 percent negligent 

efendant. There is no such thing as a 1 percent negligent 

efendant. There's no such thing as a 90 percent negligent 

efendant. A defendant is either negligent or a defendant 

s not negligent. A jury must determine that. 
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A jury then must determine whether or not that 

.egligent defendant played a substantial factor in causing 

.arm. Only after that is done are these percentages 

ssigned to negligent defendants. And it is only assigned 

o that they may intersect as amongst themselves, apportion 

nd divide their own responsibility. 

It was never intended to affect what the 

ilaintiff could do and where the plaintiff could or could 

ot collect his or her judgment from. So that as between a 

.egligent defendant and the plaintiff, it really makes no 

.ifference. That jury has determined that that defendant 

ubstantially caused the harm to the plaintiff. 

In response to your request, Mr. Chairman, I 

o talk about one case that I personally handled in here 

hat I think is representative of what happens as a result 

f joint and several liability. I represented a young man, 

certified public accountant, who went to a resort area 

ery close to where we are today for the 4th of July 

eekend. 

He went out to the pool with his 3 children. 

nd while he was sitting there, 3 men came in. They were 

lso guests in the hotel. They had been drinking at the 

otel bar. They were drunk. They came in and just started 

o act rather boisterous. They were harassing people. 

The lifeguard saw it. I took her deposition. 
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5he just decided that she wasn't going to blow the whistle, 

the wasn't going to do anything. And these 3 men grabbed 

:his young accountant and threw him into the pool. As a 

result of which, he became a quadriplegic. 

Now, you could argue that, one, the man who 

lecided to let's start throwing him in is more responsible; 

!, the men, all 3 together, were more responsible. Was the 

.ifeguard more responsible for not stopping it? Was the 

lotel, the hotel more responsible for serving them when 

:hey were drunk? 

That really should not be the plaintiff 

piadriplegic's problem. The quadriplegic should not have 

o chase after the man who threw him in or the one who 

Lecided it. That is the purpose of joint and several 

iability. All of those defendants were found to be 

lulpable and substantial factors. 

I'd like to leave you just with one question. 

: want you to assume that --we all know what happened on 

September 11th. I want you to assume that we had the 

lapability, if we represented a victim of the September 

lth tragedy, that we had the ability to sue the 19 

errorists individually and a jury decided that they were 

.11 responsible and they had to apportion the liability. 

And so they said, Fine. They're each 5 1/2 

ercent responsible. But only one of them had an estate 
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hat could satisfy an award. The proponents of the change 

n joint and several liability which say that the victims 

>f September 11th should only be able to collect the 5 1/2 

ercent, I don't believe that is the law that the people of 

he Commonwealth of Pennsylvania want. 

I don't think it's the law that this 

egislature wants, and it's certainly not the law that the 

embers of the Philadelphia Bar Association want. And I 

hank you very much for giving me the opportunity to talk 

o you today. 

CHAIRPERSON GANNON: Thank you very much --

MR. GORDON: Thank you, sir. 

CHAIRPERSON .GANNON: -- Mr. Gordon, for coming 

efore the committee and enlightening us with your very 

nteresting testimony. Based on what I'm hearing, I'm not 

11 that certain that the advocates of this -- maybe they 

ave -- have thought this through as to what the draconian 

onsequence would be for people who are injured by 

efendants. 

Our next witnesses are Deborah Amoroso; and 

ichard Golomb, Esquire, attorney for Ms. Amoroso; and 

ancy P. Oppedal, State Chair of Mothers Against Drunk 

riving, Pennsylvania. Welcome to this hearing. And you 

ay proceed when you are ready. Thank you. 

MR. GOLOMB: Good afternoon, Mr. Chairman and 
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tembers of the Judiciary Committee. I want to thank you 

lso for allowing us the opportunity to discuss joint and 

everal liability before you here today. These hearings 

ave been going on for approximately 2 days now, one day in 

he Senate, one day in the House. 

And I think it's high time that we lawyers, we 

xperts, and we lobbyists step aside for a moment and allow 

ou to hear from a victim, a real victim, and how joint and 

everal liability helped this family and how abolishing 

oint and several liability would affect this family. So 

t's my pleasure to introduce to you Deborah Amoroso. 

MS. AMOROSO: Thank you for letting me come 

ere. I'm here to tell you my story. I don't know 

nything about the law. That's why I hired him. Before I 

egin my story, I'd like to ask you all to picture in your 

Ind a loved one, your wife, your husband, son, a daughter, 

friend. 

And while I tell you my story, I would like 

ou to hold that person in your thoughts and your hearts. 

y story begins on May 15th, 1998. It was a Friday. A man 

amed John entered a local club around 3:30 in the 

fternoon, and he began drinking. 

He consumed over 12 drinks, was helped to the 

oor, left the club at 8:30 that evening. He entered his 

ar, left the parking area, and started driving home. Two 
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lies from that club, he rear-ended a car stopped to make a 

eft turn. The impact was so hard that the imprint of his 

leveland Indians logo plate was imbedded into that rubber 

umper. He also smashed out his lights, his headlights. 

He stopped. He got out. He assumed 

esponsibility for that crash, but he didn't want the 

olice called. That's because he had a previous DUI and he 

as driving without a license. The driver of the other car 

nsisted the police be called. 

That's when John made a pretense of having to 

ove his car to the side of the road. Instead, he ran from 

he scene of that crash. A mile and a half further down 

he road, traveling at speeds in excess of over 80 miles an 

our without headlights and 3 feet into the oncoming lane, 

ohn crashed into the car driven by my son Danny. 

Dan was hit on the driver's side right behind 

he front wheel. The impact was so violent, it tore the 

ront of the car away. It put the steering column into the 

assenger side of the car. The car rotated 180 degrees and 

ent 35 feet more down the road where it ended up in a 

itch. 

John's car veered to the right, came to rest 

gainst a telephone pole. A man passing by by the name of 

on witnessed the crash, and he stopped to help. He went 

o John's car. He was slumped over the wheel. He had a 
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ulse. He was unconscious, and he wreaked of alcohol. 

He then went to Dan's car. Dan also had a 

ulse. He told him to hang in there, that he'd get help. 

an nodded. He went up to the road, flagged down another 

asserby and called 911. And then he decided to return to 

an. When he got back there, Dan still had a pulse. 

He told him that help was on the way, to 

ight, that people loved him and cared about him. Dan 

odded. Dan grunted. He took a breath, and he died. The 

mpact fractured his pelvis, lacerated his liver, ruptured 

is spleen, fractured his ribs, lacerated his lungs, split 

is heart in 2. He bled internally. He drowned in his own 

lood. 

He was 20 years old. He was our only son, our 

nly child. We buried Dan on May 20th. I don't remember 

ery much about those first weeks. But I wake each morning 

o a knocking sound, the image of a policeman and the cries 

f Dan's father to, "No, no. Not my son. Not my Danny." 

nd I know I will wake always to those sounds. 

That first year after Dan was killed, I was 

illed with such anger and such a rage. We buried our son, 

ut now we had to deal with the criminal and the legal 

hings. And if you don't think that's a trial, you should 

ry and do it. 

We would have not gotten through that without 
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amily; friends; the support of the Lower Providence Police 

department; and our attorney, Richard Golomb. Our home was 

nee filled with music and the coming and goings of young 

eople, the dreams and aspirations and challenges of our 

on's life. It is now profoundly silent. 

My husband Frank no longer works. He's a 

arpenter. And Dan would help him during the, during the 

ummers and the holidays. The memories for Frank are too 

ainful and too frail. He says that each day that passes 

rings him one day closer to seeing his son again. 

Tomorrow, May 15th, Danny will be dead 4 

ears. And the void in our soul will still widen. We weep 

ilently now, not for all that's been lost, not just for 

urselves, but for what Dan has lost. There's no 

raduation for college from Dan. There's no first job. 

here's no marriage. There's no holding a child. 

The lives and times we knew are gone. And 

here's no one to carry on the memories. All this because 

hoices weren't made. John could have chosen to have one 

rink and leave. He didn't. He could have chosen to call 

is wife or a friend or a cab, but he didn't. He could 

ave chosen to stay at that first crash, but he didn't. 

So he is responsible. But not just John. The 

lub he drank in had choices, too. They could have chosen 

o flag John, but they didn't. And they could have chosen 
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o call his wife or a cab, and they didn't. And they are 

s equally responsible for the death of my son. 

I asked you in the beginning to hold a loved 

ne in your thoughts and hearts. Now I ask you to imagine 

hat tomorrow will start without them because tomorrow 

tarts without our Danny every single day. Thank you. 

MR. GOLOMB: Members of the committee, if I 

ay, I want to give you some additional facts. And we can 

alk about the impact of joint and several liability. The 

act is, is that when John Force walked out of that bar, he 

alked out of that bar with a blood alcohol content of .28, 

lmost 3 times the legal limit. 

During the time period that he was in that 

ar, he had 13 gin and tonics. We know that, because the 

hole thing was on videotape. We also know that an hour 

nd a half before this accident happened, at 7 o'clock that 

vening, there was a bartender who left her shift and was 

o concerned about this man that she sat him down on a 

ouch and then called back an hour later from home to find 

ut what had happened to this man. 

And what happened to this man was that the 

ostess that she spoke with grabbed him by the hand, walked 

im to the door, opened the door and let him drive away. 

e know that because that's on videotape. Now, there is no 

ore innocent victim than Dan Amoroso. 
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And there are no 2 more negligent parties than 

rohn Force, the driver of that car, and that bar that day. 

rhat difference does it make if a jury finds that person 20 

tercent or 60 percent liable? The fact of the matter is, 

rithout one, without both of those parties acting in 

loncert, Dan Amoroso would be alive today. 

It is no different than the bar in this case 

landing the gun and filling the chamber with not 1 but 12 

ullets, 12 gin and tonics, and giving that gun to John 

'orce to shoot Daniel Amoroso. That's what happened on 

hat day. And that's why the law of joint and several 

iability should never be changed in this Commonwealth. 

'hank you. 

MS. OPPEDAL: Good afternoon, Chairman Gannon 

nd members of the Judiciary Committee. I appreciate the 

pportunity to express MADD's concern regarding House Bill 

315. This legislation will particularly affect victims of 

.lcohol-related motor vehicle crashes who bring a cause of 

ction against the bar/tavern that overserved the drunk 

iriving offender. 

The Pennsylvania dram-shop law found in 

ennsylvania Statutes Annotated Section 47-497 provide 

:ivil liability for servers providing alcohol to visibly 

ntoxicated persons. There are no provisions in the 

tatutory language for social hosts or underage patrons. 
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"here are also no provisions limiting damages. So both 

ictual and punitive damages are available to the 

ilaintiffs. 

Pennsylvania does have a common law dram-shop 

•ule which gives liability to social hosts serving minors. 

'here is no provision in the common law, however, for 

lervice to able-bodied adults, as common law dictates its 

lervice was not the proximate cause of the injury. 

There are currently 43 states plus the 

listrict of Columbia that have a dram-shop law. Some are 

.imited in the amount of damages they allow. Some are 

.imited in the time allowed to bring suit, and others limit 

'ho can be sued using a proximate cause of injury defined 

n their statute. 

MADD's national position statement on 

Iram-shop is as follows: MADD strongly supports, by means 

if legislation or case law, the rights of victims of 

ilcohol-related traffic crashes to seek financial recovery 

:rom establishments and servers who have irresponsibly 

•rovided alcohol to those who are intoxicated or to minors, 

>r to serve past the point of intoxication individuals who 

hen cause fatal or injurious crashes. 

Studies that have been done to date on 

iram-shop liability laws' impact indicate that these laws 

an be an effective way of reducing alcohol-related injury 
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:rashes. Stricter liability laws may also encourage 

ilcohol establishments to implement responsible beverage 

service programs, to establish clear policies, and to train 

servers to prevent patrons from becoming intoxicated and 

prevent sales to minors. 

This goes directly to the safety of 

Pennsylvania's citizens. Under the Pennsylvania dram-shop 

statute, a violation is considered negligence per se. And 

.f the violation was the proximate cause of the plaintiff's . 

.njury, then the defendant is liable for the injury. 

House Bill 2315, although dealing with the 

:omparative responsibility law and not the dram-shop law, 

rill affect dram-shop liability that is based in 

legligence. By proportioning the responsibility among all 

lefendants based on share of blame, servers will not be 

Leld responsible to the extent they should. 

It will abrogate any deterrent effect that 

bram-shop laws have in promoting responsible serving and, 

lost importantly, will revictimize the victims in limiting 

recovery for their loss. In order to preserve dram-shop 

.iability in Pennsylvania, MADD recommends that the 

:ollowing language be added to House Bill 2315: 

"Nothing in this section shall be construed in 

iny way to abolish, modify, or affect a cause of action 

mder Section 47-497 of the state's dram-shop law. A cause 
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f action established under the dram-shop law shall not 

imit liability to comparative negligence principles." 

Not included in my written comments, I would 

ust like to say I sat through the Senate hearing yesterday 

,nd now all through the House hearing today. I'm glad that 

lebbie was able to come and speak because finally you're 

etting to hear from truly the victims in this civil and 

ort reform issue. 

I'm afraid that maybe what you've been hearing 

s a distortion of who the victims truly are. While I can 

e sympathetic to businesses that are sued in a frivolous 

awsuit, I think it's really important, when the 

egislators are voting on this issue, to keep in mind who 

ruly the victims are and what the changes in this law will 

o to victims. And thank you very much for your time. 

CHAIRPERSON GANNON: Representative Turzai, 

id you have a question? 

REPRESENTATIVE TURZAI: No. Yeah, just if I 

ight. I do apologize. And I missed your spoken testimony 

ut had reviewed some of the written testimony. But as the 

omparative negligence statute presently exists, how is 

ram-shop liability affected in your estimation? How does 

t impact dram-shop liability? 

MS. OPPEDAL: Well, first of all, I have to 

ay I'm not an attorney. 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



233 

MR. GOLOMB: If you don't mind, 

Representative, I'll be glad to answer that. 

REPRESENTATIVE TURZAI: That would be fine. 

did I apologize. 

MR. GOLOMB: And I'll do it by illustration. 

:'ll do it by illustration from what was used this morning 

>y Ms. Steinour when she discussed the case in which she 

•epresented a, a bar owner that was only found 10 percent 

esponsible. 

And you weren't here to hear the testimony of 

leborah Amoroso. And there is no written testimony that's 

teen provided. But she is the mother of a 20-year-old who 

ras struck and killed by a drunk driver who came out of a 

•ar with a blood alcohol content of almost 3 times the 

egal limit. 

And if we assume for the sake of this 

iiscussion that this case went to trial and that there was 

. $4 1/2 million verdict --

REPRESENTATIVE TURZAI: Did it go to trial? 

MR. GOLOMB: It did not. 

REPRESENTATIVE TURZAI: It settled? 

MR. GOLOMB: It settled. 

REPRESENTATIVE GOLOMB: Was there any argument 

n that particular fact matter that the behavior of the 

efendant and/or the defendant server rose to the level of 
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reckless or intentional act? 

MR. GOLOMB: Well, there was certainly a 

unitive damage claim that was brought against both the bar 

wner for serving this man 13 drinks over a period of about 

hours as well as the punitive damage claim against the 

river of the car. That's correct. 

REPRESENTATIVE TURZAI: So a punitive damage 

laim, obviously if you felt -- and I don't mean you 

articularly. I mean the plaintiff and the plaintiff's 

ounsel -- felt strongly enough that they could bring a 

unitive damage claim, they certainly, given the standard 

equirement to prove a punitive claim in Pennsylvania, 

elieved that it was an intentional and/or reckless action 

n the part of the server; is that correct? 

MR. GOLOMB: Correct. 

REPRESENTATIVE TURZAI: Now, under existing 

ennsylvania law with respect to the comparative negligence 

tatute, an intentional or reckless defendant does not have 

he benefit of raising the comparative negligence as a 

efense; isn't that correct? 

MR. GOLOMB: No, that's not correct. 

REPRESENTATIVE TURZAI: What about the case of 

ervegansky (Phonetic) at 515 A.2d 933, a PA Superior Court 

ase at 1986, and also the Summit Fasteners (Phonetic) 

ase, 599 A.2d 203, a superior court case, 1991? When 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



235 

rilful or wanton misconduct is involved, comparative 

tegligence should not be applied. 

That's specifically what the court says in 

Summit Fasteners. And what --my understanding is that 

:hey basically took precomparative negligence statute, the 

:asanovich (Phonetic) case, a 1943 supreme court case, and 

lound it to continue to have viability subsequent to the 

:omparative negligence statute. 

MR. GOLOMB: I thought we were here to talk 

ibout joint and several liability. 

REPRESENTATIVE TURZAI: Well, but it does talk 

ibout joint and several liability because you're making 

ixamples where the elimination of joint and several 

.iability does not apply, certainly under one of the drafts 

.hat you talked about today. 

MR. GOLOMB: But you had asked me a question 

if how, in the dram-shop action, how joint and several 

.iability, the abolishment of joint and several liability 

tay affect that. 

REPRESENTATIVE TURZAI: No. I asked under the 

iresent comparative negligence statute. That was the 

rues t ion. 

MR. GOLOMB: And I'd like to answer how it 

rould affect that under the joint and several liability, if 

may. Is that okay? 
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REPRESENTATIVE TURZAI: I mean, there's a 

ariety of versions of joint and several elimination. But 

o you concede that under the present comparative 

egligence statute, a defendant who is guilty -- let me use 

hat phrase in a broad sense --of reckless and/or 

ntentional behavior does not have the benefit of raising 

omparative negligence as a defense? 

MR. GOLOMB: You didn't have the benefit of 

earing the testimony. I'm not sure that anybody in their 

ight mind in the case that we're talking about here would 

ver raise the issue of comparative negligence in the case 

f Daniel Amoroso. 

And I would like to talk about how joint and 

everal liability, the abolishment of joint and several 

iability would affect this particular case. 

REPRESENTATIVE TURZAI: Well, comparative 

egligence doesn't only speak vis-a-vis a plaintiff. It 

lso speaks vis-a-vis other defendants as well. 

MR. GOLOMB: That's correct. 

REPRESENTATIVE TURZAI: It's not limited to 

ust what the plaintiff's conduct is. It's also speaking 

o what defendants do. So I'm sure in that particular 

ase, somebody would raise comparative negligence as a 

efense. Although --

MR. GOLOMB: In this particular case? 
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REPRESENTATIVE TURZAI: Yes. Although 

iscribing it to another defendant. 

MR. GOLOMB: No, I wouldn't think so. 

REPRESENTATIVE TURZAI: They wouldn't say that 

he driver and the server of --

MR. GOLOMB: Well, in this particular case, 

he facts were so egregious against both defendants. 

lertainly maybe at a time of trial, if this case ever did 

ro to trial, maybe they would be pointing fingers at each 

ither somehow. That's correct. 

But I'm not really sure I understand your 

oint in the context of joint and several liability. 

REPRESENTATIVE TURZAI: Well, let's just take 

he one draft, 2315, which is just essentially an extension 

f the existing comparative negligence statute. In that 

articular draft, would you tell me that the cases that I 

utlined, Kervegansky and Casanovich, would not still have 

lability? 

MR. GOLOMB: Well, frankly, Representative, 

'm not familiar with the 2 cases that you presented here 

oday. So I'm not sure what the facts of those cases are. 

nd without, without the benefit of seeing those facts, 

hose cases and being able to read the facts of those 

ases, I don't really feel comfortable answering the 

uestion. 
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REPRESENTATIVE TURZAI: Okay. No problem. 

MR. GOLOMB: If you don't mind, I would like 

o illustrate, however, how the abolishment of joint and 

everal liability, based on the example given by Ms. 

teinour this morning, would affect this particular case in 

erms of its compensation and leave you with a final 

hought that I know that you've heard during the course of 

oday and also yesterday in the Senate hearings. 

And that is in terms of how, how joint and 

everal liability, the abolishment of joint and several 

iability would affect the Commonwealth negatively. But if 

e take the example that was given here this morning -- and 

hat was from a defense attorney who represented a bar 

wner that was held 10 percent responsible by a jury and 

hen ultimately had to pay the entire verdict. 

If we assume for the sake of this discussion 

hat this case went to trial and there was a $4 1/2 million 

erdict and we assume further that, in this case, that the 

egligent driver had a $15,000 auto insurance policy, then 

e know under joint and several liability that in this 

ase, the bar, with adequate coverage, would pay $4,350,000 

or a total of $4 1/2 million. 

On the other hand, with the abolishment of 

oint and several liability, if there was a, the same 

15,000 policy and again a finding of the jury that the bar 
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as 10 percent responsible, there would be a recovery of 

450,000 for that bar or a total recovery of $465,000. 

ow --

REPRESENTATIVE TURZAI: I would just disagree 

ith you under the version that's presented in 2315. I 

an't speak for the other one. But under the version of 

315, I don't believe that's accurate. 

MR. GOLOMB: Well, under 1376, we're talking 

bout the abolishment of joint and several liability in its 

ntirety. So that we're talking about a --

REPRESENTATIVE TURZAI: Right. But there are 

bills that --

MR. GOLOMB: And that's what's been presented 

nd discussed in front of this committee here today. 

REPRESENTATIVE TURZAI: I disagree with that. 

MR. GOLOMB: And if we, if we also assumed for 

he sake of discussion that rather than Daniel Amoroso 

eing killed, that, like Mr. Gordon's client, Mr. Amoroso 

nded up paralyzed and in need of millions of dollars of 

edical care, with the $465,000 recovery, where do you 

hink that that medical coverage is going to be paid by? 

That's going to be paid by the Commonwealth of 

ennsylvania. And in that circumstance, because that 

edical care will be paid through the Department of Public 

elfare, there will not be a cap of $250,000 as they have 
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he luxury in other cases. 

And so I don't know how much that's been 

iscussed in front of the panel. I haven't been here all 

ay. I have been here a great deal of the day. But it 

ertainly, the abolishment of joint and several liability 

hat you did not hear from the Commonwealth, there is also 

very real possibility of it having a negative impact on 

he Commonwealth as well. 

CHAIRPERSON GANNON: I can tell you this. I 

eant to comment when Mr. Gordon finished his testimony, 

ince we got into comparative negligence a little bit. I, 

uite frankly, thought that comparative negligence was 

is-a-vis the plaintiff and the defendant and contribution 

ndemnity among the defendants. 

When I was with the insurance industry and 

omparative negligence came into being, we were jumping 

ith joy. We hated contributory negligence because 2 

hings happened: The jury would always overlook that 

actor that there would be no, no, there would be no 

ecovery where the plaintiff was found to be in any way 

ontributory negligent. And invariably, they gave a full 

erdict. 

We felt very strongly that we would start to 

et discounted verdicts with comparative negligence, and we 

ere very happy about that. And that is in fact what's 
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appened. So comparative negligence, I think when you 

tarted to talk about it, you refreshed my recollection 

hat we were looking for better discounts on verdicts and 

e were very, very happy when comparative negligence came 

nto effect. 

MR. GOLOMB: And what this bill would do, Mr. 

hairman, in terms of a full abolishment of joint and 

everal liability, you've already got, in the case of 

omparative negligence, you've already got the first 

eduction, a fair reduction in accordance with the 

ercentage of negligence placed on the plaintiff. 

In the situation where you've got an 

nderinsured defendant or an insolvent defendant, with the 

bolishment of joint and several liability, what you're 

oing is you're now, you're making a second, an unfair 

eduction to the plaintiff for something they have 

bsolutely no control over. 

CHAIRPERSON GANNON: I think that's a fair 

tatement from, in this context. And if you go back to the 

riginal common law before the development of joint and 

everal, if you had 3 defendants and they were all found 

esponsible, it was they were found responsible for the 

ntire harm, each one. 

So that the plaintiff could choose which one 

e wanted to recover his, his compensation from. It seems 
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o me that as it developed in terms of the equity among the 

efendants, not vis-a-vis the plaintiff but vis-a-vis 

hemselves, that they wanted to look for a method where 

hey, you know, one person who, or one individual or 

ompany or whatever it was was required to make payment 

ven though there were 2 other people involved or 2 other 

ndividuals, that the equity was that they should be able 

o recover something from those individuals although their 

eparate acts caused the entire harm, you know, the "but 

or" analogy and the substantial factor. 

It seems to me that the advocates of this, 

bolishing joint and several, if they really were honest 

bout it, just do away with joint and several. Let's go 

ack to the common law the way it was. If we want to go 

ack in time, let's go back in time. 

And you bring in 3. The case is tried. 

hey*re all found guilty. We're not going to try to 

llocate anybody. You know, plaintiff just collects from 

hoever he wants. This idea that trial lawyers go around 

ooking for deep pockets all the time and that, you know, 

t's always the bankrupt defendant, I can't remember a 

ase -- and I had 600 files on my desk. I'm talking about 

0 years 

go -- where we had a problem with a bankrupt defendant and 

e were trying to look for indemnity. 
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And I think the lady who spoke, the defense 

awyer --

MR. GOLOMB: Steinour. 

CHAIRPERSON GANNON: Steinour, yeah. We did. 

re sat down. And invariably, you probably see this in your 

iractice. The problem wasn't they're bankrupt. The 

iroblem was trying to get somebody to pay their limits on a 

ow limit policy so you could settle the case. 

Everybody else is sitting there with a 

300,000 limit, and you got the guy with the $50,000 policy 

nd you got a $2 million case and they won't pay 50,000 

hen you know that the thing is worth more than that. 

hat's what our problem was. 

And I'm -- I don't know if you see that or 

ou've seen that in your practice. That was always the 

roblem in trying to get cases settled. 

MR. GOLOMB: More so than ever. 

CHAIRPERSON GANNON: Where you got some 

nsurance claim adjuster who just won't pay the -- he'll 

ay 35, or he'll pay 40. But damn it, he's not going to 

ay 50 on a million-dollar case. And we end up in court, 

nd everybody gets socked. 

And then he writes, Well, I guess I'll just 

ay my limits. You know, that's the reality. And this 

abrication about the bankrupt, you know, or somebody being 
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riven into bankruptcy, who's being driven into bankruptcy? 

olluters? That's where they ought to be, in bankruptcy. 

People that have killed and maimed people 

ecause of asbestos, maybe that's where they belong, in 

ankruptcy. Look at Crown Cork, you know, their stock was 

t 89 cents the day we passed that legislation. It's 

elling for $12. 

Do you know the value of that company to those 

tockholders, what's happened because of what we've done? 

ave they offered any of that money back to the victims who 

re suffering from asbestosis that was caused by products 

hat were made by that company? I doubt it. 

What's probably happening is the executives 

re buying more condos and chalets around the country, you 

now, and ski resorts and down on the islands. That's what 

hey're doing with that money. They're not putting 

nything back in the pockets of victims. 

So this idea that, you know, somehow the 

laintiff is selecting his targets, what this is going to 

o is going to force, it's going to force plaintiffs to go 

fter everybody. It's going to reduce settlements. Just 

ased on what the defense lawyer said today, Why should I 

ettle? I'm only 10 percent. There's no longer any risk 

actor or calculation here. I'm not going to settle. 

And when you have a number of defendants 
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nvolved, the cases just don't settle because everybody 

ants somebody to kick into the pot to get the case 

esolved. And I never, in my recollection, never saw us 

it down and somebody who had a $50,000 policy and say now 

ou got to reach into your own pocket for more. Just give 

s the policy limits. You got a million-dollar liability 

ere. We can get rid of this with the policy limits. 

I don't remember in my recollection of ever 

eeing that. And how cold you can be when you look at 

omebody like your son, somebody with a spinal cord injury, 

omebody who's been burned horribly over their entire body, 

hey don't have any ears, they don't have any eyelids, they 

an't, their hands are like webs, and say, Oh, you're only 

oing to get 10 percent of your damages. That's a 

isgrace. 

I can't believe people would be that 

oldhearted and call themselves elected officials to 

epresent the people of this Commonwealth. I think it's a 

isgrace. Thank you for coming here to testify. The next 

itness is David Wilderman --

MR. GOLOMB: Thank you, Mr. Chairman. 

CHAIRPERSON GANNON: Thank you -- Director of 

egislation for the Pennsylvania AFL-CIO. Welcome, Mr. 

ilderman. Thank you for your patience. 

MR. WILDERMAN: Thank you, Chairman Gannon. 
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t's a pleasure for me to testify. And I'm glad to be the 

ast person. 

CHAIRPERSON GANNON: You may proceed when 

ou're ready. 

MR. WILDERMAN: I'm the cleanup guy here. 

CHAIRPERSON GANNON: We saved the best for 

ast. 

MR. WILDERMAN: I'm going to be brief. I'm 

ot going to read my testimony. I want to respond to 

everal of the things that were raised earlier. And I'm 

oing to focus specifically on the areas that workers are 

articularly concerned about. 

And we've seen here today, we've heard the 

road scope, the breadth that changing the joint and 

everal liability would have on all of our relationships. 

nd that's really what this is about. This is about 

ccountability. This is about our relationships to each 

ther and our responsibilities. We are defining that by 

he law. 

And the first thing I want to mention is that 

his issue about economic development which was raised and 

t's of great concern to the labor movement, it has been 

aised as kind of a phantom issue from my point of view. I 

ave studied the Harvard Business School site Selection 

riteria. 

JENNIFER P. McGRATH, RPR 
(570) 622-6850 



247 

I have asked the business community to come 

orward and show me anywhere where in any survey or in any 

lite selection process the issue of joint and several 

lability is on the table. And I have gotten -- it's not 

m any list. It's not, it's not part of -- you can make 

my issue you want, consideration that you want to. 

But as a practical matter, the issues that 

rere described by Sam Marshall as the more important issues 

n part of his testimony were very, are very critical; that 

s, the work force, our education system, our 

nfrastrupture, how close are you to your markets, what's 

he availability of our products? Those are the issues. 

I'm talking especially about product liability 

r manufacturing in terms of economic development. Those 

re the issues. The issues of the taxes as a practical 

atter, even workers' compensation are not in the top 10, 

11 right, in this selection process because basically 

etween the states, as has been described by other people 

ho have testified, you could find some part of joint and 

everal aspect different in one state than in another. 

But when you dig into the New York law, you 

ind out that there are all these loop holes. Our 

o-called competitor states of Maryland have a law similar 

o us on joint and several. Delaware has. And the state 

hat I find most interesting is that we're often compared 
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:o North Carolina, which I never have been able to figure 

>ut. But they have the same rule on joint and several 

iability as the state of Pennsylvania. 

So there really -- but our main concern is 

iot, is in the area of product liability and in other areas 

hat affect workers; and it has to do with the standard of 

are. We have studied and we first pushed --we wanted to 

tave safe workplaces. We want to work with safe 

lachinery. Employers share that same vision. 

Our first effort as a labor movement was going 

o adopt the Occupational Safety and Health Act. That has 

een a miserable failure. It is underfunded. It has been 

agged. The most recent changes was the killing of the 

rgonomic standard which would have reduced and saved 

usinesses thousands of dollars and saved individuals 

undreds of thousands of dollars and pain and suffering of 

he injuries that come from ergonomic problems that could 

e solved. 

This was an issue that was started 10 years 

go by Secretary of Labor Elizabeth Dole. It has been 

ndorsed. And yet it was rejected as the first order of 

usiness by the, by the most recent Congress and under 

resident Bush. 

We have also found the workers1 compensation 

ystem to be an abysmal failure in the state of 
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ennsylvania for compensating victims. It simply does not 

rovide the compensation that was originally anticipated. 

nd the law has become, through Act 57 and other changes in 

.ct 44, much more complicated to win a case. 

The amount of compensation that you received 

as originally intended to be two-thirds of your lost 

ages. It is nowhere near two-thirds of a person's lost 

ages. People do not get health care. They do not 

et -- when you get injured on the job, you lose your 

ealth care benefits after a period of time or immediately, 

epending if you have a union contract or not. 

You lose your pension. You lose, you lose 

our seniority. You lose about everything, health care 

rotection for your family if you have that negotiated. So 

11 that, you know. Those laws have failed us. And the 

nly law, the only law that is an umbrella to incent safety 

n the workplace with machinery and in construction sites 

ust with employers who are, multiple employers on a 

onstruction site because we're -- the exclusive remedy of 

orkers' compensation is so broad, that it includes 

ntentional harm. 

You cannot sue an employer who has caused 

ntentional harm under, because of the exclusive remedy of 

orkers' compensation. So workers' compensation has been a 

arch backwards to the sea and a failure to incent 
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mployers to make a workplace safe. 

The only law that we have, the only law that 

e have that incents the manufacturers of equipment that 

ur people use in the work site -- and two-thirds of these 

ases on products liability come from workplace injuries. 

So this is an area of particular concern to 

he working men and women of the Commonwealth of 

ennsylvania, is the product liability law. And if we did 

ot have joint and several in the product liability law, 

eople would not be able to recover for the serious damages 

nd injuries that occur in the work site. 

So that's the first area that is critically 

important to us. It's an umbrella. The threat of a 

awsuit is the single most important incentive to safe 

achines, safe products that our people use on the work, in 

he work site. 

The other areas that I wanted to just bring to 

our attention where we will be directly affected were you 

o change the law on joint and several liability have to do 

ith our health and welfare funds, our pension funds, our 

iduciary responsibilities, and the accountability, the 

eliability that we, that we get from accountants, lawyers, 

hose that we depend upon for financial advice on 

tivestments. 

Take the Andersen-Enron situation, which is 
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bviously before everybody's mind today. Our pension 

unds, our Taft-Hartley Funds, are regularly in court 

gainst parties that have intentionally or negligently 

iven them misinformation and investment decisions have 

een made. 

Clearly, there will be a lot of litigation 

gainst -- and if you take the law, eliminating joint and 

everal liability is eliminating not only the joint aspect 

ut it makes it severally liable. So in a situation of 

nron and Andersen, which I assume we would sue both 

arties, if they were only severally liable and each was 

ound 50 percent liable, we would only be able to collect 

0 percent of the judgment or our state funds, which are 

he pension funds that cover yourselves, that cover our 

tate workers and our school teachers who lost a total of 

B9 million. 

When we get around to bringing those suits 

gainst Andersen, if we eliminate joint and several 

iability, we would only be entitled to, assuming that 

here was a 50 percent responsibility of both parties, we 

suld only be entitled, we would only get 50 percent 

aimbursement. 

That is a severe damage to senior citizens, to 

aople who retire and to our, to our dependents on those, 

a those programs that we have collectively bargained. And 
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emember, in all that process, we've given up wages, we've 

iven up other things in order to get collectively 

argained pensions, health and welfare funds, and so on. 

We must be able, in all of these situations, 

o get down to the bottom line, that people perform their 

uties with due diligence, that there is accountability, 

hat negligence, you can't just be asleep at the switch and 

ive people advice and depend upon that advice and then 

ake a decision and they know that that decision is going 

o cost them possible, possibly their pension or their 

ealth and welfare protection. 

So those are just some of the areas we of 

ourse, our members and our consumers, that's an area that 

as been touched on. And the automobile --in fact, 

tie-third of the automobile accidents that occur occur as 

orkplace injuries. 

Deaths that occur -- I'm especially talking 

bout deaths -- that occur are workers who are driving as 

art of their job. So this is a monumental, monumental 

tiange. And the prospect -- the proposal to simply 

Liminate this concept is not in the realm of fairness. 

This is just a huge change, proposed change in 

tie law that would very adversely affect the working men 

id women of this state. And I thank you for the 

pportunity to give my brief comments. I'11 be glad to 
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nswer any questions. 

CHAIRPERSON GANNON: I don't believe we have 

ny questions, Mr. Wilderman. But I really want to thank 

ou for, first, coming to the hearing today and presenting 

our testimony and also for being so patient with the 

ongevity. But this is a very important issue. And I 

hink the testimony that was presented was extremely 

elpful to the committee as part of its deliberations. 

We have written testimony from the following: 

he Pennsylvania Orthopaedic Society; Vince Phillips, 

ontract Lobbyists with the Independent Insurance Agents of 

ennsylvania. And we will be submitting that written 

estimony as part of the record of this hearing. 

Thank you again for being here, ladies and 

entlemen. If there's no further business to be brought 

efore the committee, this meeting is, this hearing is 

djourned. 

(Whereupon, at 4:30 p.m., the hearing 
adjourned.) 
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