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WTTNESS I
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Lawyers, Pennsylvania Chapter
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Hon. Emanuel A. Bertin,
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Commission

Albert Momjian, Esquire, Advisory Committee on 84
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SUBCOMMITTEE CHAIRMAN BROWNE: I want to convene

the hearj.ng for the Subcommittee on Family Law of the

,Judiciary Committee to gather testimony It senate BiI l  95'

which makes various changes to the Domestic Relations Code.

Senate Bil l  95, as members are probably awarer' is 
.a 

product

of the Advisory Committee on Domestic Relations Law of the

,Joint State Government Commission. The advisory committee

was formed in  1993 pursuant  to  Senate Resolut ion 43.  The

Senate Resolution established the advisory committee and

di rected i t  to  under take a s tudy"of  Domest ic  Relat ions Law

with the duty of report ing to the General Assembly

recommendations which could be j-mplemented through

Iegis la t ion.  Major  prov is ions of  senate Bi l l  95,  which is

inc identa l ly  sponsored by Senator  Greenleaf ,  Chai rman of

the Senate ,Judiciary Committee, deals with 
.premarital

agreements, bifurcation, and equitable division of marital

proper ty .  I  wonr t  get  in to any more deta i ls  on the b i l l '

but  I rm sure we wi l l  as par t  o f  th is  hear ing.

,Iust two administrative notes. Written

testimony from nonwitnesses wil l  be made a part of the

record. And we had one scheduling change. Harry Byrne of

the PBA had a farni ly emergiency and won't be able to

test i fyr  so we'11 have a shor t  break i f  David PoI Iock

doesn' t  come ear ly  for  h is  test imony.

Wi thout  fur ther  ad ieu,  I rd  l ike to  ca l l  our
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f irst witness, who is Ned Hark, Esquire, American Academy

of Matrimonial Lawyers, Pennsylvania. Chapter. Thank Your

At torney Hark,  for  your  par t ic ipat ion today.

MR. HARK: Thank you for having me. Good

af ternoon.  My name is  Ned Hark.  I lm here th is  af ternoon

on behalf of the Pennsylvania chapter of the American

Academy of Matrimonial Lawyers, and. as a Past Chair of the

Phi ladelphia Bar  Associat ion Fami ly  Law Sect ion to  speak

wi th you regard ing Senate Bi l l  95.  My test imony th is

afternoon wil l  both support the passage of the provisions

of Senate Bil l  95 and urge to you consider reintroducing

language that  was in  pr ior  draf ts  of  the b i I I .

As you are aware,  Senate Bi l I  95 is  the resul t

of the hard work of the Advisory Committee on Domestic

Relations Law of the ,Joint State Government Commission.

The committee was comprised of many of my colleagues who

are leaders in the area of family law both as practi t ioners

and now some as members of the bench. senate Bil l  95

codif ies and clarif ies many areas of the Divorce Code which

pract i t ioners,  Mastersr 'and cour ts  have st ruggled wi th  over

the 'years.  Implementat ion of  laws such as are prov ided for

in  Senate Bi l l ,  95 encourages a more ef fect ive and ef f ic ient

court system for the cit iz.ens of Pennsylvania who become

involved in ttre process

The proposed leg is la t ion br ings changes to
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issues deal t  wi th in divorce, speci f ical ly premari ta l

agreements, bifurcation factors, and determining equitable

distribution, including increase in value and determi-nation

of pension and ret i rement benef j - ts,  and the codi f icat ion of

definit ions which have tended to cause some confusion i-n

the minds of both attorneys and judges that hear divorce

cases. The provis ions in the bi l l  concerning premari ta l

agreements are fashioned both from the existing case law in

Pennsylvania and provisions of the uniform premarital

agreement act .  The proposed sect ion 3L06 protects lhe

parties entering into the premarital, settlement agreements

by providing safeguards against undue influence,

unconscionabi l i ty  and a.  lack of  fu l l  and fair  d isclosure

whi le providing a high standard to.be met to set  aside or

void the agreement.  The proposed statutory provis ions

concerning premarital agreements recognizes the frequent

argument that .the ag'reement was entered into immediately

before or very close in time to the marriage, and therefore

raises the issue of .  duress.  By implement ing the 60-day

per iod, the'proposed statute seeks to.  e l iminate the

confusion and concerns that are raised by the execution of

a premarital agreement, sometimes literaLly on the eve or

day of  a wedding. The 60 days, and I I I I  add, I  donrt  have

this in the written testimony, but the 60 days as far as my

knowledge and my conversations with people that were
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involved in the original draft when the ,Joint State

Commission was basical ly the cut-off t ime from when the

wedding invitat ions go out prior to the wedding, because

tha t ' s  where ,  and  I  wonr t  ca l l  i t  du ress ,  bu t  t ha t r s  where

the per iods of ,  oh my God,  I tm being presented wi th  th is

agreement and everybody knows therers a wedding. Thatrs

the per iod of . t ime where the most  d i f f icu l t  dec is ionmaking

process is involved prior to the wedditg, so basical ly

that 's  where that  60 days comes f rom.

Another  area of  d ivorce l i t igat ion that  has been

evolving through the case law over the years is that of

:  Sect ion 3323 (C)  1 of  the Divorcebi furcat ion.  Prov is ions of  
.

Code gives statutory guidance to the court to fol low when

consider ing pet i t ions for  b i furcat ion.  .  New subsect ion (C)  1

provides for bifurcation aside from those situations where

the par t ies consent .  B i furcat ion would be granted only

when divorce grounds have been established, and the moving

party has demonstrated that compell ing circumstances exist

to 'enter  a  d ivorce decree and there have been more

suff icient economic protections provided to the nonmoving

party during the pendency of the remainder of the dj-vorce

proceedings.  Whi le  I  wi l l  a l lude to  the t ime per iod

considerat ions at  a  la t ter  po int  in  my test imony,  i t  is

clear that the proposed statute sets forth adequate and

necessary protections for the nonmoving party that are so
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often a concern to the l i t igant and to the court in

consj -der ing the issue of  b i furcat j -on.

The proposed leg is la t ion a lso makes severa l

changes with regard to the equitable distr ibution of

property and determination of property r ights and values in

d ivorce mat ters .  Proposed statute prgv ides procedures for

ca lcu lat ion of  increases and decreases in  va lue of

premar i ta l  proper ty .  The statute a lso prov ides that

potent iaL tax consequences must  be,considered wi th  respect

to the distr ibution of assets by mandating that the court

consider the economic circumstances of each party,

including the Federal, State, and local tax ramif ications

of  the asset  d is t r ibut ion.  Prov is ion requi r ing the cour t 's

considerat ion 'o f  the expense of  sa le,  t ransferr  o t

l iquidat ion associated with a part icul-ar asset is important

as it eliminates the problems of courts in different

count ies t reat ing di f ferent ly the costs of  the sale of  a

mari ta l  asset.  These provis ions,  wi th regard to asset

distr ibut ion and vaLue, as I  stated are of  part icular

concern because in the count ies that  I  pract ice' in in

southeastern Pennsylvania, many of the courts have

di f ferent pol ic ies and procedures wi th regard to the

treatment of  an asset and the valuat ion of  an asset.  Most

commonly we see the difference and the difference in

procedure and in theory in whether or not to deduct the
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expense of sale or potential sale from a marj-tal home when

the contemplation is that one party is going to receive the

home in  equi tab le d is t r ibut ion and not  se l l  i t .  I t  var ies

from county to county whether or not to apply the 7 L/2 or

g percent  o f  the.  cost  o f  sa le to  the va lue,  therefore

making the va lue 1ess.  Wi th the increase in  va lue of  rea l

estate in . todayrs market ,  i t  becom€s,r tore and more of  an

issue,  the 7 L/2 or  8  percent .  This  type of  leg is l -a t ion

would help clarify and codify the language of the statute

and. help enable sett lement or faci l i tate sett lement before

t r ia l  or  before a hear ing before a master .

S imi lar ly ,  the prov is ions wi th  regard to  the

treatment of increase and decrease in vaIue, where you have

stocks or mutual funds or things, Some have gone up some

have gone down, the proposed statute would give more

guidance to how to treat the increase and decrease in value

of  premar i ta l  proper ty ,  because the only  issue that  werre

deal ing wi th  when a p iece of  proper ty  or  proper ty  is

premar i ta l  is  what  is  the increase in  va lue f rom the date '

o f  marr iage to  the date of  separat ion. '  So the fact  that

there's somewhat of a formula and guidance for how to treat

both the increase and decrease in value would help in the

evaluat ion and set t lement  of  equi tab le d is t r ibut ion

mat ters .

Many t imes during the pendency of a divorce



9

1

2

3

4

5

6

7

I

9

10

1L

L2

13

14

L5

16

t7

LB

L9

20

2T

22

23

24

25

act ion and the associated egui table distr ibut ion matter,  i t

becomes necessary for  a part ia l  d istr ibut ion of  assets.

Provis ions set for th in proposed Sect ion 3502 (F) gives the

courts the authority to enter an order providing for

inter im distr ibut ion or assignment of  mari ta l  property;

thus easing the financial burden of economically dependent

spouses .

.  In addit ion to the aforementioned valuation and

dis t r ibut ion prov is ions,  the proposed's tatute at  350L (C)

,codi f ies 
a methodology for  evaluat ion of  def ined benef i t

re t i rement  p lans.  I t  sets  for th  prov is ions for  s i tuat ions

where it  is impractical to do an immediate offset of a

pension,  but  the nonemployee spousers share cannot  be

covered by another  mar i ta l  asset .  Considerat ion is  a lso

given to pensions which have not yet vested. In those

instances,  the s tatute prov ides for  a  deferra l  o f  the

dis t r ibut ion of  the pension

' 
The aforementioned changes and addit ions to

Ti t le  23 wi th  regard to  equi tab le d is t r ibut ion prov ide

guidance and would enable attorneys and l i t igants to better

evaluate the i r  cases and c lar i fy  issues so that  set t lements

can be more promptly effectuated. The matters where

set t lements cannot  be reached,  the proposed statute g lves

the courts statutory authority to rule on these issues in a

c lear ,  concise,  and consis tent  fashion.  And again,  I  t  1 l  go
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back br ie f ly  to  the codi f icat ion of  the methodology for

evaluating pension. Many t imes in cases where you have a

l imited amount of assets, not so much dollar wise but

l imi ted amount  of  assets that  are actual ly  a t  issue,  both

spouses may or may not have a retirement plan and you have

'the 
marital home and Some other real estate, the tug of war

enters into how to, the evaluation of the pension' how

werre going to  d is t r ibute the pension,  when we' re going to

d is t r ibute the pension.  What  the s tatute does is  requi res

that  o f fset  and enables the cour t  to  bet ter  get  to  the

offset of the pension and gives it  some guidance on how to

dis t r ibute a pension that rs  not  yet  vested,  because many

times where you have that l imited amount of assets, there

i s  go ing  to  be  de fe r ra l  o f  t he  pens ion .  I t r s  go ing  to  be  a

gual i f ied Domest ic  Relat ions order .  .Down the road,  therers

going to  be d is t r ibut ion,  and i t , rs  go ing to  take ef fect .

This, again, would help give more guidance to how to handle

that type of situation

whi le  I rve covered many d. i f ferent  areas of  the

amendments to  T i t le  23 inc luded in  Senate Bi l l  95,  there is

one area of  concern that  appeared in  pr ior  draf ts  of  Senate

BiI l  95 and the report of the Advisory cornmittee on

Domestic Relations Law of the ,Joint State Cornmission. I am

referr ing to  the prov is ions of  sect ion 3301 (D)  of  the

Divorce Code, the provisions with regard to irretr ievable
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breakdown of  marr iage.  Pr ior  draf ts  of  the b i l f  inc luded a

change f rom the two-year  wai t ing per iod to  establ ish

grounds for irretr ievable breakdown to a one-year wait ing

per iod.  The proposed leg is la t ion that  was or ig ina l ly

supported by the Pennsylvania Chapter of the American

Academy of Matrimonial Attorneys and many of my colleagues

who I practice with and. against reduce the separation

period under subsection D from two years to one years. I t

is the experience of many practi t ioners that the part ies

wil l  know after one year whether there is any prospect of

reconci l ia t ion.  A reduct ion in  the per iod of  t ime for  the

entry of a grounds order pursuant to 3301 (D) of the Divorce

Code e l iminates a potent ia l  extended per iod of  t ime of

l i t igat ion between the par t ies where the f inancia l

dependence,  host i l i ty ,  and animosi ty  and potent ia l

involvement of ancit lary issues, including custody, become

magni f ied.  Reduct ion of  the t ime per iod to  obta in a

divorce to one year should be included, in Senate BiII  95,

as i t  was in prior drafts. While f and the Pennsylvania

Chapter of the American Academy of Matrimonial Lawyers

encourages the incJ-usion of the reduced t ime periods for

divorce pursue want to the irretr ievable breakdown

prov is ions in  Senate Bi l l  95,  by no means am I  suggest ingf

to  th is  commit tee today that  the b i l l  not  be passed because

those prov is ions were not  inc luded.  As I  prev ious ly
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stated, there were many important practical changes and

addit ions to the divorce law and laws.concerning eguitable

distr ibution of property r ights that should be included in .

T i t1e 23. that  wi lL  enable us to  bet te ' r  e f fectuate just ice

and family courts of this Commonweal-th. And let me add

:
that  I  s ta ted at  the begr inn ing of  my test imony that  I rm

here on behaLf bf the Pennsylvania chapter of the academy,

American Academy of Matrimonial Lawyers, and as a Past

Chai r  o f  the Fami ly  Law Sect ion of  the Phi ladelphia Bar

Associat ion.  .  The Phi ladelphia Bar  Associat ion has not  yet

adopted an of f ic ia l  pos i t ion wi th  regard to  Senate Bi l t  95,

but I can tel l  you that many and most of i ts provisions

wil l  be supported by a large majority of the executive

commit tee and of  the Fami ly  Law Sect ion i tse l f ,  and

hopeful ly ult imately, upon reconmendation of that section,

the entire Philadelphia Bar Association. However, I  cannot

formally inform you of the posit ion of the Philadelphia Bar

Associat ion todaY

I thank you for allowing me to present my

:
test imony.

SUBCOMMITTEE CHAIRMAN BROWNE: Thank Your

Attorney Hark, for Your testimonY.

efore I open it up to guestions by the

committee memberS, I just want to introduce the members of '

the committee for the record who are with us today'



13

1

2

3

4

5

6

7

I

9

10

L1_

L2

13

L4

15

16

L7

18

19

20

2L

22

23

24

25

' Representative Mande.rino from Philadelphia and

Montgomery Count ies;  Representat ive Hennessey from Chester

County; Representative Harper from Montgomery County,

Representat ive Petrarca from Al legheny County.  Did r  get

i t  r ight?

REPRESENTATIVE PETRONE: Westmoreland.

SUBCOMMITTEE CHAIRMAN BROWNE: WCSIMOTCIANd

County,  sorry

Representative Walko from Allegheny County, and

Representative Reichley, Lehigh and Berks Counties

Do any Members have questions?' Representative

Mander ino.

for

REPRESENTAT IVE MANDERINO :

b e i n g  h e r e .

Thank you. Thank you

. Your testimony was very good and answered some

of my questions, and I did not have the benefit  of being

able to read the ,Joint State Government Commission report

prior to this, which I wil l  do afterwards, and maybe some

of my questions are addressed there, but since I have you

here, under the section that deals with premarital

agreements, and it  night be easiest i f  you have the biII  to

fo l l ow  me  by  l ook ing  a t ,  s ta r t i ng  on  l i ne  15 ,  sec t i on  2  ( i )

and  sec t i on  2 ( i i i ) ,  I  guess  I  don t t  unders tand  wha t  t he

di f ference j -s  between fa i r ,  reasonable d isc losure of  the

property or f inancial obl igations, and' did not have
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adequate knowledge of the property or f inancial

obligations, and can you explain to me what the difference

between those two are? And then, what does "d.id. not have

adequate knowledge" mean with regard to a person and a

clear and convincing evidence burden of proof?

MR. HARK: The fair and reasonable disclosure,

as far  as r  in terpret  Sect ion 3106 and my exper ience in .

dealing with premarital aglreements in case Iaw, would

indicate that there would be a duty upon the one party to

present  the fa i r  and reasonable d isc losure.  In  other

words,  out l ine what  the assets actual ly  are '  d isc lose the

exis tence of  the assets to  the other  par tyr  to  the

potential spouse, and the adequate knowledge is the other

spouse,  the nonpresent ing spouse actual ly  get t ing the

knowledge that that property exists and that these

potent ia l  f inancia l  ob l igat ions ex is t .  I  guess what  I rm

saying,  I  read i t  as being what  the obl igat ion is  to

disclose, and then the actual knowtedge that the

nonpresenting party gains as through the existence of those

asse ts .  I t r s  k ind  o f  a  hand- in -hand  t l pe  o f  s i t ua t i on .

REPRESENTATIVE I4ANDERINO: Can you give it to me

in a concrete,  l ike I rm s i t t ing here th ink ing somebody

presents, the person who wants the premarital agreement

presents the document that says I have holdings in xYZ

corporation and al l  of that is exempt from any marital
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property'and anything that might happen in the future.

is that a fair and reasonable disclosure? But then the

other  par ty  can come i .n .and say,  wel l ' ,  but  wai t  a  minute,  I

d idnt t  know that  meant  $30 mi I l ion,  and then how does that

Lack of  adequate - -  I  guess I  just  don ' t  understand how

they work together and I donrt understand if  you are the

person who was presented the agreement and signed it ' .  then

how does this language impact your challenging that

agreement under clear and convincinq -- I  donlt mean to

make this complicated. I guess adequate knowledge seems so

subjective, and clear and convincing evidence seems such a

high burden, and lrm trying to understand how they work

together in the real world

MR. HARK: The presentation of an enumeration of

the assets themselves,  the actual  d isc losure,  as I  sa id '  is

the obl igat ion of  the person present ing the agreement .  The

abil i ty to gain the knowledge to the nonpresenting party,

the party thatrs receiving the ag'reement, and works' I  See

it as an outgrowth of the d.isclosure. You tel l  them what

assets you have, how many shares of stock you have, what

pie'ces of real estate you own, where they are ownbd, what

parcels  they are,  and you have basica l ly  set  for th  the

values or potential values, and then the receiving spouse

gains the knowledge that they exist.

I  imaginer"and r  understand where youtre say ing,

And
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you know, i f  youtve made the disclosure, then they have the

knowledge.  I  th ink that rs  what  yourre say ing.  Where does '

I  th ink yourre ask ing where does the break point  come in?

Where do you stgp having disclosurer wh9re does discLosure

stop and knowieage begin? And I think the fair and ful l

d. iscl-osure means I ' t .  told you everything about what I

have,  and the knowledge that 's  there,  f rm not  do ing

anything to impede your investigative processes somewhere

along the l ine once I have made that discLosure. And the

clear and convincing evidence that that wasnrt -- I  think

you' re ask ing how do we prove that  i t  wasn ' t  done?

REPRESENTATIVE MANDERINO: WelI, I 'm just

wonder ing i f  ( i i i ) ,  "d id  not  have an adequate knowledge" is

k ind of  l ike a - -  I  canr t  f igure out ,  I  mean,  i t  seems l ike

( i ,  )  t he  ac t  o f  d . i sc losu re ,  i s  on  the ,p resen t i ng  pa r t y  o f

the agreement.

MR. HARK: Correct .

REPRESENTATIVE MANDERINO: And (i i i ) ,  the

adeguate knowledge, is on the understanding of the person

signing the agreement, the receiving end of the prenup.

So ,  and  i f  t ha t r s  co r rec t ,  t hen  i s  ( i i i )  k i nd  o f  t h i s

ca tch -a ] l  t ha t  l e t s  me .go  back  i n  and  say ,  I  r ea11y  d idn ' t

understand what I had been told, or is there some sort of

act ion of  nondisc losure,  not  fu I l

MR. IIARK: I think you're saying where does ttre

I
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du ty  to  d i sc losg  o r . t he  p roo f  t ha t  t he re  wasnr t  t he

disc losure Leave of f  and the knowledge actual ly  begin?

REPRESENTATfVE I'IANDERINO: . Right, and how do you

li t igate that under clear and convincing evidence? The

whole notion behind pre-nups and the whole notion of us

further describing it  is to make things more clear cut

instead of making them the potential sources of l i t iqation'

and  r rm  read ing  th i s  and  say ing ,  un less , l ' *  mak ing  i t  more

compl icated,  doesnr t  th is  "d id  not .have an adeguate

knowledge" just open the door to l i t igation about what my

understanding.was,  or  am I  reading i t  wrong?

MR: HARK: rt maY oPen the door.

MR. HOWETT: Representative Manderino, i f  I

could attempted to answer your question, my name is ,fack

Howet t ,  H -O-W-E-T -T ,  I rm  schedu led  to  tes t i f y  l a te r .  The

prov i s ions  tha t  a re 'he re ,  and  I fm  answer ing  th i s . so r t  o f  i n

l ieu of A1bert Momjian, who was actually going to be

address ing th is  par t icu lar  subject  and wi l l  in  h is

test imony 1ater.

REPRESENTATIVE MANDERINO : I  can hold mY

question until then

MR. HOWETT: WeI I ,  I  can t ry  and address i t .

Th is  is  bas ica l ly  a  codi f icat ion of  ex is t ing Pennsylvania

Iaw as far  as d isc losure is  concerned.  In  determin ing the

val id i ty  o f  a  prenupt ia l  agreement ' '  i f  the dependent



1B

L

2

3

,4

5

6

7

B

9

L0

11

T2

13

t4

15

16

L7

18

L9

20

2t

22

23

24

25

spouse, the spouse without the money, that spouse must, in

order to set aside the agreement, show that there was

ei ther  a Laik  of  vo luntary execut ion under  paragraph ( i ) ,

and that rs  a very welL-def ined cr i ter ia  under  Pennsylvania

law as far as what is voluntary or what is not voluntary

d isc losure.  Werre not  changing anyth ing in  that  regard.

A1d in part 2, the party, before executing the

agreement ,  d idnr t  have a l l  o f  these three th ings,  wasnr t .

prov ided.  a  fa i r  and reasonable d isc losure of  the proper ty .

fn  other  words,  she has to  prove that  she wasnr t  g iven fa i r

and reasonable d isc losure.  Genera l ly ,  that ts  proven by a

wr i t ing that rs  at tached to the agreement ,  so that  i t rs  very

di f f icu l t  to  say I  d idnr t  get  i t  when. they 've s igned the

agreement. They must also prove that they didnrt waive

disc losure,  so a person can say,  I  donr t  want  d isc losure,

I fm  w i l l i ng  to  wa ive  i t .

And f inal ly, they have to be able to show that

they d idnr t  have,  and th is  is  par t  ( i i i ) ,  and th is  may be

the par t  that  sor t  o f  ra ises the qurest ion that  they d idnr t

have adequate knowledge.of the property, in other words,

they d idnr t  have factual  knowledge.

that  has bui l t  up over  th is  par t icu lar  issue is  that  le t rs

say a couple has l ived together  for  a  year 'or  two or  knew

each other very well- hefore they got married and before the

prenuptial agreement was executed. Even though there



19

t_

2

3

wasn' t  wr i t ten d isc losure that  was at tached to the

agreemenfr ,  there is  a  provable d isc losure in  fact -  In

other words, the dependent spouse in fact knew that this

person owned a large business that  was very successfu l ,

knew that this person l ived the l i fe that only a wealthy

person couLd l ive, knew that this person worked for AT&T or

pricewaterhouse or owned their own business of ABC

corporat ion,  knew that  th is  person had a } i festy le  that

provided for lots of travel, entertainment, and things l ike

tha t .  so  pa rag raph  ( i i i ) ,  t h i s  Roman  ( i i i ) ,  i s  i n tended  to

p ick up d isc losure ' in  fact .  I f  the dependent  spouse can

show that  I  d idnr  t  have d isc losure in  fact ,  f  had no reason

real ly  to  know what  th is  person 's  assets or  l iab i l i t ies

were, we knew each other but we dated for a while and we

didn't share 
'any 

f inancial information, and that there

wasn' t  a  waiver  and that  there wasnl t  wr i t ten d iscLosure '

then she could set  ,as ide - -  I  use ' lshe,  "  but  i t  couLd be

ei ther  s ide - -  set  as ide the agreement .  I  dont t  know i f

that helps your--

REPRESENTATIVEMANDERINO:WeI I r I t h i nkwha t

helps more is that werre not changing the current standard

but  codi fy ing ex is t ing.  I t  k ind of  makes me,  i f

understood that  par t  o f  what  yourre say ing--

I , IR.  HOWETT: Yes,  Ma'am.

REPRBSENTATIVE MANDERINO: ..it MAKES MC MOTE
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comfor tab le that  werre not  in t roducing a new re lease

c lause .  I  can ' t  t h ink  o f  t he  r i gh t .word .

MR. HOWETTI Right. Paragraphs 1 and 2 and the

three subpar ts  of  paragraph 2 are codi f icat ions of  ex is t ing

Iaw.  They are a lso basica l ly  consis tent  wi th  the Ul i form

Premarital Agreement Act. Werve modif ied the uniform act

sornewhat in order to make it  comply with exist ing

Pennsylvania dec is ional  Iaw.

REPRESENTATIVE MANDERINO: TWO OthET ShOTt

quest ions,  i f  I  may.  I tm assuming the ca l iu la t ion on the

def ined benef i t  re t i rement  p lans is  someth ing that  a I I

in terested par t ies agree doesnr t  unduly  benef i t  or  harm any

one s ide.  o f  the equat ion.  so i f ,  for  example,  i f  you had a

nonworking spouse and a spouse who has worked 30 years for

a pension,  no one is  arguing that  one s ide or  - -  therets  no

argument about tfr"tt t"t  this equation that werre codifying

is  det r imenta l  or  benef ic ia l  to  any one s ide.

MR. HOWETT: That also came out of mY

Subconmittee on Eguitable Distr ibution and would be part of

my test imony.  This  is  not  qu i te  as cLear-cut  as the

prenupt ia l  agreement  as far  as codi f icat ion of  ex is t ing

Iaw.  In  fact ,  what  th is  leg is la t ion does and is  in tended

to do, and specif ical ly stated in the commentary in the

repor t ,  which you wi ] ] ,  when you do read i t ,  your l l  see,  is

in tended to reverse actual ly  two decis ions of  the
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Pennsylvania Supreme Cour t .  One is  ca lLed Berr ington vs.

Berringrton, the other is K?tzenburge,F v_s. Katzenburger.

Those decis ions were rendered in  1993r . .  r  th ink,  i t  might

have been a l i t t le  la ter  than that ,  I rm sorry ,  but  in  any

case, they changed what had been the Pennsylvania law up

unt i l  that  po int ,  and what  th is  leg is la t ion is  t ry ing to  do

i s  pu t  i t  back  to  tha t .

Back to what? Back to a coverture fraction that

takes the period of t ime that the wage earnerr the pension

earner, worked for the pension during the marriaqe- So

let 's  say that  the person worked 5 years before the

marriage, and then they were married for 10 years, and then

worked I  years af ter  the marr iage.  Okay.  So therers 10

years  ou t  o f  23  yea rs ,  L0 /23  i s  you r  f rac t i on ;  So  i f
I

you' re doing a d.eferred d is t r ibut ion,  in  other  words,  by

the t ime the person ret i res,  he has worked 8 years af ter

separat ing,  Lo/23 is  the mar i ta l  por t ion.  I f  yourre doing

50 /50 ,  she  ge ts  ha l f  o f  l r l / 23

I f  youfre going to  do an immediate of fset  in- the

pension,  j -n  other  words,  you ' re not  go ing to  defer  i t '

yourre going to  va lue that  pension now and you ' re going to

give some compensating asset, the house, which is very

" t1p icaI ,  one gets  the pension,  the other  gets  the houser '

then you value that pension based on, again, a coverture :

fraction, Ola the 
-fraction 

this t ime is that the numerator
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is the number of years in the pension up unti l  the t ime of

t r ia l  over  - -  r rm sorry ,  the number of  years of  marr iage

over the nr:mber of years in the pension up unti l  the t ime

of  t r ia l ,  because yourre not  go ing to .  go beyond the t ime of

t r i a l  t o  do  the  immed ia te  o f f se t .  So  i t ' s  s t i l l  a

coverture fraction.

What this changes is that the dependent spouse

is  now ent i t led to  receive the benef i t  o f  the growth of  the

pension up unt i l  the t ime of  d is t r ibut ion,  e i ther  of fset  a !

tr ial or deferred distr ibution when retirement actually

occurs,  except  for  the post -separat ion contr ibut ions of  the

pension earner  h imsel f  or  hersel f .  Under  Berr ington and

Katzenburgerr the Supreme Court said that you have to stop

it at the date of separation, and anything that happens

af ter  separat ion belongs to  the pension earner . "  This  has

sor t  o f  been analogized to  the spouse who p lants  the seed,

waters the corn, watches it  grow, and then Separates and

the corn is plucked right after separation and that spouse

doesnr t  ge t  t o  pa r t i c i pa te  i n  i t  a t  a l l .

I t  is  genera l ly  be l ieved by the pract ic ing bar ,

by the practicing bench' and by people who are very

knowledgeable in the f ield, that the coverture fraction

methodologty that was the law in Pennsylvania up unti l  the

Berrinqton case was decided is by far the more equitable

and fa i rer  way to  do th is .  And that  was codi f ied in  a case
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- -  f 'm sorry ,  not  codi f ied but  was e luc idated in  a case

cal ]ed HoI Iand vs.  Ho1land,  which was a Super ior  Cour t

case, which everybody thought was, this is i t ,  this is the

way to go, this is the proper way to do it ,  and then two or

three year later Berrington came along and I think was

interpreted because of  cer ta in  language in  the s tatute that

was never  in tended to be that  way.  So th is  c lar i f ies now

that i t  is to be done by a coverture fraction, and that the

only  benef i ts  that  are to  be excLuded are the benef i ts

actual ly  contr ibuted by the pension earner  af ter  :

separat ion.

REPRESENTATIVE MANDERfNO: Thank you.

SUBCOMMITTEE CHAIRMAN BROWNE: Thank you-

Representat ive HennesseY.

REPRESENTAT IVE HENNESSEY :

Chairman

Thank your Mr.

Mr.  Hark,  Mr.  Howet t ,  i f  you could just ,  your

exper ience,  Mr.  Hark,  is  that  you ' re par t  o f  the Amer ican

Academy of Matrimonial Lawyers, I  saw from your bio. In

todayr  s  soc iety ,  what  percentage of  cases which present

themselves to  you in i t ia l ly  get  reconciLed as opposed to

the por t ion of  the p ie,  so to  speak,  that  go and u l t imate ly

end in  d ivorce of - the i r  Par tners?

MR. Hark: I  would saV i1 my own practi-ce, in my

pract ica l  exper ience where the par t ies actual lyr  Your  r€
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talking about where the divorce complaint or the

proceedings have been insti tuted and then--

REPRESENTATIVE HENNESSEY: No, somebody walks'

in to your  of f ice and says,  I  want  a d ivorce,  I  canr t  s tand

my husband or  I  can ' t  s tand my wi fe ,  i f  you just  took a l l

of those cases and lumped them together, what percentage

would u l t imate ly  be reconci led as opposed to proceeding to

a divorce?

MR. HARK: That ts  a good guest ion.  Probably  I

would say a very small percentage. High sider maybe 5

percent .  Maybe iomewhere.  between 5 and L0 percent .  I t rs  a

hard, question because so many people come to us for

guidance when theytre contemplating a separation or have

just  separated and theyt re look ing for  d i f ferent  gu i -dance

as far as f inancial obl igations or the procedures or even

mat ters  involv ing a potent ia l  custody case that  you real ly

can ' t  put  your  f inger  on i t ,  and i t 's  a  hard percentage too

because sometimes those people never come back, so 
.you

don' t  know what 's  happened wi th  regard to  the cases.

Tha t , s  why  f  asked ,  I  t h ink  a  be t te r  ba romete r  o r .a  be t te r

measuring stick may be in cases in which we actually have

some proceeding,  whether  i t  be a d ivorce.compla int  f i led,

or  even i f  therefs  not  a  d ivorce compla int  f i led,  therers

been a separat ion and therers a suppor t  pet i t ion generated

and the people have actually entered into the process with
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regard to. the courts, and I think that 's where my 5 percent

comes out  o f .  Because those are the ones that  werre bet ter

able to know that the part ies actually reconciled after

being separated.

REPRESENTATIVE HENNESSEY: It just seems to me

that wefve witnessed in Pennsylvania a sea change in terms

of  the at t i tudes toward reconci l ing or  proceeding wi th

divorce as a result of the no fault changes that we made

back  i n  ' ?9  o r  ' 80 ,  and  tha t  wer re  now seek ing  to  mod i f y

i t .  And that  probably  is  re f lect ive of  soc iety  in  genera l .

I  remember the talk years ago that Ronald Reagan couldntt

get  e lected as Pres ident  in  the t60s because he had a

divorce in  h is  background.  By 19BO'  i t  d idn ' t  seem to make

any d i f ference.  so maybe that fs  good,  but  i t  just  seemed

to me that the two-year statutory wait ing period that we

have in exist ing law was probably put there 
.to 

try to give

I  th ink when I  f i rs t  came out  we cal Ied i t  a  cool ing of f  
.

period, to try to give reconcil iat ion a chance to work with

some sor t  o f  ind icat ion that  as a mat ter  o f  publ ic  po l icy ,

i t  was a bet ter  idea to  t ry  to  save a marr iage than to  see

i t  torn apar t .  And the quest ion I rm going to  ask you then

is ,  to  shor ten the two-year  per iod to  a one-year  per iod of

cool ing of f  bas ica l ly  a lmost  seems to me that  we might  as

wel l  forget  the 5 percent ,  we ' l l  probably  get  down Eo 2

pe rcen t ,  because  the re fs .no t  go ing 'ao  b "  any  t ime f rame
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thatfs a real burden for a person who wants to -- who j-s

the moving party and wants a divorce.

MR. IIARK: f think that the 5 percent occurs in

the f irst few months after separation, and that my

exper ience is  that  once werve reached the 9- ,  l -O-month,

L2 -mon th ,  and . the  1 -yea r  pe r iod  o f . t ime ,  peop le  genera l l y

know by that  po int  in  t ime,  especia l ly  i f  therers

l i t igat ion,  what  the i r  fee l ings are regard ing

reconci l ia t ion.  I  can safe ly  say that  I  canr t  recal l  in  my

pfactice where wefve gone down the road well past the year

and we' re l i t igat ing the case that  the par t ies have

reconci led.  My exper ience is  that  the reconci l ia t ion takes

place in the very few earLy weeks or months of the

separa t i on ,  and  aga in ,  I rm  no t ,  when  I  say  separa t i on ,  I rm

talking about the commencement of proceedings, because-- '

REPRESENTATIVE HENNESSEY: When it aII seems

real to the nonmoving sPouse.

MR. IIARK: That would be correct.

REPRESENTATIVE HENNESSEY: But the point that I

was t ry ing to  make,  and maybe I  d idn ' t  make i t  very wel l ,

is  that  i f  you ' re look ing at  a  d ivorce,  i f  you ' re the

ambushed spouse,  so to  speak,  whether ' the husband or  the

wi fer  i f  yourre_ the person who d idnt t  see i t  coming or  has

no desi re for 'a  d ivorce:  and then suddenly  the real i ty  h i ts

home when the divorce complaint is served, then I suppose
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you look at  the two-year  s tatute as say ing,  wel l ,  that 's

going to  be a help to  me and a burden to the other  s ide.who

wants this, and maybe he or she wil l  change their mind. If

we shor ten that ,  and perhaps that rs  why 5 percent  o f  the

cases that  do reconci le  reconci le  
1a 

least  in  par t  by the

idea that  the moving par ty  f inds that  th is  isnr t  go ingr  to .

be las  easy  as  I  t hough t ,  and  r  may  we l l ,  i t ' s  no t  go ing r  t o

be three months l ike the guy told me or l ike I hear about

at work, this could take a couple of years' maybe we ought

to reth ink th is .  I f  we,  as a mat ter  o f  publ ic  po l icy ,

shor ten the t ime per iod,  donr t  we essent ia l ly  say that ,

reconc i l i a t i on  i s  rea l l y  a  th ing  o f  t he  pas t ,  i t ' s  no t

going to  happen,  and le t ts  just  move i t  a long as quick ly  as

we possib ly  can?

MR. IIARK: Again, not necessari ly, because if

the reconci l ia t ion is  go ing to  take p lace,  my point  is  that

af ter  a  year  of  separat ion,  and especia l ty  when therers

l i t igation, i f  the one party who wants the divorce hasnrt

changed h is .or  her  in ind,  i t ts  very unl ike ly  that  over  the

course of  the next  ye?r  theyrre going to  change the i r  mind.

And I think i f  you balanced the interests, that in the 
'

ensuing year  of  l i t igat ion,  there are a lo t  o f  d i f ferent

things that come up and crop uP along the way' and as I

po inted out  in  my test imony,  the host i l i ty ,  i t  sp i l ls  over

. in to 
ch i ld .  custody issues,  there are i  ssues that  could
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ar ise wi th  regard to  the potent ia l  d iss ipat ion of  an asset ,

deva lua t i on .o f  an  asse t ,  espec ia l l y  i f  t he re ' s  a  bus iness

involved. The one-year period of t ime in the case where

the one spouse may not want i t  and the other one is not

making up their mind, that period of t ime, that year of

I i t igat ion could become very cost ly  to  both par t ies.  And

the point  is  that  i f  the one spouse who doesnt t  want  i t ,

the nonambushed spouse in your hlpothetical, does not want

the reconcil iat ion or has made up his or her own mind that

th is  is  what 's  go ing to  happen,  theyt re genera l ly  not  go ing

to change their mind in that year between the end of year 1

and year  2,  beginning of  Year  2.

REPRESENTATIVE HENNESSEY: I guess Irm just

trying to f igure out what the public policy implications

are of  shor ten ing that  t imeframe.  I  used to  pract ice some

matrimonial law as part of a general practice and it  always

seemed to me' that  i f  there was going to  be,  i f  you were

going to  s t r ike 'a  deal  for  proper ty ,  for  example,  i t  made

more sense to do it  -- the ambushed party had the best

leverage in the f irst year rather than the second because

psychological ly you hlt a point where the person who wants

out  o f  the marr iage says,  oh my God,  I rve got  to  wai t  for

two years to get this thing over with, and once you get to

the point  where,  hey,  I rve wai ted for  L4 months a l ready,

i t r s  on l y  L0  mon ths  more '  wha t ' s  t he  b ig  dea l ,  t he

'I
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leverage, there is a monumental changg I think in the

bargain ing power of  the par t ies,  and i t  would seem to me

that maybe as a matter of public Po]icy we ought to Leave

the ambushed Spouse with havj-ng some arrows in his or her

quiver in terms of negotiat ing for an ult imate sett lement.

But I understand your posit ion and I think

youtre speaking for the academy as well when you say you'

prefer that we shorten the t imeframe, even though that was

lef t  out  o f  th is  Par t icu lar  draf t .

MR. IIARK: The bi l l  that w.as -- the proposed

legislation that was supported by the academy included the

one-year  prov is ion that  was st r icken out  o f  th is  current

draf t

REPRESENTATIVE HENNESSEY: Okay. Thank you.

Thank  You ,  Mr .  Cha i rman . '

SUBCOMMTTTEE CHAIRMAN BROWNE: Thank you'

'Just two guick questions before we f inish up

here. , you had made some comments regarding the change in

the s tatute and. i ts  reLat ions to  tax impl icat ions and cost

o f  sa le  o f  asse ts .  I s  t he  l anguage  o f  t he  s ta tu te ,  i s  i t

d i f ferent  than what 's  current ly  establ ished a long those

issues? I t 's  my understanding that  in  order  for  tax

implications that are taken into account, i t  has to be

someth ing that ts  immediate and is  par t  o f  the tax ef fect

that  occurs as par t  o f  the d ivorce.
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MR. HOWETT: Mr. Chairman, i f  I  may address

s been a pet  peeve of  mine for  a  long t ime.that '  th is  har

In  L988 ,  when  we  ass i s ted . i n  d ra f t i ng  the  subs tan t i a l

amendments that were done at that t ime, which were the

f i rs t  major  amendments to  the 1980 code,  the 1988

amendments were adopted on February L2' 1988. Itm not

trying to impress you with my knowiedge of that but rather

to show the s ign i f icance of  why the decis ional  law today is

that the tax implications or the costs of sale have to be

immediate and certain in order to be taken into account.

The Hovis  case,  H-o-v- I -s ,  which is  c i ted in  the book,  in

the report of the task forie, was decided by the supreme

Court in Apri l  of L988. It  came down after the amendments

had been passed. The amendments say that you should take

into account the tax ramif ications and the costs of sale.

The only  th ing th is  leg is la t ion does,  i t  says

even i f  i t rs  not  immediate and cer ta in .  Now, the reason

for that is because when the Hovis case cane down from the

supreme court and. i t  said you have to look at the tax

impl icat ions and you can only  do i t  i f  i t ts  immediate and

cer ta i .n ,  they sa id because the leg is la ture hasnr t  addressed

that, and. this is up to the legislatu.re. They never once

ment ioned the 1988 amendments.  The case was presented and

argued to the Supreme Court well  j-n advance of February 1-2,

1988 .  I t  wasn ' t  handed  down  un t i l  Ap r i l  o f  1988 ,  and  wh i l -e

I
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I  canr t  prove. th is  because I  was not  in  chambers when i t

was decided, I am wilt ing to bet you an annual pay of yours

and mine that  that  case was decided under  the 1980 coder '

< n a n i f i r - a ] ] w  s a i d  i t r s  u o  t  E u r ebecause they speci f ica l ly  sa id i t 's  up to  the leg is la

to deal with this. So when they handed it  down, nobody on

the supreme court had any irnmediate knowledge--Irm not

fault ing them, this is the way things work, i t  takes a

whi le  to  c i rcu late the th ings-- reaLized that  the

legis la ture had addressed'  i t .

So now what  yourre say ing wi th  th is  new b i l l  is

that  we said i t  before,  and we real ly  mean i t .  Tax

impl icat ions and costs  of  sa le should be taken in to

account 

'

SI]BCOMMITTEE CHAIRMAN BROWNE: WithOUt' IhC

irnmediate effect

MR.HOWETT:Even i f t hey ' r eno t immed ia teand

certain. Because in the real wor]d, you know and we know

that  they are there.  Brokerage costs ,  rea l  estate costs ,

tax costs ,  whatever .  Theytre there,  and i f  you can present

evidence reasonably to show what they are or what they wiII

be when the asset  is  so ld,  even i f  the asset  isn ' t  go ing to

be sold tomorrow or is not under Contract Yet, then that

should be taken into account. Because otherwise you are

giv ing the other  spouse,  and werre not  say ing weal thy,

nonweal thy,  male,  female,  but  yourre 'g iv ing the other
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spouse cash assets or  rea l  assets to  compensate for  that

asse t  t ha t r s  go ing  to  be lon9  to ,  l e t t s  say  the  house  i s

going to  belong to  one s ide and yourre going to  g ive

compensating cash to the other side, but when this side

l iqu idates that  house,  theyt re going to  have to  pay 7

percent  rea l .estate and L percent  t ransfer  tax.  And that fs

a real  cost

Now, you say, what about those who donrt use a

rea l  es ta te  agen t?  There  a re  a lways  cases  where ,  you r re .

not going to be able to pass a statute that covers every

s ingte th ing.  You have to  look at  what  is  rea l  in  l i fe

today,  and that rs  what  th is  is  in ter ided to  do.  You said i t

in  1988,  !6  years dgor  that  was the in tent  o f  that  change

to the L98o code,  and because of  the t iming of  the Hovis

case, that intent was never implemented. So now this new

Ianguage is intended to implement what the legislature said

i n  1988 .

SUBCOMMITTEE CHAIRMAN BROWNE: Thank you'

.And theo the rques t i on lhave r l j us twan ted to

make sure I  understood the pol icy  behind the d is t r ibut ion

ru les in  regards to  pensions.  You have considerat ion of

post -separat ion of  contr ibut ions by the par t ic ipat ing

spouse,  but  you wouldnt t  have considerat ions of  sa lary

increases or  rnu l t ip l ier  ad justments.

MR: HOWETT: No, they would be consj-dered- The

I
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only thing that wouldnrt be considered und'er this

leg is la t ion is  actual  contr ibut ions by the employed spouse.

Letrs  say yourre in  a s i tuat ion where you contr ibute some

of your salary to the pension. Those contributions and the

earnings or fosses on those contributions would remain that

spouse rs  p rope r t y .

SUBCOMMITTEE CHAIRMAN BROWNE: So salary'

adjustments j-n perpetuity for the next 40 years, whatev€Ie

would be considered as Par t  o f  i t?

MR. HOWETT: They would be considered in a

def ined benef i t  p lan because that 's  how a def ined benef i t

p lan works.  You look at  the last  two or  last  three years '

average salary and then you take it  t imes a formula of the

number of months worked or the number of years worked' and

you f igure out what the monthly benefit  is going to be. so

as the income goes up, that is nothing more than a

funct ion,  in  many instances,  o f  t ime,  but  even i f  i t rs  a

function of value of increased part icipation in the

employerrs  act iv i t ies and therefore you ' re get t ing ra ises,

yourre doing bet ter r .  that rs  bui ld ing up.on a foundat ion,  a

good port ion of which was during the marriage. so the

marriage unit is compensated by use of that coverture

f ract ion 
, .  .

I f  the Person works 30 Years for

was only  marr ied 10 of  those 30 years,  then

the company and

that
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contr ibut ion may not  be as great  because i t fs  on ly  10 out

of  the 30 years,  and consequent ly  the marr iage only  shares

in 10/30 r  oE one- th i rd ,  o f  the pension.  But  i f  the

marr iage was 25 out  o f  30 years,  and two or  three years

were premarital and two or three years wer?

post-separat ion,  then i t f  s  absolute ly  fa i r  
' to  

say that

25/30 should be marital.  The earning spouse, the employed

spouse,  s t i l l  gets  the benef i t  o f  keeping a por t io  the 
.

pension as separate property' but you do it  by simply a

l inea1 f ract ion so that  each year  of  the 30 years is

considered under  th is  concept  to  be equal ,  even though i t 's

c lear  that  the post -separat ion years are not  rea l ly  egual .

SUBCOMMITTEE CHAIRMAN BROWNE: .,Just taking the

other side, I think some people would argue that the amount

that  you would receive wi th  that  f ract ion 'would be i f  there

is  a s ign i f icant  increase in  sa lary  post -separat ion which

would be a lot hiqher than you would ordinari ly receive

based on the amount that you actually received during the

rnarr iage ' .  In  other  words,  i f  therers a huge increase in

salary  post -separat ion,  that  f ract ion would,  by tak ing that

salary into account, would be a Lot higher than that person

would ord inar i ly  receive for  that  per iod of  t ime.

MR. HOWETT: The fraction would be the sane' but

the amount that the fraction is applied to would be higher

because of  the nature of  the formula that rs  used in  a
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def ined benef i t  pension p lan.  The formula,  because i t  uses

the last  couple of  yearsf  sa lary ,  is  go ing to  resul t  in  a

higher value for the plan, or a higher monthly payment, i f

you wi l l ,  when you get  to  the ret i rement  per iod- ,  The

coverture fraction that 's applied to that number is what

th is  leg is la t ion does,  and the longer  the 'marr iage in

compar ison ' to  the per iod of  t ime that  the person worked for

' the company that provided the pension, then the higher the

f ract ion that  be longs to  the marr iage

ST,BCOMMITTEE CHAIRMAN BROWNE: I UNdCTStANd hOW

the f ract ion works.  I t rs  just  you have huge c i rcumstances

that could happen after the marriage.

MR. HOWETT: Oh,  therets  no quest ion fact '

there are examples of  th is  in  dec is ional  law.  The

Berr ingr ton case,  the Katzenburger  case both involve cases '

where there were spikes in income post-separation, and the

argument that supports what wetre trying to do in this

leg is la t ion is  that  the spouses in  those cases,  and i t

could be male or  female,  in  those cases the dependent

spouses were both women, had worked in the vineyards, i f

you wil1r or were wateringr the corn and watching it  glrow,

so for  a l l  those years unt i l  the i r  ipouse got  to  the point

of  suf f ic ient  senior i ty  where he was 'go ing to  enjoy b ig
:

bumps in pay, and in fact did, why shouldnrt she share,

i.nstead of saying we I r.e going to go back to 3 years earl ier
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when you were making $60 '000 a year  instead of  now yourre

making $100,  OOO a year ,  that  could make a b ig d i f ference in

the  pens ion .

And when people are making their plans for a

marr iage,  for  a  l - i fe  together ,  and they 've been together ,

par t icu lar ly  in  a s i tuat ion where theyrve been together  for

some period of t ime; they know that these incomes are going

to go up and that when you get closer to retirement the

value of  the pension is  go ing to  go up s ign i f icant ly .

Shouldnrt the dependent spouse share in that benefit  to the

extent  o f  the cover ture f ract ion? Youtre not  get t ing aI I

o f  i t .  The independent  spouse is  s t iL l  get t ing that

port ion whj-ch represents the number o.f years worked. outside

of the marr iage.

SUBCOMMITTEE CHAIRMAN BROWNE: I UNdCTStANd thE

argumentr.I think, and there may be some who would agree

with the argument of the case law this is trying to

address,  and. that  is  the fact  that  post -separat ion should
'

not be included because that person was not part of that

household^ after separation, didnft contribute to those huge

inc reases  i n  sa la rY .

No, but they contributed to

them to happen. Now, I can tell

SUBCOMMITTEE CHAIRMAN BROWNE: Irm not arguing

MR. HO$IETT:

everything that al lowed

your and--
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t he  po in t .  I rm  say ing  tha t  t he re rs  a  poss ib i l i t y  o f

people--

MR. HOWETT: I donft know whether this means

anything to you, but from an academic standpoint, and I

think this is true around the country, that the manner by

which pensions are divided in almost al l  j 'urisdict ions are

the way that  is  proposed in  Senate Bi I l  95,  and that

academics and attorneys who represent both sides of. the

ais le  in  d iscuss ing f rom the s tandpoint  o f  what  is  fa i r ,

what  s t rou ld be the law,  wi l l  te l l  you that  th is  is  the way '

i t  should be done

SUBCOMMITTEE CHAIRMAN BROWNE: Okay, thank' you

very much. Thank you bottr for your help today.

MR. IIARK: Thank You.

SUBCOMMITTEE CHAIRMAN BROWNE: I IVC

PoI Iock  i s  w i th  us .  Yes ,  Mr .  Po l l ock -

David Pollock, Esquire, from the Allegheny Bar

Association. Thank you for speaking with me here today

MR. POLLOCK: What we have is our writ ten

testimony, which is dated Apri l  L, 2002, whj-ch is with

rega rd  to  a  ve ry -s im i l a r  b i l l  t ha t  has  had  changes .  so  I rd

l ike to  speak to  those issues today as modi f ied by Senate

Bir t  95.  :

My name is David Pollock, and I am Vice Chair of

the Allegheny county Bar Associatj-on Family Law section,

heard that

David
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and^ I rm here today on behal f  o f  the Fami ly  Law Sect ion of

the Allegheny Coun-ty Bar Assbciation. I am also Past Chair

of  the PBA Fami ly  Law Sect ion,  Present  Edi tor  o f  the

Pennsylvania Farni ly Lawyer, member of the fnternational and

American Academies of Matrimonial Law-

sena te  E } i11 . .95  tha t r s  be fo re  you  has  a  p rov i s ion

in i t  with regard to premarital agreements, and I heard the

pr ior  test imony and agree that  the 3106 (a)  11 2,  and then

subparag raphs  ( i )  I  ( i i ) ,  and  ( i i i ) ,  a re  a  cod i f i ca t i on  o f

exist ing law, and that clear and convincing standard is the

standard to  overcome aLl  contracts  in  th is  State,  whether

the contract is a prenuptial contract, a contract for

business, conmercial, that is the standard and why you

apply any other standard to contracts between two unmarried

people or  marr ied people.  As you weI I  know,  the

Pennsylvania law of prenuptial agreements emanates from
.

Simeone vs. Simeone and that Supreme Court case which

establ ished that  the s ing le ingredient  to  the '

enforceabi l i ty  o f  a  prenupt ia l  agreement  of  fu I l  and fa i r

d i sc losu re r 'wh ich  o f  cou rse  has  i t s  excep t i ons ,  t ha t  i s  i f

Somebody knew or had reason to. know or had voluntary waiver

of  that ,  that  s tandard is  a lso appl icable to  post -nupt ia l

agreements, to mari iage sett lement agreements. That is our

standard.

However ,  th is  b i l l  has a prov is ion in  i t  that
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voids agreements i f  they are entered into 60 days prior to

marriage. What the Senate Bil l  apparently is saying that

people who are adults, who enter into contracts 60 days

prior to marridg€r don't have the mental capacity to do a

rational act. Now, we probably ought to have a 60-day

requirement with regard to sports cars and other things,

because some of  us when we see a car 'wi th  lo ts  of

horsepower and l -o ts  of  g l i t ter  and lo ts  of  co lor r  w€ are

overcome with a compulsion to buy that car. Why are we

singling out the people who are prospective trusbands and

wives? Tlpical ly, the premarital agreements in my practice

are second marr iages,  they are la te marr iages,  or  they are

family money that needs to be protected. Pennsylvania has

been one of  those States that  has avoided the model  act

that  has come across the country  and sa id wer l l  le t  the

decis ionaL law cont inue to  be upheld.  As a mat ter  o f  fact ,

in  your  s tatute,  you have speci f ica l ly  s tated in  1980 that

contracts are a way to exclude property from marital

property, because we know that al l  property comes into

marriage is marital property, except as you have excluded

by statute.  And th is  is  just  one of  those many '  many

exclus ions.  To t reat  people who are in  love d i f ferent ly ,

because I  fa ] ]  in  Love wi th  cars,  okay,  to  t reat  people in

love d i f ferent ly  makes no rat ional  sense.

Number two is that cledrly I have cases, two
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exis t ing r ight  now, .  where the people 'd idnf t  get  the i r

prenup.done and they d idnr t  want  to  have a l l  that  worry ,

and now they ' re  coming in .  They ' re o lder ,  they ' re  second

marr iages,  they have fami l ies,  theyrre going to  fu l f i l l  the

contractual obligation they had to one another, the

handshake they had with one another, because when people

get married, they get married with lots of things in mind.

Yes, they have heart, they have lust, they have ]ove, but

they also have babies on their mind, they have houses on

their mind, they have cars on their mind, and some people

have prenuptials on their mind. To avoid i t  is to say that

these people are d i f ferent  than a l l .o ther  people.  And,  i f "

they just  wai t  unt i l  the day af ter  they get  marr ied and

sign the contract ,  then that rs  a contract  that 's  b ind ing.

Now, you wouldnr t  say that ,  wel l r  mY goodness,

theyf re now marr ied,  they now know bet ter  and there isn ' t

any.unfa i r  advantage.  Therets  t remendous unfa i r  advantage

throughout a marriage and throughout a courtship. Who are

we kidding? But I would suggest to you that the Bar

Associat ion,  Fami ly  Law sect ion,  is  adamant ly  opposed to

voiding a contract merely because it  
1as 

entered into

dur ing a b lack-out  per iod of  t ime.  I t  is  go ing to  be

fraught with danger anlrway because matrimonial lawyers from

the large urban areas are not the onty ones who write

prenuptial agreements. And people write prenuptial
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agreemgnts al l  the t ime, and when they write prenuptial

agreementsr'  they are unaware of 60 day black-out periods,

and I would suggest to you that general practi t ioners are

going to  be unaware of . i t .  Theyrre going to  pay a lo t  more

at tent ion to  a lo t  o f  o ther  leg is la t ion than th is .  But

this is a trap wait ing to happen to people, number one-

Number two is you know that people do actually

meet, faII in love, and get marry guickly; Whether i t  is

provident or not is none of our business. That means that

there a.re those people who falt in love and get married

within 60 days that arenrt going to have the right to have

a contract ,  un less they enter  in to i t  a f ter  they get

marr ied.  So that  is  the f i rs t  pos i t ion of  the Bar

Association with regard to your act, and we would

respect fu l ly  suggest  that  you a l low the decis ional  law that

has developed over the decades to continue to be in effect,

and whether i trs provident or not provident, to codify the

decisional law with regard to the standard, we have no

comment because that is the law as it  exists today. So we

would reconmend deletingt paragraph'B from your act.

I f  I  may cont inue,  your  next  prov is ion is

3323 (c)  ( i )  ,  b i furcat ion. .  There are those who wi t l  argue

that  b i furcat ion is  f raught  wi th  dangerr .  there are those

who wi l l  argue that  wi thout  b i furcat ion therets  unfa i r

advantage. You know that the statute was put into effect
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the t ime that the statute was originally writ ten and it  was

a three-year  separat ion per iod.  I t  was an unduly  long

separat i6n per iod that ,  as Mr.  Howet t  has pointed out ,  the

February 12,  1988,  amendments had substant ia l  rev is ions to

this statute. One of those revisions was the changing from

three years to  two Years.

Whether :  i t  maked sense td  have b i furcat ion

anymore because we only have two years is subject to

debate,  but  the real i ty  is  that  people do l r t igate cases

for long, long, long periods of t ime, and one thing that

seems to be of  s ign i f icance to  cer ta in  people is  am I

marr ied or  am I  not? Do I  want  to  get  remarr ied or  don ' t

I?  Am I  go ing to  le t  that  person get  d ivorced,  e t  cetera?

Bifurcation gives something, and that is divorce. And

therefore,  leav ing the PEF Code.

And what you have in paragraph (d.1) is a

prov is ion that  essent ia l ly  says i f  a  par ty  d ies dur ing the

course of  proceedings and there hasnr t  been a d ivorce

entered but there are grounds for divorce established, then

you can sti l l  fol low through with a divorce action. And

for those of us who have tr ied divorce cases against dead

people,  or  wetve been the dead par ty  against  l ive people,

i t ' s  an  abe r ra t i on .  I t r s  abou t  a  sma l l ,  I i t t l e ,  t i ny

pract ice,  and I  would suggest  that  the aberrat ional  cases
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cause constituents to caII their Senators and, cal l  their

Representatives, and they usually make more noise than any

constituent and therefore things somehow get to the

foref ront .

But  what  is  there is  essent ia l ly  say ing that

whether  youtre d ivorced or  not ,  in  that  t j -ny,  t iny '  t iny

percentage of 'cases,  the b i l l  as wr i t ten should g ive the

same d ivorce r ights ,  that  is  equi tab le d is t r ibut ion r ights ,

to the dead person or the part ies. And you know that the

surviving spouse gets a statutory share under the PEF Code,

and, lou know that the surviving lpouse could get more and

most l ikely wil l  get more under the Divorce Code. And so

it would seem to me that the reason for writ ing the

prov is ion the way i t  was wr i t ten was to  essent ia l ly  say

there wi l l  be no abatement .  Yes,  werre going to  have to

prove that there were grounds for divorce, and one would

assume that rs  i r re t r ievable breakdown,  and every case is

irretr ievable breakdown if  you f i led for divorce, darn i t ,

and the two years goes out the window because the person is

dead ,  so  i t , s  a  l i f e t ime .  Bu t  i t ' s  a  ra t i ona l  way  to  dea l

with cases that go on and on and on and on unti l  they

' f ina l ly  d ie .  And werve a l l  been there,  every lawyer  in

th is  room has been there where wetve sa id to  a judge,  but

the son of  a  gun is  go ing to  d ie  on us,  and werve had to

deal with that. Do we bifurcate or not? But whether or
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not we bifurcate, and bifurcation can be improvident

because of  the whole raf t  o f  th ings that  could occur  as a
:

resul t ,  whether .we b i furcate or  not ,  a  par ty  is  ent i t led to

get  the r ights  that  the teg is la ture has sa id theyf re

ent i t led to  get .  So you have made a rat ional  dec is ion in

writ ing your law by saying that, the Divorce Code trumps the

PEF Code in  th is  par t icu lar  regard.

Now, there could a1waYs be the funnY

aberrational case the day before the husband dies, the wife

f i les for  d ivorce because she knows shefs going to  get  more

under the Divorce Code than she would get under the PEF

code,  but  that ts  a fami ly  f ight  and that  is  aberrat ion.

with regard to whether or not the statute should

stay at  two years rather  than one yearr  ouf  cases take a

wh i l e  to  reso l ve .  Yes ,  95  to  90  pe rcen t ,  o f  t he  cases  do

get  set t led u l t i rnate ly .  on ly  a few'cases end up '  go ing on

for  5  to  10 years.  one year  seems to be awfu l  fast ,  but  a t

some point somebody said two years seems to be awful fast '

Moving a long to  the prov is ions of  page ?,  and I

be l i e . ve  th i s  i s  3501  (a .1 - ) ,  and  tha t r s  t he  i nc rease  i n

value.  Yourve taken in  wr i t ing the Iaw a rat ional 'v iew of

what happens, and now we know post-March 2000 what really

can happen. We all  thought our bank accounts and our stock

accounts and. everything would continue to 90 uPr and when

the Law was wr i t ten in  1980,  we were s t i l l  on a growth
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curve:  * "  never  had,  unt i l  r87 of  course,  and then but  i t

was too la te,  and the year  2OOO these dramat ic  reduct ions

in our  401-K p lansr  ouf  def ined contr ibut ion p lans '  and our

stock por t fo l ios,  and what  the increase in  va lue is  is

essent ia l ly  the only  por t ion of  nonmar i ta l  proper ty ,

premarital,  gif ted during marriage inherited property that

becomes a mar i ta l  asset ,  that  is  the increase in  va lue

Wha thappened i f i t i n c reased ,we .sepa ra ted in ,99 , i t

increased and we t r ied the case in  2004 and i t 's  down in

the soup somewhere? WeII, this statute that you've written

essen t i a l l y  says ,  l ook ,  wer11  take  a  ra t i ona l  l ook  a t  t h i s ,

and i f  i t  went  down,  then we' l l  do i t  a t  the lower va lue.

Otherwise, you can have somebody in Erie County making.a

different decision than in Montgomery county, which is

to ta l ly  i r ra t iohal ,  to ta l ly  unfa i r  when you have

essent ia l ly  a  mechanica l  v iew of  va luat ion.  This  is  a

mechanical statute, and the Supreme Court has reaff irmed

tha t  i t  i s .

Now, i f  i t  is a mechanical view, why are you

'  
t reat ing def ined benef i t  re t i rement 'p Ians d i f ferent  than

a l l  o the r  asse ts?  I t  doesn r t  make  sense .  why  d id  you  .

s ing le out  def ined benef i t  re t i rement  p lans? I  th ink i t

was done for  the same reason that  in  the past  i t rs  been

attempted to do with regard to al imony. You have a very

f lex ib le  s tatute.  You have an equi tab le d is t r ibut ion
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statute,  and once wetve determined equi tab le d is t r ibut ion,

however  i t fs  go ing to  shake out ,  then we make a

determination of 
'aLimony 

and again i t  can shake out. And

my hands canr t  be recorded,  but  what  I rm doing is  the

ba fanc ing  ac t ,  t he  j udgers  d i sc re t i on ,  t he  mas te r r s

d iscret ion as rev iewed by the judge.

N9* you have a statute of defined benefit

re t i rement  p lans,  yourve s ing led out  an asset ,  not  the

automobi les that  I  ta lked about ,  but  the c lass ic  pensions.

For  us,  the U.S.  Steel  and Carnegie pension,  the

West inghouse pension,  the c l -ass ic  t ime and sa lary  re la ted

pension. Then you take the pension and you create a

coverture fraction, and we aIl  have batt l-ed with the

coverture fraction long prior to Berrington and

Katzenburger. And I know Berrington very, very well

because At torney Patr ic ia  Mi l ler  in  Pi t tsburgh t r ied the

case, and by the t ime tha-t case came back from the Supreme

Court, she became a standing master for the Court of Common

Pleas of  A] Iegheny County Fami ly  Div is ion,  and I  sat  in  her '

seat and -I tr ied to f igure out how to get Berrington

concluded because Westinghouse had changed their pension

plan 10 t imes since then, the law had changed, Westinghouse

even ridded themselves of their plan administration

department and it  was in New ,Jerseyr !h"y never even heard

of  Berr ingtonr  and then we began to rea l ize someth ing:
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Your def ined benef i t  p lans are largely  contro l led by

Federal statute. Now, "you" is the wrong pronoun, because

i^re do have State plans, we have PSERST w€ have Civi l

Serv ice,  we have f i remen and pol ice,  we have State Pol ice.

Thatrs  contro l led by State s tatute.  Now, you haven' t

d i f ferent ia ted wi th  th is  par t icu lar  s tatute,  number one.
. '

. Number two is that you have in your writing come

up wi th  a s impl is t ic  formula.  Wel l r  You got  r id  of  that

simplist ic formula for al imonYr and you got r id of i t  for a

very rea l  reason,  and that  is  that  you wanted judges to

exerc ise d iscret ion to  make a determinat ion as to  whether

or  not  i t  made'any rat ional  sense to  have a l imony,  and i f

sor how much and for how long, taking into account the

factors that  youtve set  for th .  But  you imposed what" I  say

is back door al imony by doing some formula. And the

formula is patently unfair, the formula is a coverture

f ract ion that  is  So s impl is t ic ,  so veryr  very s impl is t ic ,

that  what , i t  does is  make i t  easy for  lawyers,  make i t  easy

for Masters and make it  easy for judges and make it  wrong

and make i t  unfa i r  for  a l l  o f  the post -separat ion

enhancements that occuro

Now,  i t r s  no t  s imp le  co rn ,  i t r s  p ieces  o f  t he '

corn,  because corn isnr t  just  a  uni t ,  i t ts  got  hundreds and

hundreds of the l i t t le kernels on it  and we cut them off

for our parents and make sure they can eat as much as they
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want ,  and that rs  what  a judge can do.  A judge can say I

can take a p iece of  the kernels ,  i t  isn ' t  whether  you get

the corn or  not ,  I  can take a p iece of  i t ,  I  can take

kernels  of  i t ,  and I  can a l locate i t  to  the mar i ta l  s ide

and the nonmarital side, and then I can decide how much of '

the mar i ta l  to  do.  ;hd i f  i t  turns out  that  the

nonmar i ta l ,  the post -separat ion s ide is  enormous' that  is

the guy f inal ly got r id of his wife, the woman f inal ly got

rid of the guy and the kid, they alL drove her crazy and

, now shefs working day and night, she has a pension, which

mind you is a dj-nosaur anyway, because theyr re not long for

this world, then she has a huge, huge increase because the

pension is  based upon a f ina l  average sa lary  and years in

serv ice.  Now, some of  these pensions,  bY the wayr  are

subsid ized.  Lots  of  the union pensions that  you ' re ta lk ing

about  are subsid ized,  and what  gets  subsid ized is  d i f ferent

components of  i t .  But  I  would bet  i f  I .went  around th is

room not  one of  us would know that  because werre not

experts

And so yourve essent ia l ly  sa id we donr t  want

exper tsr  We donf t  want  va luat ion,  we donr t  want  actuar ia l

analys isr  w€ don' t  want  anyth ingr  WQ.want  to  do a formula

because  i t r s  a l l  beyond  us ,  and  the  answer  i s  i t r s  no t

beyond exper ts .  We have exper ts  in  car  casesr  w€ have

experts in products casesr w€ have experts in that dirty
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t tM" word cases, we have experts al- l  overr so why not in

th is  one par t icu lar  area!  We have exper ts  for  rea l  estate,

why not  for  pensions? Because i t rs  inscrutable.  Once in  a

whi le  at torneys,  masters,  and judges.have to  do the hard

work

Now, what is part icularly troublesome to us is

the formula takes into account post-separation enhancements

except those made by monetary contributions of the

employeets spouse.  There a lmost  never  is  any.  Therers

never a contribution to a pension other than when you buy

because of  past  mi l i tary  serv ice or  you buy because there 's

a window at lowing you to  buy.  That 's  the only  th ing werre

ta lk ing about  in  that .  The draf ters  have mixed '  the idea of

defined contribution and defined benefit  when they wrote

tha t .

Nunber  two wi th  regard to  i t  is  i t ts  on ly  of  the '

spouse. so i f  the employer throws something in and says,

]ook,  I rm going to  enhance l ike crazy here,  I rm going to

give you a supplemental benefit ,  I 'm going to do whatever I

can to hold. on to you or I 'm going to do whatever I can to

get r id. of you, and it  happened aIl  long after separation,

i t  seems. to me that i t  I  s patently unfaj-r to give some of

that to the nonemployed spouse. And if  there is something

that  looks l ike i t ts  go ing to  be unfa i r  to  the nonemployed

spouse,  then we've got  the a l imony st i l l  out  there that
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hasn ! t beenmade in toa fo rmu1a 'wehave " theequ i t ab Ie

d.istr ibution that hasn't been made into a formula, and

people can balance those th ings out .

Then you go on to the immediate offset method.

Instead of  the deferred d is t r ibut ion method,  you have the

immed.iate offset method. Thatrs the method thatts fraught

wi th  danger  because wetre va lu ing based upon todayfs

interest rates something that somebody is not going to get

i n  f u tu ro .  supe r f i c i a l l y r  o t r  t he ' f acd  o f  i t ,  i t  l ooks  t i ke

using a coverture fraction makes some rational Senser but

i t rs  a lso again unfa i r ,  because what  yourve done is  the

denominator  is  the t ime up to  t r ia l .  But  what  i t  is  that 's

going to  be earned iu l ' t  go ing to  be paid unt i l  age 65,  so

werve got  5  years,  10 years,  15 years of  th ings on our

minds that werve somehow taken care of with a formula.

Formulas donrt work in divorce Iaw just the same

as they dont t  work, in  marr iage.  Every s inq le marr iage and

every single divorce is different, and you invested in the

judges t remendous d iscret ion in  1980 for  equi tab le

dis t r ibut ion,  and you st r ipped a l i t t Ie  b i t  o f  the

discret ion,  or  as I  say you maximized the d iscret ion when

you took away the rehabi l i ta t ive threshotd in  L988 for

al imony and you garie i t  al l  in the discretion. Why str ip

the judges and'masters of  d iscret ion at  th is  po int ,  and

then why take the post-separatj-on earnings and throw them
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in the pot when you dontt for anything else, and then why

say,  which is  inscrutable to  a l l  o f  us,  whY say just . the

employee spousers.contr ibut ions? What  happened to the

employee who worked for a salary and the employerr ds aII

of us do, throw in extra money to our employees for

purposes of keeping them happy so they can continue to

work, thatrs not to be included. So you have two very

glar ing unfa i rnesses in  th is  par t icu lar  prov is ion,  and i t 's

the posit ion of the Allegheny County Bar Association that

therers no reason to t reat  th is  par t icu lar  mar i ta l  asset

differently than alI other assets and we should leave it  to

the cour t ts  own d iscret ion

Whi le  I  rm on a ro l l ,  I  might  as wel l  cont inue

orr r  and.  that ' is  wi th  regard to  equi tab le d is t r ibut ion of

marital property, and that is Section 3502 and then the

addi t ion of  the tax and the market  cost  or  sa les cost

prov is ions.  Understand,  as Mr.  Howet t  has so weI I  s ta ted,
'

that when Hovis cane down, the Supreme Court just didnrt

know anythingr about this February L2, Lg88, amendment

because the decis j -on was probabty wr i t ten before and i t

came out in Apri l .  So that we have fought Hovis forever,

and therers no quest j -on that  the Federa l  tax IRS

commiss ioner  looks at  va luat ion d i f ferent ly  than

Pennsylvania looks at valuation, but I think that something

is  pret ty  obv ious,  and that  is  that  many of  the masters and

B

9

I

L0

11

I2

13

T4

L5

16

L7

18

I9

20

.2 t

22

23

24

25



52

1

2

3

4

5

6

7

I

9

10

11

L2

13

14

15

16

t7

18

19

20

2L

22

23

24

25

judges know how to deal this and deal with i t  with the

proper  d iscret ion,  and that  is  they match taxables against ,

taxables when theyt re d iwying th ings uPr and they.match

nontaxables against  nontaxables when they ' re  d iwying

th ings up,  and. they don ' t  mix  apples and oranges.

.What  you 've essent ia l ly  sa id is  the cour t  may

consider  each mar i ta l  asset  or  group of  assets

independently and apply a different percentage to each

marital asset. And the factors which are relevant to

are the fol lowing. You put the word "may" in, and the

"may" is  another  d iscret ion word.  This  is  not  "shal I ,  "

i t rs  not  that  the judge must  do that ,  but  ra ther  the judge

may take a l -ook and ut i l ize aLl  o f  these factors or  some of

the factors,  but  the judge has to  g:  over- the factors.  And

one bf the factors is the tax ramif j-cations, which need not

be immediate and cer ta in .  But  i t  doesnr t  say that

absolutely those tax consequences wil l  be taken into

ef fect ,  because c lear ly  Some of  the tax consequences are so

far  d is tant  and i t 's  so d i f f icu l t r  and Ho.v is  was a funny

case becaus'e in Hovis, he was the one that took the appeal,

and when he took the appeal, he was complaining he only. got

L5 percent Federal income tax reduction against a

par t icu lar  pension asset ,  and j -n  fact  he wanted 20 or  25,

and the supreme court said, hey, werre not doing anything

at al l .  So there was one l i t igant who should never have

that

word
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taken an appeal, and then we get stuck with this

aberrat i 'onal  case.  But  a l l  th is  is  say ing is  th is  is

something you may do, and you donrt have to just total ly

exclude it ,  you can sti l1 consider tha! somewhere down the

l ine there 's  go ing to  be taxes or  sa les costs  and expenses,

because clearly taxes and expenses or death are the things

of certainty in our l ives anyv^Jay and we know it I  s going to

happen,  but  i t rs  there

Your part ial.  distr ibution is a good statement,

because I practice in about a seven-county area, and al l

the. counties do d.i f ferently, and there are certain counties

that  say there are no par t ia l  d is t r ibut ions.  So you get

the rich spouse with al l  the doll-ars and the nonemployed

spouse or the unemployed spouse, the. one with al l  the kids

who have no control, has no money and canft get any money

and has no oppor tuni ty ,  un less has a crazy person for  an

at torney whots wi l l ing to  hang on unt i l  the end of  the

case,  which normal ly  doesnr t  happel .

Then I  wanted to  - - 'no,  I  th ink I  want  to  s top '

Do you have any questions? That was with one breath.

(Laughter-  )

SUBCOMMITTEE CHAIRMAN BROWNE: Thank.you very

much.

We have a question from Representative Harper.

REPRESENTATIVE HARPER: Thank you for your



54

1

2

3

4

5

o

6

7

I

9

10

11

L2

L3

L4

15

16

L7

LB

19

20

2t

22

23

24

25

testimony: I part icularly appreciated. the comments on the

def ined benef i t  p lan sect ion.  But  my quest ion re la tes to

prenuptial aqreements, because your testimony was sl ightly

d i f f e ren t  t han  Mr .  Howe t t t s .  He re ' s  my  ques t i on :  I f  we

enact  the b i I I  as wr i t ten,  would we be imposing an

aff irmative obligation to provid.e ful l  and fair disclosure

in prenuptial agreements?

MR. POLLOCK: The act, i f  you ignore the 60-day,

wetre ignor ing 60-day for  th is  d iscuss ion,  we have that

obl igat ion a l ready.  Youtre not  imposing i t ,  i t  a l ready is .

Yourre just  codi fy ing the case law as wr i t ten to  assure

that  th is  is  thg case Iaw.

" 
REPRESENTATIVE IIARPER: T,Et MC JUSI SIOP YOU

there for  one second,  because I  thought  that .Pennsylvania

law in this regard treated prenuptial agreements the same

as any other contract, and in any other contract, persons

of equal bargaining abil i ty or persons who are not under

the inf luence of the other could waive certa.in things.

They couLd SdY,  for  example,  each par ty  has made fu l l  and '

fa i r  d isc losure of  the assets by the sc l redules at tached

hereto as exhibits A and B, or has waived the right to do

so .

MR. POLLOCK: That ts  correct .

REPRESENTATIVE IIARPER: Okay. So are we now

imposing an af f i rmat ive.obl igat ion,  or  is i t  your v i -ew of
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Pennsylvania ' Iaw that  present ly  in  order  to  be va l id ,  every

sinqle prenup has to have fuIl  and fair dj-sclosure?

MR. POLLOCK: No,  that rs  not  what  your  s tatute

says:  What  your  s tatute and the ex is t ing law says is  that

to be valid you must have ful l  and fair disclosure or you

must 'vo luntary and express ly  waive in  wr i t ing any r ight  to

ful l  and fair disclosure, or that you had adequate

knowledge.  So we t ry  cases,  and there was no exhib i ts

at tached,  there was no exc lus ion as i t  says in  the case

law,  but  he d id her  taxes for  f ive years pr ior  to  marr idg€,

he knew everything about i t ,  so who was. he to say that he

didn ' t  know,  that  he d idn ' t  have a fu I I  and fa i r

d i sc losu re?

So i t 's  a  funny way to  wr i te  the s tatute,  but

what  the s tatute is  essent ia l ly  say ing is  that .  to  overcome'

th is  is  a  negat ive way to  wr i te ,  but  i t fs  c lear ,  and that

is  to  overcome an ex is t ing contract r  YoU have to  show c lear '

and convincing something or other, and that clear and

o show is  a l l  o fconvincing something or other you have t

those things, because if  you miss one of them and it  pops

Upr then of  course the agreement 's  okay.  I f  we put  in  that

we waive or  that  we got  to  see i t  and.  we donr t  a t tach i t 'or

we do at tach i t  or  that  we knew everyth ing.  So i t rs  a k ind

of  a  funny way to  wr i te  i t ,  but  i t  doesnf t  change the case

Law a t  a l l .
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Now, your real question is why are we doing to

prenuptial agreements this fair and reasonable disclosure

th ing?

REPRESENTATIVE HARPER: Right.

MR. POLLOCK: And the answer is that that was

the Supreme Cour t rs  essent ia l ly ,  I  mean,  you got  to  read

the case over 
'and 

over and over again, which we al l  do

because we have nothing else to do, and so essential ly what

Sirneone is saying is that this is how we view fraud in a

contractual  re l -a t ionship between prospect ive spouses.  This

is  l ike a subset  o f  f raud in  my mind.  whether  that rs  an:

proper  in terpretat ion of  S imeone,  i t  seems to be the

reading of Simeone, and that is that i f  you and I contract

wi th  regard to  th is  and I  dont t  te l l  you that  i t 's

nonpotable waterr You can gret your money back for this

bott le of water because I committed fraud. I mean, I knew

that i t  was nonpotable. And so wetve doire a. subset of that

f raud,  and that  is  we've essent ia l ly  sa idr .  look,  i f  you

knew you were s i t t ing on mater ia l  assets or  mater ia l

l - iab i l i t ies and they were nondisc losed,  then that rs  f raud.

REPRESENTATIVE IIARPER: Right, I agree with

that r  and I  th ink that  yourre r ight  based on the way i t 's

.writ ten, and I wanted to mak"e sure that you felt that we

werenr t  imposing an af f i rmat ive obl igat ion on people--

MR. POLLOCK: No,  I rm--

24

25
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REPRESENTATIVE HARPER: HOld ON fOr A SCCONd.

:  MR. POLLOCK: I  rm sorry .

REPRESENTATIVE }IARPER: BCCAUSC thE COUTT hAS

the abi l i ty  to  d iscern f raud in  a speci f ic  
.case.  

The

legislature paints everythinq we do with a broad brush.

Either everybody does everything we write down or nobod.y

does it .  So by taking it  out of the realm where the court

says,  is  th is  contract  l ike every other  contract  in

Pennsylvania, and. applies contractual law to i t .  And

putt ing i t  in a statute, I  mean, I think we have to know

wefre making a change in  the law or  not r . .but  i t rs  your  v iew

tha t  we r re  no t .

MR.  POLLOCK:  My  v iew  i s  wer re  no t -  I rm  no t

making a value judgment on why we would codify the exist ing

law. I mean, you have very real reason. to throw in as many

factors as poss ib le  in  equi tab le d is t r ibut ion and a l imony

and not make them control l ing and^ say that there could be

many,  many other  th ings,  but  essent ia l ly  because that fs  a

way

to

are

on

to have some consistency statewide. On the other hand,

absolute ly  say th is  is  how these par t icu lar  contracts

supposed to be doner Irm not making any value judgment

whether  that rs- - ' - , ' :

HARPER: Or whether i t  should beREPRESENTATIVE

here  o r  no t .

MR. POLLOCK: Right .
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REPRESENTATI\IE ITARPER: Okay. And to make it

c lear  that  both.of  us are speaking th is  way for  the record,

werre not talking about the 6O-day requirement, which would

be a brand.new requirement under Pennsylvania law.

MR. POLLOCK: Yes.  And the Bar  Associat ion

c lear ly  is  against  the 60-day requi rement ,  but  i t  made no

value judgment as to whether or not the legislature should

be recodi f ied in  case law as the enforceabi l i ty  o f

con t rac ts .

REPRESENTATIVE HARPER: Thank You.

Thank you, Mr. Chairman.

SUBCOMMITTEE CHAIRMAN BROWNE: Thank you.

Representat ive Mander ino.

REPRESENTATIVE MANDERINO: Thank you.

Let  me star t ,  I  guess,  wi th  the d iscuss ion that

just  le f t  o f f ,  because e i ther  I  d idnr t  understand a l l  o f

the"  d ia logue or  i t  reaI ly  d idnr t  answer the concern that  I

had. I heard and understood your testimony with regard to

the 60-day unenforceabi l i ty  c lause,  " for  lack of  a  bet ter

word.  What  I  d idn ' t  understand c lear ly  f rom your  test imony

or  the last  d ia logue was i f  that  60-day prov is ion isn ' t

there,  what  is  ex is t ing decis ional  law wi th  regard to

agreements signed if  the receiving party wants to claim

duress in the contract? What is the exist ing law? Because

i f  not ,  Roman numeral  ( i )  r  ( i i )  '  ( i i i )  donf t  address the
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issue of  duress at  a l l ,  and you sa id take 60 days out ,

leave rt to decisional law, but nobody said what decisional

Iaw does with regard to duress, and my understanding of the

reason that  60 days was being proposed was to  deal  wi th

what seemed to be some nebulous standard about whether or

not  I  was under  duress.

MR. POLLOCK: Okay,  i t  is  not  duress.  The

decis ional  law wi th  regard to  duress is  actual  phys ica l

constraint. Economic duress is not deemed to be duress to

void a prenuptial or post-nuptial agreement. So although

i t r s  s t ress  and  emot ion ,  i t s  no t  du ress .

REPRESENTATIVE MANDERINO: OKAY, SO if I  AM Of

the mindset that signing- a contract under emotional

d is t ress ought  not  to  be considered,  I  want  to  get  r id  of '

the 60 dayst i f  I  think i t  ought to be considered' I  want

to keep the 60 daysr  or  someth ing s imi lar -

MR. POLLOCK: It  sounds l ike that, except that I

think both sides have the emotional stress. I have a

25-year-o ld and a 21-year-o ld and we ta lk  about  marr iage

al l  the t ime and we ta lk  about  the rat ional i ty  o f  marr iag€r

and having been married now for 33 years, and pray that I

continue to be married, how I think of marriage today and

how I think of i t  during those 60 days prior to marriage

I rm su re  a re  two  d i f f e ren t  t h ings .  Wet re  a l l  unde r  s t ress ,

we aI I  have d i f ferent  tugs and pul ls ,  and the wel l -heeled
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spouse, the industrial magrnate who is marrying the night

cleaning lady for a second marriage and he wants to wipe

her out of equitable distr ibution, spousal support, APL and.

al imony, counsel fees, costs and expensesr sounds t ike Some

power th ing.  But  he wants to  marry  her ,  but  het l l  marry

her  on one coni t i t ion.  Vr Ie l I ,  I '11 bet  there 's  more than one

condi t ion.  She wants to  marry  h im at  a l l  costs ,  she 's

pregnant .  so she has th is  overr id ing need to marry  h im.

Tha t t s  j us t  no t  t rue .  Tha t r s  human  na tu re .  Peop le  do

things

REPRESENTATIVE MANDERINO: Okay, so current

decis ionaL law doesnf t  recognize a defense or  a  - -

_  
, ,defense, ,  isnr t  the r ight  word,  whatrs  the word I 'm 100king

for ,  a  reason to break the contract  to  be one of  emot ional

duress?

MR. POLLOCK: No.

REPRESENTATfVE MANDERINO: OkaY.

MR. POLLOCK: Io, but emotional instabil i ty '

Maybe you could go to that clear and convincing standard

that somebody was non compos mentis. We have annulmentst

you know, but very, very few.

FEPRESENTATIVE MANDERINO: ON thc iSSUC Of thc

formulary with regard to distr ibution of pension plans, and

again, I  understood. what i t  was you said, but then you said

several t imes to put this sirnplist ic formula is unfair, and
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I  yon never f inished by saying unfair to whom. fs there

always an unfa i r , to  the - -  is  i t  that  i t  ends up being

unfair to the earni-ng party whose pension the name is in?

Is  i t  unfa i r  to  the nonearn ing person who' i t  wasnr t  the i r

pension,  or  i f  i t 's  not  one s ide or  the other ,  expla in  who

i - t rs  unfa i - r  to? :

MR. POLLOCK: I  mean,  theoret ica l ly  i t  could be

unfa i r  both ways,  that  is  that  we've had sa lary  cutbacks

et  cetera,  e t  cetera,  e t  cetera,  or  werve had some real ly

aberrational- things go on with regard to pensions. LTV

Steel  is  the pr ime example.  But  we a l l  know what  I rn

real ly  say ing,  and that  is  the unfa i rness is  the :

post-separatj-on activity that could be because our cases do

go on longer than two years. They go on for 5 and 10

years,  not  because the lawyers want  i t  to 'happen,  be l ieve

rr r€r  but  ra ther  because some c l ients  canr t  get  there,  or

they a l low i t  just  to  happen because they just  don ' t  want

to get  to  egui tab le d is t r ibut ion.  
.

In  that  5-  or  l0-year  per iod of  t ime,  at l  k inds

of  s tuf f  happens,  not  the least  o f  which is  that  the

employed spouse has redoubled h is  or 'her  ef for ts  in  terms

of  the career  t rack.  And paid a l imony pendente l i te ,  o t

had lessened APL throughout that period of t ime and may be

paying al imony, but by hitt ing him again on equitable

dis t r ibut ion by say ing wetre going to  take a chunk of  your
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post-separat ion earned income is  patent ly  unfa i r  because

when one works, one works for a package, one works for a

salary ,  one works for  deferred compensat ion,  pension,

supplementa l  pension,  d isabi l i ty ,  l i fe  insurance the whole

shoo t i ngma tch .And the rea re thosewhowork fo rmodes t

incomes knowing theytre going to have good pensions and

stay on and on and on and on because the pension is what

theyrre earn ing.  I t rs  a  balance f rom an employer

v iewpoint ,  and I r l l  te l l  You,  U.S.  Steel  and Carnegie,  the

pension p lan is  a  d inosaur .  When those sk i l led workers are

elone, this whole concept is going to be gone.

AI l  I tm suggest ing is  don ' t  put  a  Band-Aid on i t

because you:re hur t ing very c lear ly  the spouse who has .

s ign i f icant  post -separat ion earn ings.  And we a l l  want  to

take care o.f the dependent spouse who raised aIl  the

children, and there are two ways to do it  under your

statute.  You donr t  have to  do i t  again.  One,  equi tab le

distr ibutionr do something fair for that person. Two,

al imony. And youtver fortunately, ,avoided this formula

thing that made no rational sense, and so you alIow al imony

to f i l l  in  that  qap.  And as that  person cont inues to  work,

yourre say ing we a l tow h is  or  her  income to be carved away

and given to the nonworking spouse or the dependent spouse

or lesser employed spouse throughout a part icular perj.od of

t ime.  And then th is  s tatute says,  You know what ,  we' l }  do
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some s imple formula,  we'11 take another  p iece of  the same

th ing .  I t  a in r t  f a i r

; REPRBSENTATIVE MANDERINO: How do you address

what f 'wou]d think would be the counterargument to that is,

wel l ,  the formula by i ts  very nature a lso takes that  in to

account  because i f  they le t  the post -separat j 'on

dis t r ibut ion drag on for  LO years and they were only

marr ied for  3  years,  there s t i l f  is  on ly ,  bu i l t  in  by way

of  the formula,  3 /L3 of  Pension.

.  MR. POLLOCK: Right .  I t  sounds good,  i t  sounds

easy ,  bu t  j - t r s  i nexac t ,  i t r s  i naccu ra te ,  and  r rm  no t  say ing

this from a I rve-got-to-have-it-r ight-down-to-the-penny

sor t  o f  th ing.  we dont t  know why th is  is  be ing appl ied to

the U.S.  Steel  and Carnegie pension or  the union pension.

They ' re  no t  t he  saner  o r  t he  S ta te -Po} i ce  pens ion .  Because

remember, vested or unvested, we sti l l  appty a coverture

fraction. Or the f j .remen or the municipal or the PSERS.

Yourre apply ing i t  a l l  across the board,  when in  fact ,

therers mul t ip le  components to  these people 's  pensions.

And to do it  without having appropriate actuarial and/or

exper t  input  does c lear ly  cause an unfa i r ,  and I  canr t  te l l

you i f  i t rs  unfa i r  one way or  the oLher ,  because th is  is  a

matter of running the numbersr but you run the numbers

based upon the individual facts and the individual

pens ions .
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So what has been proposed here is an

across- the-board formula that rs  supposed to apply  to

everybody when in  fact  a I I  i t  is  is  just  an easy way out  o f

a very d i f f icu l t  in te l lectual  area '  and I  rm not

intel lectually capable of gett ing on the stand and

test i fy ing as to  va luat ion or  whatrs  mar i ta l  and what 's

nonmarital,  but boy, I hire experts to do that

REPRESENTATIVE MANDERINO: Which brings 
.me'to 

my

las t  po in t .  Le t t s  b r i ng  th i s  down  to  the  rea l  wo r ld .  I rm

making up these numbers, but my gut reaction tel ls me that

at  least  in  theory they ' re  probably  not  o f f .  N inety

percent of the ,Joes and ,fosephines going through this are

average wage and salary earners for whom their one sole

house and the potent ia l  pension benef i ts  are the i r  on ly

assets, i f  they even end up into the plus column as

compared to the minus column by the time you do. the net

assets of  the fami ly ,  and only  10 percent  o f  the people are

in the other  category where you ' re ta lk ing about  b ig

dol lars .  Now, 
. I rm 

,Joe and , fosephine,  90 percent  o f  the

averagte,  where I  can bare ly  af ford to  get  d ivorced le t

alone the costs of divorce. Why should we- not make. a

genera l  ru le  that  couLd potent ia l ly . reduce substant ia l ly

the costs  of  the l i t igat ion of  the mar i ta l  d is t r ibut ion,

the property distr ibution?

MR. POLLOCK: Those 90 percent  o f  the cases do
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set"tIe, and they do sett le with coverture fractions because

they are the housel  cdr l  and pension case.  That ts  what  we

call  them. And before the Divorce Code you well recall

that  there was a t rade-of f .  You know, I  want  to  dr ive of f

into the sunset, have ny gir l fr iend, and you can have the

house.  Okay? Because we had no 90 percent  o f  the cases

or  95 percent  o f  the casesr  ot  even.  99 percent  o f  the

cases,  are the house,  car ,  and pension cases,  and they a l l

set t le  u l t imate ly .  Yes,  they bat t le  over  the k ids,  and

there 's  noth ing you can do about  that ,  that 's  just  human

nature.  Yes,  they bat t le  over  is  my earn ing capaci ty  or  my

earnings or should I go back to work or not go back to

work,  and.  there ls  noth ing you can do 'about  that .  And you

have excel lent  systems statewide. to  do th i .s  wi th  a

statewid.e coinputer to enforce it .  But what you're talking

about with a myriad of these things is that t iny' t iny

I i t t le  percentage.  So 90 percent  o f  i t  is  okay anln^tay '  or

I  th ink you ' re being conservat ive.  I  th ink 95 percent  o f

these .cases are hous€,  cdr l  and pension,  
.and 

they at l

set t le .  They a l l  set t le  because no one can af ford

emotionally or f inancial ly to go through this aggravation.

But  there are the few that  yourre ta lk ing about

hundreds and hundreds of thousands of dollars that you wiII

str ip from people with these formulary, as you call  them,

or formula, that I cal l  them. And without any rationale,
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without any input, you're just wiping out an entire either

actuar ia l  or  exper t  sc ience.  Therer .s  a whole industry  out

there of bean counters involved in this area. Heaven knows

that ts  the i r  worLd,  but  they ' re  the ones that  created these

animals.  And to say that  the f i remen's  pension is  the same

as U.S.  Steel  and Carnegie pension doesn' t  make any sense

to me.  And then the union pension that  is  subsid ized

substantial ly or heavily weighted or not heavily weighted

to the surv iv ing spouse,  i t  doesnt t  make sense to  then have

one formula across the board for  that ,  because you d idn ' t

do that for the car and you didnrt do that for the house.

You start going down the sl ippery sIope, as we

sdy,  o f  creat ing speci f ic  ways to  va lue speci f ic  proper ty ,

you might as wel-I do i t  al l  and you might as well give up

being a leg is la ture and go in to the jud ic iary .  That 's  why

you said I  wi l l  leave to  the jud ic iary  or  we wi l l  leave to

the judiciary valuation, we wil l  leave to the judiciary how

we spli t  up the valuations, and then what to do once we

spli t  them up with regard to al imony. why do it  for one

par t icu lar  asset? And I  defy  anyone in  th is  room to te l l

me that theyfre that experienced and knowledgeable and

educated to tel l  us how this f inancial ly works out the same

way for  a l l  the 'pensions.  And then why is  i t  that  you have

employee contributions only and not employer when I worked

for an employer, I  worked for a whole myriad of things and
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not  jus t  my sa la ry .  I  worked fo r  lo ts  o f ' th ings .

SUBCOMMITTEE CHAIRMAN BROWNE: Thank you.

Represen ta t i ve  Hennessey . '

REPRESENTATIVE HENNESSEY: Thank Your Mr.

Chairman

Thank you,  Mr.  Pol lock,  for  your  test imony.  A

guest ion f rom one of  the pr ior  Representat ives,  I  guess

Kathy,  re ferred to  page 2 on L ine t2 .  The quest ion that

have involves the word "voluntari ly. " I  thought that in

todayrs soc iety  vo luntar i ly  had a concept  wi th  nonduress,

a lmost  in t r ins ica l ly  woven in to the fabr ic  of  the term.

ran into a dinosaur of a judge a few years ago who said,

you didnrt have a gun to his head, then it  was voluntary,

per iod,  end of  d iscuss ion,  and threw us out-  When the

guestion was asked, i t  just seemed to me, you know, br.ought

up a whole lo t  o f  ra ther  unpleasant .memor ies,  and I rm

wonder ing i f  we shouldnr t  q imply  say the par ty  d idnr t

execute the agreement voluntari ly and it  was not the

probable resul t  o f  duress.  So that  Some,  I  mean,  there may

' be, with my due respect to the mernbers of the bench who are

here, but there may sti l l  be some dinosaurs out there who

actually think that duress voluntariness today does involve

the concept of not having a gun to your head. I donrt

think i t  would hurt, I  think i t  probably would make sure

that  we donf t ,  when we address that  issue,  not  leave

I

i f
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par t ies ' to  argue over  what  that  term means by s imply  say ing.

more modern concept than the one that wasit involves a more modern

applied against my cl ient at the t ime

MR. POLLOCK: Wellr the gun to my head is close

to my analogy of  phys ica l  const ra in t .  Thatrs  what  duress

is .  We had to spel I  i t  out  one t ime in  one of  our  cases to

t ry  to  expla in ,  Iook,  I  understand you shel led out  $40 '  000

or $50r 000 for al l  the wedding arrangements and you spent

$L0rOOO on a dress and youtve done th ig  and yourve done

that and you would have been terribly embarrassed with your

farni ly and his family and your fr iends, but thatts only

money.  That 's  not  somebody phys ica l ly  rest ra in ing You'  or

as  th i s  j udge  sa id ,  a  gun  to  tha t  Pe rson rs  head .  I t r s  on l y

money.  And so that fs  what  wetre ta lk ing about  rea l ly  is

only money at that Point.

I t ls  the down the l ine,  the ] .0  to  20 to  30 years

down the l ine where those aberrational cases of Dr. Simeone

occur where she got $25r 000 in al imony over a two-year

per iod of  
. t ime 

andlhe was a neurosurgeon or  genera l

surgeon.  Didnr t  seem to be fa i r ,  but  that  was our  law.  I f

this is our law, one would ask why are we singling out one

th ing or  another? I  th ink the codi f iers  d id  a superb job
, :

in isolating aII the components of Pennsylvania case law as

i t  s i t s ,  a t  l eas t  a t  3L06  (a )  .  To  say  vo lun ta r i l y  o r  no t  i s

unnecessa ry  because  tha t r s  ou r  l aw .  I t f s  a  j udge ' s
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discretion as to whether or not a gun to the head is the

only component of nonvoluntariness. I would suggest to

your  just  because these people would be embarrassed before

thei r  hundreds of  f r iends or  par ish ioners doesnt t  make i t

invoLuntary.  Because we a l l  have decis ions l ike th is  a l l

the t ime.  People break of f  engagements a l l  the t ime,

pregnant  or  not ,  people break of f  engagements.

or  not ,  but  i f  vo luntary is  there,  i t rs  go ing to  be

interpreted by judges. And one judge in Altegheny County

wiLl have one view and another judge wil l  have another

view, and the Superior Court may have a third view, and the

supreme cour t  wi l l  have a four th v iew.  You put  i t  in , ' the

courts wil l  interpret i t ,  and they wiII meld i t  and mold i t

over  t ime,  and hopefu l ly  that  judge L5 years ago isnr t

s i t t ing 'on the bench r ight  now,  but  on the other  hand,  i f

voluntary is the opposite of duress, then maybe he was

c lose  to  r i gh t  a t  t he . t ime .  I t  d idn r t  seem k ind  o f  n i ce  to

.rn€r he didn't give you any other alternative other than

voluntary,  and so the draf ters  seem to be say ing here are

aII the components

I  d idnf t  answer Your  quest ion.

REPRESENTATIVE HENNESSEY: I donrt know, you

might have. You might have answered it  three or four

t imes.  But  what  I tm t ry ing to  get  a t  is  should we enhance
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the word "vo luntary"? Should we def ine i t  e lsewhere, . in  the

bill by amending the bill' or should we add a component

that says voluntari ly and not the product of duressZ

MR. POLLOCK: But then you'd have to define

duress or  not  def ine duress

' 
REPRESENTATIVE HENNESSEY: WelI, the benefit  I

would see, i t  would take us into the modern era as opposed

to the o]d west where we say that voluntary was absence of

a gun to your head

MR. .POLLOCK:  I  t h ink  tha t  t hey r re  bo th  s ides  o f

the salne coin, and I donrt know if one would do harm, but I

wasnt t  one of  the draf ters  for  the Senate on the b i l l r  so I

canr t  say wi th  absolute cer ta in ty  i t  wouldn ' t  do harmt but

I canrt see how it would do any harm because in fact you

st i l l  leave to  a judge to make a determinat ion of  what 's

vo luntary and whatrs  duress,  and you have l imi ted s l ight ly ,

maybe, what i t  means to be involuntafYr maybe. Or maybe

i t ' s  two  s ides  o f ' t he  same co in

PGPRESENTATIVE.HENNESSEY: I dONIt KNOW WhAt thc

Senate draf ters  in tended,  but  I  th ink l rve a l ready got  my

amendment prepared to make sure we don't go back to the

wi ld  west

MR. POLLOCK: WeLI ,  yourre not  go ing to  do any

harm by doing i t ,  I  th ink.  That 's  my personal  op in ion.

,REPRESENTATIVE HENNESSEY: ThANKS.
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SUBCOMMITTEE CHAIRMAN BROWNE: Thank Your

At torney Pol lock,  for  your  test imony.  Apprec iate i t .

'  MR. POLLOCK: Thank you for the opportunity to

appear  before you.

SIJBCOMMITTEE CHAIRMAN BROWNE: Thank you.

Next we wil l  have a panel of the Advisory

Committee on Domestic Relations Law of the ,Joint State

Government Commission, the Honorable Emanuel Bert in, Court

of Common Pleas.'  ,Judge Bert in and Mr. Howett '  Attorney

Howet t  is  back wi th  us.  At torney Alber t  Momj ian,  is  that

correct, and Frederick Frank. .

Thank you very much for part icipating with us

today.  You may star t  when yourre ready.

'JUDGE BERTIN: Thank Your 
.good 

afternoon- My

name is ,Judge Emanuel Bertin, and I am a judge with the

Court  o f  Common Pleas of  Montgomery County.  I t ts  an honor

for me to be here today to make some opening remarks about

the work of the ,Joint State Government Commission Advisory

Commit tee on Domest ic  Relat ions Law,  a commit tee which I rm. '

pr iv i leged to chai r .

From a h is tor ic  perspect ive,  the advisory

commit tee was formed pursuant  to  L993 Senate Resolut ion 43,

P r in te r r s  No .  16?3 .  And  Sena te  Reso lu t i on  43  d i rec ted ' t he

commission to undertake a study of Domestic Relations Law,

but excluded the subjects of chi ld abuse and adoption.
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Senate Resolut ion 43 a lso created a task force

the Major i ty  and Minor i ty  Chai rs  of  the 'Senate

,Judiciary Committees, and the Senate and House

Youth Commit tees.

compr is3d of

and House

Aging and

At  the outset ,  I  w ish to  extend my apprec iat ion

to the task force for constitut ing such a wonderful

commit tee for  me to chai r .  The commit tee of  27

indiv iduals ,  11 women and 16 men,  was h igh ly  credent ia led,

diverse, and ded^icated. The members have had extensive

experience in family law, many of whom held leadership

posi t ions such as State and county Bar .  pres idents,  chai rs

of Family Law sections of the PBA' the American Academy of

Matrimonial Lawyers, the American Bar Association, and they

have written and lectured extensively in the area of family

law and have been active in dealing with prior revisions of

the code,  in i t ia l ly  the 1980 code and then the I  88

amendments. These individuals have represented both

husbands and wives regularly so that they have brought a

balanced approach to the issues at hand- A broad

perspect ive of  d isc ip l ines was present  on the commit tee

through the diversity of the various family lawyers' family

cour t  masters,  t r ia l  judges,  an appel la te cour t  judge,  a

law professorr  and a lega1 a id at torney

.The advisory commit tee decided to  begin i ts

rev iew of  Domest ic  Relat ions Law wi th  a reconsiderat ion of
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the Divorce Code, and it  formed three subcommittees,

consis tent  wi th  the s tatutory  s t ructure of  the Divorce

Code.  One,  the Dissolut ion of  the Marr iage Subcommit tee,

that rs  bas ica l ly  d ivorce,  and the chai r  o f  that  is  Fred

Frank,  who is  s i t t ing to  my ext reme r ight .  Secondr .

Property Rights Subcommittee Chair, ,Jack Howett, who is to

my left,  and Alimony Subcommittee Chair Ann Begler from

Pittsburgh, who is not present today with respect to the

al imony por t ion of  our  work

It then formed a l iaison committee co-chaired by

ight, and LeonardAl-bert Momjian, who is to my immedlate r

Duean, 
1ith, 

the ,Joint State Government. Commission Advisory

Commit tee on Decedents Estate Law.

And here is how our process worked. The

subcommittees and the l iaison committee met in Pittsburgh,
j

Harrisburg, an{ Philadelphia many t imes and brought to the

fult advisory committee reconmendations which would be

studied in advance by the fuII advisory committee and then

debated before the ful l  advisory committee at our meetings

in Hershey.  That 's  where the fu l l  adv isory commit tee met ,

in Hershey. Nine such ful l  advisory committees were held

in Hershey, which fol lowed the numerous prior subcommittee

meetings with the smalLer group. At the conclusion of the

subcommittee meetings and the nine fuII advisory committee

meet ings,  a  consensus was reached and ref lected in  the
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Apr i l  L999' repor t  o f  the advisory commit tee.  Senate Bi l l

95 incorporates the recommendations of the committee

contained in this Apri l  1999 report except for the

committeets reconmendation relating to al imony and the

committeers recommendation for a one-year separation period

as a ground for divorce.

Therefore, the proposed amendments as they

present ly  s tand in  Senate Bi I I  95 would be as fo l lows:

One,  to  c lar i fy  the def in i t ion of  separate and apar t ;

secondly ,  to  establ ish s tatutory  ru les ' regard ing the

enforceabi l i ty  o f  premar i ta l  agreements;  th i rd ly ,  prov ide.

that any premarital agreement executed within 60 days of

the marrj-age would be void; fourth, to amend the provisions

concerning bifurcation of divorce by rejecting automatic

b i furcat ion,  prov id ing for  b i furcat ion.wi th  consent  of  both

par t ies,  and permi t t ing b i furcat ion only  under  l imi ted

c i rcumstances in  the absence of  consent-

'  Nextr. to provide that under certain

circumstances the divorce action does not abate upon the

death of  a  par ty ,  and the par tyrs  economic r ights  and

obl igat ions are determined under  equi tabte d is t r ibut ion

pr inc ip les,  not  under  the e lect ive share prov is ions of  the

Probate Code

Further, to clarify how and when to measure and

determine the increase in value of nonmarital property.
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Next ,  to  insure that  on ly  the net  increases in : the va lue of

a par ty 's  nonmar i ta l  proper ty  is  considered par t  o f  the

mar j - ta l  estate.  Next t  which you 've been d iscuss ing,

reverse Berrj-ngton, adopt a coverture fraction methodology

along the 1j-nes of . the 
Hovis case, and include al l

:
post-separatj-on enhancements except for the post-separation

monetary contributions by the employee spouse in the value

of  d  def ined benef i t  p lan.  Next ,  c lar i fy  s tatutory  law to

speci f ica l ly  author ize cour ts  to  consider  each mar i ta l

asset independently in equitable distr ibul ion, and in '

appropriate cases to apply a different percentage to each

mar i t a l  asse t .

Next ,  to  c lar i fy  the tax rami f icat ions need not

be immediate and 'cer ta in  to  be considered in  making 'an

equitable distr ibution award. Next, to provide that the

expense of  sa le,  t ransferr  oE l igu idat ion associated wi th  a

part icular asset may be considered in makingl an equitable

dis t r ibut ion award.  And last ly ,  to  author ize in ter im

eguitable distr ibution awards, and a minor matter, to raise

the amount from $500 to a thousand as the threshold for

when'a par ty  may pet i t ion the cour t  for  the creat ion of  a

construct ive t rust  for  undisc losed assets

As I  s ta ted ear l ier ,  we created a subcommit tee

on al imony and did include a revised chapter on al imony in -

ou r  Ap r i l  1999 . repo r t .  Genera l l y  speak ing ,  t he
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recommendat ion proposed a rev is ion of  the ru les. regard ing

alimony to provide more certainty and predictabil i ty

through presumptive gruidelines for the amount and for the
: .

duration of al imony. While the al imony recommendation is

not  par t  o f  Senate Bi l I  95,  we stand.  ready as an advisory

conni t tee to  ass is t  the leg is la ture on add.ress ing the '

issues related to al imonY.

November of  1999'  the advisory commit tee' f n

issued i ts  a  second repor t .  Th is  repor t  made

reconmendations regarding Pennsylvania custody law. Maria

cognett i  chaired that custody subconmittee. These

recolnmendat ions are incorporated in to Senate Bi I l  275,

P r in te r r s  No .  465 .  We who lehear ted l y  f ee l  t ha t  t hese

recommendations are in the best interests of the children

of Pennsylvania

As to the presently proposed Divorce Code

legis la t ion,  our  conmit tee fe l t  we had an oppor tuni ty ' to

write a report on divorce law that would fair ly and

sensit ively meet the needs of the households of thousands

of cit izens throughout the commonwealth of Pennsylvania for

years to  come.  We real ize that  we were entrusted wi th  a
, ,

heavy respoirsibi l i ty, and we welcome.the opportunity to

serve.  we wanted th is  leg is la t ion not  to  g ive mere 1 ip

serv ice to ,  guote,  achieve an economic just ice,  but  to

embody it .
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I r ve  been  p leased  to  se rve  as .  cha i r  o f  t he

advisory committee, and at this t ime it  brings me great

pleasure to introduce three dist inguished members of our

advisory committeer. .Jack. Howett from Dauphin County, At

Momjian from Phi. ladelphia County, and Fred Frank from

Allegheny County, and they wil l  present testimony regarding

the speci f ic  prov is ions of  Senate Bi l I  95 and wi l l  answer.

questions that you rnight have

I want to thank you very much for this .

opportunity. I  am unaccustomed to reading my canned

testimony, so i f  my cadence was in any way boringr I

apologize;  But  wi th  that ,  and perhaps wi th  a more f lu id

presentat ion,  or  is  yours canned as wel l?

MR. HOI{ETT: NO

.JUDGE BERTIN: Can we start with ,Jack Howett,

because he had the bulk of this matter with respect to the

EDr. and I know you've heard from him before. I  came in at

a t ime where I saw the tai l  end of his testj-mony.

SI'BCOMMITTEE CHAIRI,IAN BROWNE: SUTC.

JUDGE BERTIN: OkaY, thank You.

And I just want to acknowledge a Montgomery

County. Representative .

REPRESENTATIVE

quest ion,  because usual ly

.]UDGE BERTIN:

I IARPER: I tm trying to think of a

you get  to  ask me quest ions.

I t  fee ls  a l i t t1e awkward on th is
.
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s ide .

MR. HOWETT: Mr. Chairman' members of the

committee, I wil l  try and move through my testimony rather'

quickly, and Irm going to fol low the format of the report

that was prepared in 1999, and I know all  of you have

avai lab le to  you:  And I 'm going to  broad brush some of  the

things that I think are part icularly noncontroversial, but

. -
I want to mention them anln^Jay.

The f irst is as to how and when to measure- and

determine the increase in value of nonmarital property, and

th is  sec i ion s imply  codi f ies a case ca l led L i tmans,  which

says that  in  nonmar i ta l  proper ty ,  werre ta lk ing about

property that is inherited property, property that you

owned before the date of  marr iage,  proper ty  that  was g i f ted

to you a lone and not  t ransferred in to jo in t  names,  these

are the things that have tradit ionally been and are und'er

pennsylvania Iaw separate property, nonmarital property,

that in valuing those things, this section says that you

value them at the t ime of separation or the t ime of closept

to  t r ia l ,  which is  go ing to  be somet ime af ter  separat ion,

whichever  produces the lowest  va lue.  So that  i f  i t ts  your

separate proper ty ,  the other  par ty  canr t  sdY,  wel l ,  werre

going to pick the higher value t ime and include that

increase,  that  increase in  va lue,  because the increase in

value of  separate proper ty  is  mar i ta l  proper ty  under
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Pennsylvania law, and werre not proposing that that be

'  
t r s  been  the  way  i t  i s  s ince  1 '980 .  I t f  s  j us tchanged.'  Thal

a question of when do you determine what that increase is,

and this just says you would determine it  at the point of

separation, or the point of tr ial,  whichever is lower. And

it makes common sense to do that.

The next  po int  is  to  ensure ' thaL the net

increase in  va lue of  a  par ty ts  nonmar i ta l  proper ty  is  par t

of  the mar i ta l 'estate.  I f  you own two assets when you come

into the marr iage and theyrre two d i f ferent  s tocks,  AT&T

and IT&T,  and they ' re  both wor th $50,  and the AT&T goes to

$100, and the IT&T goes to zer.o' you have a package' a

bund le  o f  r i gh ts ,  t ha t f s  s t i l l  wo r th  L00  bucks .  I t  hasn t t

gone up in  va lue as far  as your  por t fo l io  of  r ights .  But

there have been Some decisions and. some masters that SdY,

we l l ,  we rve  go t  a  $50  i nc rease  i n  AT&T,  tha t t s  mar i t a l .  we

have no increase in  the IT&T,  therefore therers no increase

there,  so wetre going to  add 50 bucks to  the mar i ta l  pot .

I t  makes no sense,  and f  th ink that  i t 's  sor t  o f  log ica l

and intuit ive to say that i t  was your intent when you f irst

adopted th is  in  19BO to say that  the increase in  va lue is

the whole bundle of r ights that one comes into tt" *utt iage

wi th.  AI I ' th is  does is  codi fy  the L i tmans case that  so

held and seems to make rather  ra t ional  sense.

The Berr ington and Hol land issue I rm going to
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defer. for just a moment, because I want to try and go

through these simplist ic things and I want to come back to

a couple points  that  you ra ised,  Representat ive Mander ino.

We want  to  c lar i fy  that  in  Sect ion 3502 (a)  that  the cour ts

may consider  each asset  independent ly .  They donr t  have to

decide each asset  independent ly ,  they don ' t  have to  say

that  you get  50 percent  o f  the car ,  .you get  52 percent 'o f

the house,  you get  56 percent  o f  the pensio. ,  you get  40

'percent 
of the shore house. You can bundle things together

or you can say Irm going to treat everything together' but

i t  g ives the cour t  the author i ty  to  qay that ,  for  example, .

in a d.efined benefit  plan that has gone on for a long

per iod of  t ime,  to  say that ,  wel l ,  the independent  spouse

here real Iy  worked pret ty  hard in  the v ineyards for  th is

f ive or  s ix  years af ter  separat ion,  and werre going to .g ive

that spouse 60 percent of the pension and only 40 percent

the dependent  spouse,  whereas wetre g iv ing 50/50 on

everyth ing e lse.  I t  a l lows the judge the d iscret ion to  do

that in an appropriate case.

As to the tax ramif icat j -ons,  r  th ink werve

pret ty much covered that.  The tax ' ramif icat ions and the

cos t  o f  sa ]e ,  i f  there  are  any  ques t ions ,  I r11  be  happy to ,

t ry and f ietd those af terwards, but I  th ink we covered i t

in my ear l ier  quest ions and I  th ink i t 's  been adeguately

discussed today. And this goes to both the costs of  sale
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as weII  as tax ramif icat ions.

that'  We  wan t  t o ,  i n  Sec t i on  3502  ( f ) ,  es tab l i sh

the court clearly has the authority to make interim

dis t r ibut ions of  mar i ta l  proper ty .  There have been some'

courts and some masters that have said, we don't have the

author i ty  to  make an in ter im d is t r ibut ion '  Let rs  say

the re rs  a  $1OO 'OOO accoun t  o r  a  $5 r000  accoun t ,  i t  doesn ' t
'  

I  . .

matter ,  and I  reaLize that  as Representat ive Mander ino

sa id ,  90  pe rcen t  o f  t hese  cases  a re  sma l l  cases .  A  l o t  o f

the cases that  perhaps some of  those of  us test i fy ing today '

tend to  have sOmewhat  larger  cases because werre more

exper ienCed,  Werre o l -der ,  werve been aroUnd longer ,  doeSnt t

mean that most of the cases in this Commonwealth arenrt the
..

mom and pop cases that are very si-mpIe, often with no

assets,  and when there are assets,  theyrre the house and

the pension cases.  But  even in  those cases;  there is  o f ten

the need for an advance distr ibution to the dependent

spouse.  Let rs  say because everyth ing is  t i t led in

husband ts  name,  i s  i t  f a i r  t ha t  j us t  because  i t ' s  t i t l ed  i n

h is  name,  i t ts  c lear ly  mar i ta l  proper ty ,  that  there

shouldnrt be some advance distr ibution, even a small

amount, durinq the course of the case so that the dependent

spouse has the abi l i ty  to  carry  on the case? This  c lear ly

gives the court  the discret ion to do-that.

the author i ty is there.  You donrt  have to

It says that

do it, but the
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Now, I want to come back now to the issue of

Berrinqton, Katzenburger, and these defined benefit  plans,

and I t I l  t ry  and do i t  br ie f ly ,  because I  know that  werve

sort of been around this pretty much today .as wel-I.

Representative Manderino, you mentioned that 90 percent of

the cases arent t  go ing to  be able to  af ford exper ts '  and

you are spot-on r ight .  And Mr.  Pol lock sa id that  90

percent  o f  the cases set t le ,  and I  would say probably  at

least  90 percent  o f  the cases set t le ,  but  that  doesnr t  g ive

any just i f icat ion for  the law to be unfa i r .  Now, i t fs

whose ox is  be ing gored here,  r  guess.  Mr.  Pol lock says

i t r s  un fa i r  one  way ,  wer re  say ing  i t ' s  un fa i r  un l -ess  the

legis la ture changes i t  back to  the HoI Iand case and goes

back to the coverture fraction methodology.

The fact is that even though 90 percent of the

cases set t le ,  they set t le  on the basis  of  what  the law is .

you set t le  a case knowing that  i f  you canr t  set t le  i t ,

yourre going to  have to  l i t igate i t .  wet l ,  whY l i t igate i t

i f  the law is against you? Right nowl the law is against

the dependent  spouses in  these pension cases.  And again,

as you pointed out ,  Representat ive Mander ino,  i f  a  case

does run 5 or  10 years,  and there are cases that  do,  but

theyrre cer ta in ly  the rare ones,  those cases wi l l  be

corrected by the use of  the cover ture f ract ion.  Youf I l

I

9

10

L1_

t2

13

L4

15

l _ o

L7

LB

19

20

2L

22

23

24

25



83

L

2

3

4

5

6

7

I

9

10

11

L2

L3

L4

15

16

L7

t8

L9

20

2t

22

23

24

25

have  3 /13  i ns tead  o f  25130 .  A I I  we r re  do ing  by  th i s

Iegislat ion is defining what is marital property. And that

i s  you r  j ob .  Tha t  
' i s  

t he  l . eg i s la tu re rs  j ob ,  and  tha t r s

what the legislature has done throughout the Divorce Code,

to def ine what  is  mar i ta l  proper ty .  Youfre not  tak ing away

the discretion of the court to deal with who gets what

por t ion of  that  mar i ta l -  proper ty .  That  is  not  be ing

removed.

So I submit to you that really what is fair here

is not to exclude a big chunk of that which is marital

property by continuing to use the Berrington, Katzenburger

analogy. And so the .Ioint State Government Commission,

your body that we constituted by doing this work over the

years and so forth, is recommending to you that you reverse

Berrington, Katzenlurger and basical ly adopt the HoIIand

approach, the coverture fraction approach:

Mr. Momjian wil l  speak to you primari ly about

the premarital agreements, and Mr. Frank about some of the

aspect  o f  the Divorce Code i tse l f  as far  as the actual

implementation of gett ing a divorce decree, and I wil l

cer ta in ly  s tand for  quest ions now or  at  the conclus ion of

Mr.  Momj ian 's  and Mr.  Frankrs test imony.

MR. MOM'JIAN: Does the committee have any'

quest ions of  Mr.  Howet t?

. SUBCOMMITTEE CHAIRMAN BROWNE: Itfs probably
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preferable that we do al l  the testimony f irst

MR. MOM.IfAN: I appreciate the opportunity,

members of the committee, of appearing also to talk

exc lus ive ly  on Sect ion 3106 deal ingr  wi th  premar i ta l

agreements,  which seem to be somewhat  controvers ia l .  I rm

an at torney.pract ic ing for  45 years-  There are.  L4

attorneys in the department of the f irm of which I chair

which do nothing but family law work. we do l i teral ly'

hundreds of premarital agreements, l i t igate the

enforceabil i ty and validity of premarital agreements for a

number of  years.  I  fee l  s t rongly ,  and l rm a lmost  in

agreement with Mr. Pollock, with th.e exception of his

reference to  the 60-day exc lus ionary per iod,  that  the f i rs t

par ts  of  the proposed law are real ly  a  rec i ta t ion of  what  I

regard to  be ex is t ing law.  for  the most  par t ,  they g ive a

l i t t le  b i t  o f  ba lance,  burden of  proof  be ing upon the par ty

! L - - ^  - ^

seeking to say i t rs unenforceable,  there's another party

seeking that, it has to be by clear and convincing evidence

is okay, and I 'm more than sat isf ied that exist ing t l *  that

the part ies did not execute the agreement voluntar i ly  or

any of tbe other three things in an event to do it '

The big issue that appears to be controversj-al

is the issue of  3106 (b) deal ing wi th the 60-day per iod.

I ,m somewhat surpr ised at  my col league from Pit tsburgh.

frm an Eagles fan and wefre very much softer than her I
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donr t  t reat  my wi fe  as an ant ique car ,  or  a  c lass ic  car .

I r ve  been  mar r i ed  fo r  45  yea rs r  3s  l ong  as  f r ve  been

pract ic ing law,  and f  th ink i t ts  wrong'  honest ly ,  to  eguate

the marriage to someone that you love and have l ived with

for a l i fet ime with your chi ldren as the purchase of a car.

ined it ,  but even under exist ing.Sure ,  adu l t s  s i l

law todayr yoD have att :<inas of l imitations on what people

can s ign.  Even the Simeone cds€r  which says i t rs  a  mere

contract, nonetheless imposed an overlay that whether i . trs

consenting adults who sign a day before, the marriage or 55

years before the marriage, you have to have a ful l  and fair

disclosure. That was the condit ion imposed before you

:ontract under Simeone. You have al l  kinds ofcould have a t

Federal and State laws regarding recisions of contracts

wi th in  48 hours.  Nobody says,  why_ don' t  you just  s ign and

let  i t  go? In  o ld  daysr  .we used to s ign confess ions of

judgment ordinari ly and sign them in two minutes. You

canr t  - -  i t ! s . cheaper  to  f i l e  su i t  and  ge t  a  j udg rmen t  by

defaul t  or  o therwise than get  someone to s ign a confess ion

of  judgment  because of  the complex i t ies"of  go ing through

that

And the idea that you can sign one day after the

marr iage,  be my guest ,  because that  would be great

bargain ing posi t ion is  then equal  i f  not  bet ter ,  because

you donr t  have to  be sat is f ied wi th  an agreement  that rs
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stuck in front of you 48 hours before the wedding takes

p1ace.  Keep in  mind,  i f  you wi l1 ,  that  26 States in  th is

country have some provision of the uniform premarital

ag:reement law, which has certain protections for people who

sign these agreements.  You have to  have,  a  lawyer ,  there_

has to  be a degree of  reasonableness or  conscionabi l i ty  a t

the t ime the agreement was signed, or there has to be a

degree of  reasonableness.or  conscionabi l i ty  a t  the t ime i t

was enforced.  We have none of  that .  We have a bare.

'  
contract ,  and the only  th ing that  we' re suggest ing - :

incidently, this concept of fal l ing in love one day before

your marrj-age and gett ing married l ike what these movie

stars d id  recent ly ,  f ine,  they d idnr t  s ign a premar i ta l

agreement .  I f  they had to  do i t ,  theyrd have to  wai t  60

days .

What  we' re say ing is  the fo l lowing,  and in

Simeoner the altreement was signed the eve of the marriage.

. And the court went on to say that even if  you didnrt

.understand the agreement ,  that rs  okay.  Now, you canr t  even

do that sometimes now. You have al l  kinds of things i.  
I

compla int .  There has to  be,  in  Phi ladelphia at  ]east r . , in

Hispanic language o'r i t  has to be in a certain kind of

language.  There are protect ions for  cer ta in  people,  and I

think people forget that when you get married and sign a

premarital agreement before you get married, yourre giving
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up .some th ingsubs tan t i a1 .Whenyou tu rndowna fancyca r

because youtre an adul t ,  yourre turn ing doY* a car .  That

car  has no r ights  under  the Divorce Code.  I t  doesnt t  have

egui tab le d is t r ibut ion,  i t  doesnt t  have a l imony,  i t  doesnr t

have counseL fees and costs .  In  a probate sense,  and wetre

not dealing with probate here, you have a statutory r ight

of one-third no matter wirat happens

And incidental ly, the one remark that was made

about definit ion of, unfortunately, most of the agreements

that are premarital agreements have lawyers on both sides.

Under the Susan Market, one of the cases that I cited in my

thing, you canrt have duress under Pennsylvania law if

y .ou ' re  represented by counsel ,  shor t  o f  put t ing a gun to
I

your head. So there can be nothing. What you really have

here is  emot ional  turmoi l .

.  Th ink about  the c lass ic  cases.  S imeone,  i t rs

'surpr is ing that  i t  s t i l l  s tands up,  S imeone gays that  i f

you s igned the day before and a l l  the.guests  are out  therer

Dave Pol lock seems to th ink,  we} l ,  that rs  okay,  go out  and

tel! the people who came there, gathered togetherr gave you

gifts, came from aII over the country, go out and say

canr t  get .marr ied.  Now why? Because my husband or

husband-to-be stuck in front of my face 24 hours something

to s ign,  and hets  the one that rs  going to  back out  o f  the

marr iage i f  I  don ' t  s ign.  What  k ind of  a  pos i t ion is  that
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when people who are getting together to marry should be put

in that  posi t ion?

What we felt was the fol-lowing. We had thrbe

choices: Leave the law as i t  is ,  which is Simeone with a

fu l l  and fa i r  d isc losure.  I f  you want  to  leave i t  that

wdy,  then you ' re going to  leave i t  that  way wi th  a lo t  o f

I i t igation. Or adopt some form of the uniform premarital

agreement, which puts some kind of reasonablen6ss or a.

conscionabil i ty into i t  either at the t ime it  was signed or

at the t i-me i-t  r s enforced. . We felt that r s unusual because

yourre going to  have an awfu l  lo t  o f  l i t igat ion-

What we said was why donrt we do it '  this wdY,

treat i t  l ike a contract, do anything you want to do' but

i f  i t 's  that  impor tant  for  you to  have a premar i ta l

agreement because. your dad was a mult i-mil l ionaire and says

have a premarital agreement, do al l  that work and then plan

your wedding. what we did in taking the 60 daysr w€ f igure

it takes six weeks to get out the announcement, and we

tacked on another  two weeksr  So that 's  where the 60 days
. ;

comes f rom. I t  could be 90 days,  i t  could be 60 days,  but

in that way people can be fu1]y informed. And I agree with

Dave Pollock, i f  you have 60 days before the marriage and

the inv i ta t ions havenr t  gone out  and youl re a consent ing

adult, you sign that paperwork, you have a lawyer

'
represent ing yoUr.  and there 'S no condi t ion,  you have that
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lawyer ,  f ine.  Then therers nobody that  can compla in.  I t r

in my judgment, is worse than putt ing a gun to your head to

tel l  someone who r s gett ing mamied in a wed.ding dress that,

you know, youtve just run in and you got to sign something.

I  can g ive you one i l lust rat ion of  a  case I  had

where I represented a female in Chester County, she was

get t ing marr ied.  in  her  br ida l  dress and her  f iance '

husband-to-bers fr iend who is a lawyer comes running in, I

go t  a  g i f t  f o r  bo th  o f  you ,  he  says . -  I t r s  a  p remar i t a l

agreement  protect ing your  assets,  and they go in to the

anterbom of  the church vest ibu le and they ' re 's ign ing

paperwork she never  even saw,  i t 's  wi tnessed by the maid of

honor, and the lawyer was bright enough to say at least the

fol lowing: I know you havenft had a chance to read itr but

i t ts  here to  protect  both of  you,  she s igned i t .  what  is

she going to  do,  walk  out  because hets  ins is t ing that  i t  be

signed? She irever got a copy of the agreement, number orl€r

never knew that the lawyer told the husband that in the

ag,reement i tself you have 24 hours or 48 hours to opt out

of the agreement after you read it ,  never sah, that '  she

never got a copy of the agreement.

Af ter  a : l?-year  marr iage wi th  three ch i ldren or

four  ch i l -dren,  she says,  I  don ' t  l ike the marr iage,  I rm

gett ing out of here, he throws the agreement in front of

her  face that  she never  even had.  I  sa id,  you s igned away
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aI] of your r ights. I  was able to get that agreement

: turned. aside because it  was evident i f tut nobody understood

the agreement when it  was signed. Thatfs the worst example

you hdve.  But  those th ings happen.  And I  donr t  th ink i ! 's

so f r ightening in  todayfs  economy and in  todayrs what  werre

doing to have someone have 60 days to sign an agreement.

There are two cautions I have to give you. One

is  the Bonds.caser  which I  c i te ,  and the Fonds case stands

for  the proposi t ion,  and that rs  on the l -ast  Pa9€r  that rs

Barry  Bonds the bal - I  p layer .  Cal i forn ia takes the posi t ion

that  we wi l l  in terpret  the premar i ta l  aqreement  that rs

s igned in  accordance wi th  the jur isd ic t ion where i t  was.

s igned,  but  wetre going to  enforce i t  under  our  publ ic

po l icy .

I  say that  because the quest ion that  ar ises that

nobody has asked Yet, what happens if  you have a premarital

agreement signed 10 days before the marriage in New ,Jersey

and then you come in and you live in Pennsylvania and you

want to enforce your agreement, what happens? I don't know

what  happens. '  I  suspect  that  there might  be some.pol icy.

We can, t  say that  the New , fersey premar i ta l  agreement  is

inval id  because i t  was s igned lawfu1Iy under  the law of  New

Jersey. Now., fortunately, New ,Jersey law has degrees of

conscionabi l i ty  and reasonableness patent  under  the i r  1aw,

so i t  miqht  not  be a bad agreement  to  begin wi th ,  but  i f
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you have that 60-day rule in Pennsylvania and you donrt

have it  in the surrounding States wherever they come from,

that rs  an issue you have to  deal  wi th

I  donr t  address the issue,  f  don ' t  know what  the

solution would be. I think that a Pennsylvania court would

have to define and decide, unless you want to orchestrate

i t  by leg is la t ion,  as to 'what  that  pos i t ion would be-  The

minute you say that they're goinq to honor on a fu}I faith

.  in  credi t  bas is  premar i ta l  agreements s igned in  other

States, then you might as well- get your premarital

agreements s igned someplace e lse and l ive someplace e lse

and move back to PhiladelPhia

'  The second issue which concerns me,  but  I  donr t

know what I can do about i t ,  I  can caII- i t  to your

at tent ion,  th is  on ly  appl ies to  d ivorces in  the context  o f

premar i ta l  agreements.  I t  doesnf t  apply  in  the event  of

death,  and that 's  unusual .  I  donr t  know.  whether  you.  p icked

that up. As it  is now under Simqone; a nremarital

.  agreement, either in the context of divorce or death, has

- to have a fu I I  and.  fa i r  d isc losure,  o therwise the contract

is  unenforceable.  Here as werre proposing i t ,  because I

was on the committee with Mr. Dugan, and we couldn't get

the probate bar  to  go a long wi th  what  we' re doing in  the

divorce context ,  I  th ink i t 's  a  l i t t le  b i t  awkward to  havq

an amendment to the Divorce Code which would provide for 60
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days. but then not have it  applicable in the event of death.

And I  would suggest  that  i f  you ' re t roubled by

that as f am, that there be some legislat ion that amends

the probate law that  would t reat  i t  the same.way.  f tm not

here author ized to  te l I  on.  behal f  o f  the probate bar  that

th is  is  someth ing that  we' re advancing on the i r  behal f ,  but

this is an amendment to the Divorce 
,Cod3, 

and as an

amendment to the Divorce Code, in my judgment, i t  can only

deal with premarital agreements that arise under the

context of divorce and not under the. context of death

I t r s  su rp r i s i ng  to  me ,  bu t  t ha t r s  t he  resu l t  o f  t he

cornmitteers work. V{e couldnf t do any better than that.

'  . IUDGE BERTIN: Fred Frank, unless th_erers--

REPRESENTATM HENNESSEY: Cou1d I just ask a

quest ion accord ing to  that?

.IUDGE BERTIN: Sure

REPRESENTATIVE HENNESSEY: The language says

that a premarital aqreement executed within 60 days shall

be vo id.  I t  doesnf t  say i t  should be vo idable,  i t  shal1 be

void,  which would s t r ike me as say ing i t fs  unenforceable

for  any purposes.

MR. MOMiIIAII: I trs void for any purpose-

REPRESENTATM HENNESSEY: Includi+9 somebody

cla iming a benef i t  a f ter  a  death under  the Estate Code.

MR. MOM'JfAII: But itrs only an amendment to the
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Divorce^ Code.  Our  sense is  that  could not  a f fect  the

Proba te  Code . '

REPRESENTATM HENNESSEY: Even though we say

that  i t ts  vo id and not  s imply  vo idable?

MR. MOMiIfAN: It f  s void in connection with the

appl icat ion of  the Divorce Code.

REPRESENTATIVE HENNESSEY: But i t  doesntt say

tha t .  I t  says  i t r s  vo id .

MR. MOMiI IAN:  Yourre r ight .  I f  i t  can be

interpreted that  wdy,  i t  would be f ine.  I  th ink i t  could

be enlarged. I think that the ideas l i teral ly promote that

idea.  I  donf t  th ink i t  takes a great  s tep to  amend the

probate law accord.ingly. I  think i t  would be awkward to

even run the ' r isk  that  there 's  go ing to  be one premar i ta l

agreement that has a 60-day rule in the Divorce code

w i t hou tacomparab Ie re fe rence to theProba teCode . I t

could be so lved in  that  way.

REPRESENTATIVE HENNESSEY:' I f  we were. to simply

add that i t  would be void for any purposei would you sti I I

think that that would be insuff icient to have it  effective

against  an estate 's  c la im versus under  the Divorce Code?

MR. MOM,JIAII: You guys are much better than I am

a t  th i s .  Bu t . I  wou ld  sugges t  t ha t  i f  you r re  go ing  to  say

i t ts  vo id even in  the context  o f  a  death wi thout  regard to

a divorce, then what youtre doing is putt ing in the Divorce
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Code something that really should be in the Probate Code.

And I just think that i trs better to pick up the same kind'

of  language wi thout  a l l  the,  you know, and just  r  don ' t

know whether you could do that

REPRESENTATIVE HENNESSEY: Sometimes you have to

wait for the part j-cular vehicle to come along. We might

wrest le  wi th  a Divorce Code one sess ion and not  p ick up any

amendments to the PEF Code unti l  four sessions later.

MR. MOMJIAII: WeII, we struggrled with this, and

the three opt ions,  leave i t  as i t  is ,  adopt  some form of

the uniform premarital agreement, which would be a good

solution, but we were concerned that these concepts of

reasonableness,  conscionabi t i ty ,  and unconscionabi l i ty

would just  mot ivate more l i t igat ior l r  th is  was a s impl is t ic

th ing.  I t 's  a .s imple contract ,  you could even waive the

disc losurer  just  g ive i t  60 days so i t  can s ink in ,  and

before you ' re embarrassed or  ter ror ized or  emot ional ly

d is t ressed,  i t fs  a  ter r ib le  t ime to be get t ing marr j -ed to

go through the idea of negotiat ing something, And most of

ours,  as I  say,  in  my statement ,  most  o f  the agreements that

we negot ia te are negot ia ted in  a mat ter  o f  weeks or  even

days of the date of the marriage

MR. HOWETT: Representat ive Hennessey,  in

specif ic point of your question concerning how it might

af fect  the PEF Code,  because i t  says shal l  be vo id,  the
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next  sect ion,  which is  the def in i t ion sect ion,  the reason

we defined agreements the way we define them here, i t  says

a premarital aglreement as used in this section means an

ag'reement regarding matters within the jurisdict ion of the
'

court under this part between respective spouses made in

contemplat ion of  the marr iage.  So i t  on ly  deals  wi th  the

rights that are set forth in the Divorce Code, and so we

try to deal with through the definit ional provision of
l

premarital agreement that i t  only deals with r ights under

the Divorce Code. 
.Because 

we kngw that the PEF Code

issues,  because the probate people were not  jo in ing in

th isr  w€ d idnr t  want  to  af fect  how'a prenupt ia l  agreement

would be deal t  wi th  under  the PEF Code.-  Does that - -

REPRESENTATIVE HENNESSEY: Okay, I think I .

understand,  what  yourre say ing.  I  just ,  i t  just  seems

strange that we would have, I understand the idea of trying

to avoid amending one Uddy of law, but you know with

language in  the Divorce Code here,  i t  would 'be hard for  me

' to  understand how the estaters cour t  could turn around and

,say that  i t fs  vo id under  the d ivorce law but  because werre

'  not  deal ing wi th  a d ivorce,  or  maybe we' re deal ing wi th  a

divorce in progress and then somebody died. not far offhand.

that  werre going to  use that  o therspecia l  prov is ion in  the

'  back that  wer l l  take what  was c lear ly  to  be a vo id contract

and breathe some l i fe  in to i t .
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' 
.  MR. HOWETT: If  the prenuptial agreement, as fot

. the ones that  we draf t  in  our  of f ice t lp ica l ly  deaf  wi th

. divorce and death. We say if  the marriage ends because of

divorce, then X happens. ff  the marriage ends because

death,  then Y happens.  I t  wouLd not  seem inconsis tent  to

me at  a l l  for  a  judge to say in  a s i tuat ion where there is

a death in a happily married family to say that even though

th is  was.executed wi th in  60 days,  i t 's  vo id for  d ivorce

purposes,  but  wetre not  deal ing wi th  d ivorce)  we' re deal ing

wi th the death prov is ionsr  so wefre going to  enforce them.

MR. MOMJIAN: But there are a couple points, Lf

I may: We deal with three contexts: Divorce, number onei

happy death, which it 's hard to believe that a death can be

happy, but thatrs when they're l iving together and they

die, but also an unhappy death context where the part ies
!

are in the middle of a divorce and therers a death. And

what general ly happens in these premarital agreements, i f  I

mByr is that a greater benefit  is given to the surviving

spouse,  or  i f  therers a happy death and the par t ies are

Iiving together at the t ime of the death of the person with

all  the money. But i f  there is a death during the pendency

of a divorce action, then the benefit  given to the

dependent spouse is more akin to the benefit  given in the .

context  o f  a  d ivorce.  So that 's  the problem that  I  th ink

Jack is  r ight ,  i f  i t rs  a  happy death,  i t  may not  be the end

23

24

25
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of  the wor ld .

And I do think therefs another issue that you

ra ised.  I f  the agreement  or  the leg is la t ion proposed says

i t fs  vo id,  can the par t ies k ind of  say i t 's  okay? Maybe

that ts  someth ing that  we could probably  add.  I !m just

th ink ing about  i t ,  i f  both par t ies acknowl-edge that  i t rs

okay,  I  guess i t ts  okay.  But  I  dont t  know now whether  we

have to put  that  in  leg is la t ion or  not .

REPRESENTATIVE HENNESSEY: Thank you.

SUBCOMMITTEE CHAIRMAN BROWNE: Thank you.

Attorney Frank

MR. FRANK: As ,Judge Bertin noted, it was my

pr iv i lege to  serve as the Chai r  o f  the.Advisory Commit tee

Subcommit tee on Grounds for  Divorce. .  The commit teers

principle recommendation on grounds was. to lower from two

years to one year the period required to obtain a divorce

under  Sec t i on  330L(d )  o f  t he  code .  The  genes i s  o f  t h i s

reconmendation was the committeers f irm belief that after a

yearrs  separat ion,  par t ies wi I I  know whether  there is  any

possib i l i ty  o f  a  reconci l ia t ion.  RequiSi tg  a per iod longer

than one year  holds a par ty  hostage to  a fa i led marr iage,

which is contrary to the intent of the Divorce Code; We

also noted that the experience of having to wait two years

before being able to proceed with a divorce contributed to

a lack of  conf j -dence by the par ty  in  the jud ic ia l  system'
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They saw themselves caught in an attenuated legal batt le

which put their personal and f inancial l ives in l imbo

We recognized that this provision was el iminated

in Senate Bi l l  95.  In  recommending the one-year  separat ion

provision, we were mindful of the concern that the exist ing

two-year provision did guarantee a period of support for

dependent spouse who would not consent to a divorce. Part

of the committeers recommendations, aS ,Judge Bert in notedr

was to strengthen the al imony provisions, which mit igated

this concern. The change in the separation period was

I inked to  a reform of  the b i furcat ion prov is ions.

Bel iev ing that  the need for  b i furcat ion would be lessened

by a shorter separation period, the committee provided that

there would 'be no b i furcat ion unless the par t ies e i ther

consented thereto or one year had elapsed since grounds

were establisired, which except in the case of the rare

fault divorce would either be by f i l ingr aff idavits of

consent  or  proof  o f  a  one-year  separat ion.  In  the case of

a contested bifurcation, the burden is on the moving party.

That party must show, one, compell ing reasons for

b i furcat ion;  and two,  that  there are suf f ic ient  prov is ions

in p lace for  the other  par ty  dur ing the pendency of  the

l i t igat ion to  protect  that  Par tY

The committee I s recolnmendati-ons on bifurcation

remain intact under Senate Bil l  95, except the reguirement
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of one year having elapsed since the grounds were

establ ished has been e l iminated.  This  recommendat ion was

also borne of the general concern that bifurcation can

create numerous problems for the dependent spouse I

including loss of health care coverage and protection under

ret i rement  benef i ts .  Thus,  ra ther  than put t ing the burden

on the dependent spouse, who can i l l  afford the costs of

draf t ing orders. for  in ter im protect ion,  the burden is

sh i f ted to  the 'nondependent  spouse to see that  the

protect ions are in  P1ace.

A concomitant recommendation is that an action

for divorce should not abate on the death of one party

where divorce grounds have been est.ablished. Again, we

view this as a protection for the dependent spouse who may

lose valuable r ights in equitable distr ibution simply

because the other party dies during the. pendgncy of the

l i t igat ion- . ,  Under  the current  s tate of  the law,  in  the

event of such a death, absent bifurcation, a survj.ving

dependent  spouse is  le f t  wi th  h is  or  her  e lect ive r ights

under the Probate Code, which general ly would result in a

far inferior award to that in eguitable distr ibution.

Last ly '  an area of  considerable l i t igat ion is

proof that part ies have l ived separate and apart either for

purposes of  def in ing the separat ion date for  mar i ta l

proper tyr  or  for  proof  o f  separat ion under  Sect ion 330L (d)  .
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This is part icularly problematic when part ies continue to

l ive in the same residence after the divorce action is

f ina l .  To lessen l i t igat ion in  th is  area,  the commit tee

recommended the definit ion of separate and apart be amended

to create.a presumpt ion that  the par t ies separated at  the

time of service of the comPlaint on one party by the other.

Wi th serv ice of  the compla int ,  there is  c lear  not ice f rom

one party to the other that he or she wishes to terminate

the marr iage.  I t  g ives the cour ts  a def in i t ive demarcat ion

point of record and should discourage fr ivolous l i t igation

on th is  issue of  the separat ion.

Thank you.

SIJBCOMMITTEE CHAIRMAN BROWNE: Thank Your

Attorney Frank.

Before I  ask the members for  quest ions,  I .  just

"want 
to extend my thank. you to all of you for your hard

'

work as members of the Advisory Committee for the ,Joint

State Government Commission. From the ,Judgers explanation

of  the process,  i t  was obvious you d id a lo t  o f  work to

provide these recommendations to the committee, and I think

I canSpeakonbeha I f o f t heCha i rmano f t he . rud i c i a r y

Cornmittee that we'11 take the recommendations very

ser ious ly  in  determin ing how to proceed'on Senate Bi I l  95

and other recommendations to improvei on. So I just want to

say thank you to  aI I  o f  You.
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JUDGE BERTIN: Thank You.

MR. HOWETT: Thank You. 
l

MR. MOMJIAN: Thank You.

MR. FRANK: Thank You.

' STTBCOMMITTEE CHAIRMAN BROWNE: Representative

Mander ino.

REPRESENTATIVE MANDERINO: Thank you.

Two areas of  quest ions.  F i rs t ,  MF.  Frank,  T

just want to make sure I understood your testimony about

the one-year ,  two-year  separat ion point ,  and what  you ' re

saying is  that  you ' re okay wi th  the leg is tat ion even though

i t 'went  back to  two years because the one year  was

contingent on also the revisions to the al imoriy port ion of

the ]aw that  we d idnt t  do in  th is  par t icu lar  b i l l ,  but  in

theory you 'd rather  see one year ,  but  one year  needs to

have the reforms to the al imony section of the law?, Am I

fo l lowing that  correct ly?

MR. FRANK: WeII, Representative Manderino, this

was viewed as an integrated document. .  One subcommittee did

.not  act  in  the absence:  of  the other .  And'  t rad i t ional ly

what has been raised as to why we should keep the two-year

separation period was the concept that i t  guaranteed a l

period of support, of rehabil i tat ive support to the

dependent spouse. And recognizing this out of concern that

there had been a lack of  un i formi ty  in  the appl icat ion of
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the al imony provis ions,  as weLl  as we fel t  general ly in

certain instances insufficient alimony, while we were

I imit ing the per iod of  the separat ion,  we also were

attempting to reform the alimony provisions so to

strengthen an indiv idualrs r ight  to al imony at  the end of

that  one-year per iod.

better, but I think that speaking for the advisory

committee, which is what we are here for, we have to go

back, we had a document that clearly recommended a one-year

separation, and that was the recommendation of the

committee for the reasons that I spoke about. A' that we

bel ieve that  whether  you ' re going to  know whether  therets

going to  be a reconci l ia t ion,  i t ts  go ing to  occur ,  and of

course there are provisions in the code which al low for

mandatory marriage counseling. And secondly, that the

whole process has become so attenuated and people have lost

faith when they see themselves mixed up'" in this. And I

would just  aLso add that  for  my own exper ience,  the ef fect

.upon children of the lengthy d.ivorce proceedings, where the

parents are engaged in  th is  type of  a  bat t le ,  is  rea11y not

in the best interest of the whole family, but rather to see

thig matter resolved and to go forward is perhaps the best

th ing that .can happen for .  the ch i ldren.

art iculate i tREPRESENTATIVE MANDERINO: LCI ME

th is
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a l i t t le bi t  d i f ferent ly then, because Irm st i l l  not  sure
l

I rm understanding the point .  From the point  o f  your ,  I

dont t  know what  I rm cal l ing i t ,  commiss ion or  task force,

the advisory committee, from the point of view of the

advisory committee, one-year separation with the al imony

reforms i-s what we want to see.

MR. FRANK: Thatrs  r ight .

REPRESENTATIVE MANDERINOI SCNATE BilI 95

doesnr t  deal  wi th  the a l imony reforms.

MR. fnalmt And it  also el iminates the one-year.

'  
REPRESENTATIVE MANDERINO: Right, but isn't that

consis tent  wi th ,  I  mean,  you donr t  want  to  shor ten to  one

year and not have the al imony reforms in there

MR. FRANK: WeII, I  think that that was

cer ta in ly  par t  o f  our  th ink ing,  but  i t  was not  a  s ing le

factor  causat ion here.  There were mul t ip le  causat ional

reasons that we Saw, why we saw the one year should be

shor te r .

say ing that  we'd l ike to  see i t  shor tened back to  one year

.even i f  you canr t  agree to-put  the a l imony stuf f  in  here?

MR. FRANK: The problem is, You know, this is

l ike Humpty Dumpty and,how do you put i t  back together

again,  because.we d id have an in tegrated document ,  and I rm

not  surer  faced wi th  that  dec is ion,  what  the advisory



1

2

3

4

5

6

7

I

9

10

1-L

L2

1_3

L4

15

16

L7

1_8

L9

20

2L

22

23

24

25

104

commit tee would have sa id.

My second question for Mr

MR." MOMTIIAII: Momj ian..

REPRESENTATIVE I4ANDERINO: f rm going back to the

60 -day t ime f rameon thep renupS ,and I lmno t t r oub1edby

wha t  i t  i s  a t tempt ing  to  p rov ide .  I rm"a  l i t t 1e  b i t

f  60 daYs,  andtroubled by a sol id, a specif ic number o

maybe f would. be less troubled if  I  understood the impact

of  post -mar i ta l  agreements.  I f  both par t ies of  the i r  own

voli t ion choose to execute a post-marital agreement, does

that kind of l ike, you knowr my last wil l  and testament,

th is  is - the updated vers ion,  does that  t rump,  does that

void, does that Precede the PrenuP?

MR. MOM.]IAN: Representative Manderino, the

reason i t  doesnt t  is  because on a post -mar i ta l  ag: reement '

the par t ies have had the benef i t  o f  the fu l l  panoply  of

r ights and benefits under the Divorce Code- so therers no

quest ion about  i t .  In  most  of  the casesr  other  than the

95 percent  which are house and pension,  where theyrre

represented by counsel r  theyrve had the benef i t  o f  counsel .

So even i f  they havent t  had the benef i t  o f  counsel ,  theytve

had the 'benef i t  o f  the cour t  system'  the master  system, the

judic ia l  system, jud ic ia l  rev iew.  so there you can have

agreements signed on the courthouse steps in two minutes
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because you 've been through a process and you have aI I  o f .

your r ights

REPRESENTATIVE MANDERINO: Okay, maybe I didnrt

use  the  r i gh t ' t e rm. .  Le t  me  be  ve ry  spec i f i c  w i th  tha t  k ind

of  h lpothet ica l  example.  Whether  i t  is r  -  as Mr.  Pol lock

iaised, whether i t  is two people who fal l  in love and

decide to  get  marr ied on less than 60 days '  not ice,  or  i t

was folks that were planning to get married and everything

is rol l ing around and f inal izing aII the documents and

do t t i ng  the  I r s  and  c ross ing  the  T ts  and  j us t  d idn ' t  ge t  i t

60 days before the date that the church was Ieserved, so

that a week before the wedding or the night before the

wedding the agreement  is  s igned.  Now, under  th is ,  i f  th is

was 1aw, that would be a void agreement because it  was less

than  60 .

MR.  MOMJIAN:  . :Tha t ' s  co r rec t -

REPRESENTATIVE MANDERINO: Okay, but letrs say

that I signed. i t  one week before the wedditg, ful ly

understanding that as consenting adults that we went

through al l  this thing and we were both in agreement, and

if we were both in agreement with i t  a week befoie the

wedding and i t  was Kosher ,  then werre bgth going to  be in ,

agreement  a week af ter  the wedding. .  So 'we come back f rom

our honelrmoon and two weeks after the wedding we sit down

with lawyers again and now we caII i t  a post-marital
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agreement. We say we sti l l  agree with those same

prov is ions that  we agreed wi th  a week beforer  and now werre

mamied and now I  canr t  SaY,  i f  I  was the more economical ly

powerful person' the person that had the rights to be

protected,  that  I  presented th is  in  less than a week la ter ,

but now a week or two weeks after my wedding Irm wil l ing to

sign the exact same agreement again with that spouse and. f

sign that agreement, does that now make what was void a

week before my wedding not void a week after?

MR. MOM,JIAII: Absolutely, because then al l  the

r ights  were establ ished,  and therets  no way in  the wor ld

that  bargain ing posi t ion is  the same.  So i f  that  person

comes back from a wonderful honelrmoon, then SayS here I s the

piece of paper that I want you to sign, the wedding people

are out of the question, the gifts have been exchanged, the

fami ly  is  out  o f  there,  therers no pressure,  that  person

then is a consenting adult with the whole r ights and

responsib i l i t ies under  the Probate Code,  i t rs  not

appl - icable under  the Divorce Code,  Y€s,  that rs  an

absolute ly  sound agreement .  I t fs  a  lo t  d i f ferent  than the

s i tuat ion that  Dave sa id,  which is  I  fe l l  in  love a1l  o f  a

sudden with a car and I can sign it .

REPRESENTATIVE MANDERINO: Right, so the fact

that  a  week before the wedding both par t ies were in

agreement but technical ly i t  was void because we have this
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60-day provision in the law, a week after the agreement i f

we put our stamp of approval on it  again and call" i t  :

post -nup instead of  a  prenup,  that  is  a  va l id  contract .  .

The valid contract is now the contract that I signed when I

came home from mY honeymoon.

MR. MOMJIAI{ :  Thatrs  correct .

REPRESENTATIVE MANDERTNO: ANd SO if thc iNtCNt

was pure with the eve of marriage presentation of the f inal

document such that I can execute it when I come home from

my.honeymoon,  then there 's  noth ing to  worry  about .  The

60-day not ice protect ion is  isnr t  needed anymore '

MR. MOMJIAI{ :  But  i t 's  the pureness of  the

intent that the problem, Representative Manderino'

in most 'cases the bargaining posi t ion is so t i l ted

a  mi l l ion  years  you dont t  have i t .  I t ' s  no tT

because

that in

unfortunatelYr duress.

REPRESENTATIVE MANDERINO: Yeah, I think I

understand i t .  what  I  was say ing was I  l ike ther  r rm

speaking personallyl I  do think that duress is IegaIIy

defined and what you were talking aboutr emotional duress,

emot ional  s t ress,  e t  cetera,  is  vaLid.  I  th ink that rs  a

val id  considerat ion for  an eve of  wedding presentat ion.

And so f rom that  po int  o f  v iew I  l ike the protect ion yourre

attempting to afford, and the only thing that was troubling

me was the 60-day l imit, and what you have just explained
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to me is i f  the intent ion was pure,  therers an easy way

around the 60-day l imit, execute the same document when you
:

come home from the honeymoon

MR. MOM'JIAN: Absolutely

. REPRESENTATIVE },IANDERINO: ThC qUCSIiONS ATE A11

over ,  chen the  concerns  are  none.

Hennessey.

MR. MOM'JIAN: AbsolutelY.

REPRESENTATIVE MANDERINO: Thank you.

MR. MOM.IIAN: Thank you for asking the guestion-

SIJBCOMMITTEE CHAIRMAN BROWNE: Representative

REPRESENTATI\IE HENNESSEY: Thank Your Mr.

Chairman

Mr. Frank, Iet me, in your testimony you

indicated that having to wait two years. contributed to a

J-ack of  conf idence by the par ty  in  the jud ic ia l  system, and

I guess thatfs the one who is the moving party' but I want

to ask you to take a look at i t .  from the perspective of

the,  who I rve descr ibed ear l ier  as the ambushed or  the

surpr ised spouse,  d idnr t  expect  th is  coming a long.  The

fact  that  therers a two-year  s tatutory  wai t ing per iod i t

seems to me gives a Litt le bit of comfort to the ambushed

spouse say ing,  weI I ,  I  donr t  have ' to  rush in to th is ,  th is

is  not  go ing to  be someth ing that rs  done rather  qu ick ly .

I 'm going to  have some t ime to get  my af fa i rs  in .order  for
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l i fe  af ter  marr j -age.  And I  guess I  t r ied to  wr i te  down a

quest ion for  you.  I f  I  l is ten to  YoUr i t  would seem to me

that I want to ask the question from the point where one

party decides that he or she wants a divorce, does the

State any longer have a public policy interest in trying to

f ind a reconci l ia t ion or  fac i l i ta te a reconci l ia t ion for

that marriage? Because it  would seem to me that your

test imony was once one par ty  has f i led,  we1l ,  we recognize

now that  th is  . is  go ing to  end up in  a d ivorce,  so le t rs  get .

this thing over and db it  as an eff icient, quick, and

prompt matter as we can' but i t  seems to me that there are

other  publ ic  po l icy  considerat ions that  we ought  to  look at

to  protect  the surPr ised sPouse.

. MR. FRANK: Let me just give, by way of some

f  f  cou Id .  F i r s t  o f  a l l ,  as  Mr .  Momj ianbackground,  i f  I  could.  F j - rs t  o t  a-Lr ,  a

Iooked at  th is  in  a nat ionat  context i  f i rs t  o f  a l l ,

Pennsylvania is one of the few States Left that has any

type of  a  wai t ing per iod l ike th is .  The vast  major i ty  o f

s tates where one par ty  dec ides that  they wish to  go

forward, they can go forward. And I think thatrs irnportant

for  the members of  th is  commit tee to  rea l ize.

Wi th regard ' to .  the issue of  the spouse having a

per iod of  t i rne,  in  which to  prepare '  f i rs t  o f  a l l '  under  our

amendment, nothing could really happen unti l  one year has

passed f rom the date.  That  is  not ,  as a pract i t ioner ,  a t
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the end of  that  one year ,  i t rs  not  l ike a l l  o f  a  sudden

things are done, the property is sett led and the matter is

over .  The process begins at  the beginnj -ng of  that  one

year . ,  And indeed,  one of  the th ings that  we bui l t  in to

th is  was that  there would notT in  a l l  probabi t i ty ,  be a

divorce at that part icular t ime because of the way we

structure the bifurcation, but rather the economics would

proceed at  the beginning of  the one year .

. In practical i ty, Representative, even under a

one-year provision, there are going to be two years before

the matter is f inal ized in which the party, the dependent

spouse or the ambushed spouse, has a chance to put

themselves in to order .  I ,  because r ight  now,  and that rs

one of  the problems,  because i t ts  reaI ly  a  three-year

process under  the two-year  s tatute current ly .  Bui l t  in to

the Divorce Code are provisions where part ies can request

marriage counseling, and. the court, in i ts discretion, can

order a series of marriage counselingi. I  personally have

always attempted in my practice, part icularly where I feel

that  there is  an 'oppor tuni ty ,  and one of  the f i rs t

questions on the form that I have my cl ients f i l l  outr has

there been any attempt at marriage counseling and to

. .
counsel  people par t icu lar ly  where I  sense that  th is  is  not

a  dead  mar r i age ,  t o  t r y  t o  see  i f  t he re rs  a  poss ib i l i t y  f o r

reconciL iat ion,  and f  feeL that  par t icu lar ly  s t rong eth ica l
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duty where there are chi ldren involved

. But once that is done and where it  is clear

there is no opportunity for reconcil iat ion, the committee

d+d fee1 tha t i t i s t ime tomove thep rocess fo rwa rd

MR. MOM,JIAN: I support the Mr. Frankrs

comments. A conmencement of a divorce action in Montgomery

County j-n ,fanuary of this year which runs its fuII route

wi thout  any appel la te r ights  at  a I I ,  you ' re l ike ly  not  to

be f inal ized with your economic issues untit  sometime

perhaps in 2008. You have to wait two years without the

consent being f i l-ed, and then I envision it  that your case .

is  on a shel f ,  i t  comes of f  the shel f  a f ter  the two yearsr

you blow off the dust, and then you go through a system of

prehear ing s tatements,  YoU have a nonrecord 'd ivorce master ,

i t  could take nine months to a year to go through that

process. All  you have to do as a recommendation or a

conci l ia t ion ef for t ,  then you just  f i le  a  p iece of  paper

saying I  want  a t r ia l  before a judge.  The t r ia l  before a

judge witt have a short l ist conference in threer fourt

f ive months, and then it  wil l  be l isted on a protracted

l i s t .  I  don r t  t h ink  you 'd  have  tha t  case  f i n i shed .  un t i l ,

somet ime the year  2OO8 i f  i t  takes i ts  fu l l  course

That  doesnr t  prec lude the poss ib i l i ty  o f

set t lement .  There are people who do. that ,  but  in  the '

normal case that has to be l i t igated, i f  there are some
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complex issues involvedr  Yourre ta lk ing about  youfre going

into the f i f th  year  before therers a f ina l izat ion of  i t ,

without any regard to appellate r ights.

REPRESENTATIVE HENNESSEY: SO thiS WOUId thCN

shorten it  to four years

MR. MOMJIA}T: PATdON?

REPRESENTATM HENNESSEY: Shortening the

two-year statute to one would make it  a four-year rather

than f ive?

I 
, , lfff. MOMiIIAN: Yeah

MR. FRANK: Let me just say one other thing,

Representat ive.  I t rs  not  a lways the dependent  spouse who ,

is the opponent of the divorce. In many t imes it  is the

have the major i tYnonowning spouse, the person who doesnrt have the maj

of  assets in  the i r  possession who is  the moving par ty

because they want  to ' terminate the marr iage.  And one of

the problems that I have seen in my practice, which is in

the larger  estates,  par t icu lar ly  where one spouse is  in

contro l  o f  c losely  held corporat ion assets,  is  that  that

party is the one who wil l  oppose the divorce and who wil l

use that  two-year  per iod to  begin the process of  h id ing

assets ,  o f  course a l - }  a  sudden you see then,  Representat ive

Hennessey, i f  I  ever had a case where the owner/spouse came

into me or  sa id in  the cour t room th is  is  the best  year  I rve

ever had, being the year of the divorce, they would have to
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call the paramedics

REPRESENTATM HENNESSEY: For you or for him?

MR. 
TT*:  

For both of  us- First  of  a l l ,

theyrd probably have to commit him, and then call the

paramedics for me to revive me. They al,wavs take that

period^ of t ime to show that the corporation has declined in

value and we see transfers to s ib l ings and a1l  k inds of

mischief that are not in the interest of the nonowning

spouser so th.at the sword cuts both ways

FEPRESENTATIVE HENNESSEY: Right

MR. HOWETT:. Cou1d I support the provision as

weII  on one part icular aspect.  The bi furcat ion provis ions

that appear I think on page 4 of the bil l  were put in there

to add strength to the dependent spouser not forcing a

bifurcation of the divorce from the economic issues because

werre reducing it to one year and thereby making it much

more diff ibult to get a bifurcation if you reduce the

wait ing per iod to one year.  I f  yourre going to leave i t  at

two years,  and that of  course is a legis lat ive

determination to dor then you might want to give

considerat ion to el iminat ing f rom Senate Bi I I  95 (c '1)  and

put t ing  back  in  (c ) .  Because (c . f )  was  an  ex t ra  p ro tec t ion

for one-yedr separat ions.  ' f f  you put in the two-year,  i f

you leave it at two years and leave in the bifurcation

provis ions,  i t  wi l l  actual ly lengthen the per iod beyond the
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two yearsr-  because i t  is

establ ish a bi furcat ion

current law.

.
so much more d i f f icu l t  to

under  (c .1)  than i t  is  under

REPRESENTATIVE HENNESSEY: Okay, thanks

SUBCOMMITTEE CHAIRMAN BROWNE: Thank you.

Representative HarPer

REPRESENTATIVE IIARPER: Yes, I have one

gues t i on .  f  wou ld  l i ke  to  add ress  the  b igge r " i ssue  tha t r s

not in the bi l},  which is the one-year, two-year thing, and

I  want  to  d i rect  my quest ion to  'Judge Ber t in .  I rm p ick ing

on you not  because I  get  to .

,JUDGE BERTIN: Go ahead, Pick.

REPRESENTATM MANDERINO: Come on, Kate'

REPRESENTATIVE HARPER: Because I actually feel

that  the d iscuss ion wefve had th is  af ternoon of  the

one-year, two-year provision, which is not in the bi l l  but

the.way things happen out here in Harrisburg could be in

the b i l l 'a t  some point  in  the fu ture,  maybe f ive minutes

before we pass the biII  on the f loor of the House, that

happens. I guess my question, .rudge Bert in, is from your

'vantage point of having practiced family law for manyt many

years and then having seen it  from the side of the bench

and not being involved in the trenches anlrmore where yourre

worried about how it affects your cases or a part icular

fact pattern, do you think there is any obligation on us as
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' the 
Pennsylvania Genera l  Assernbly  to  consider  whether  we'

make divorce easier or harder in Pennsylvania? I mean,

that ts  actual ly  one th ing we have to  look at ,  and f  just

wanted your.views on whether or not the one-year, two-year

plays into the bigger issue of whether divorce should be

easy or  hard,  when one doesn' t  want  i t .  When' they both want

it  we have the three-month mutual consent provision. So

werre actual ly  ta lk ing about  a d j -vorce where the par ty 'who

doesnr t ,wan t  i t  i s  no t  gu i l t y  o f ' any  fau l t  g round  and  they

don' t  want  to  get  d ivorced.  The quest ion is  f rom a b ig

.pot icy point  o f  v iew,  should we be sending the message that

i t rs  eas ier  or  harder  to  get  a  d ivorce j -n  Pennsylvania in

that one circumstance?

,JUDGE BERTIN: WeII, I  d.on't want to duck your'

.quest ion,  and I  donr t  know real ly  i f  i t 's  my prov ince in

that regard. I can only say this, that I think i t  was the

considered judgment of the good lawyers that were on this

committee who one day are representing a spouse, for

example, that does not want the divorce to go forward, for

whatever reasons, and the next day a spouse that does,

Monday representing the husband, Tuesday representing .the

wife, and I think that the sense was with the relative

backlog that  you have in  aI I  o f  the other  count iesr  a I I  o f

the counties { think throughout the Cornmonwealth, that a

one-year  separat ion would serve overa l l  the best .  in terests
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of the cit izens of Pennsylvania, and I think that the

committee wouLd be not be unhappy if  j- t  turned out to be a

one-year  per iod

But  at  the same t ime,  therers so much good in '

th is  b i l l  i tse l f  that  we cer ta in ly  could ' l ive wi th  the

two-year, but I think the overal l  sense was 
.that 

the system

would work better and serve the greater needs of the

l i t igants  i f  i t  were one year .  That ts  not  a  d i rect

response to your  quest ion,  I  guess,  but  I  th ink that fs

about the best that I can do.

REPRESENTATIVE HARPER: SO if T CAN UNdCTStANd

what  you ' re say ing,  what  you ' re say ing is  i f  yourre in  the

system, i .e .  you have decided to  get  a  d ivorce or  you are '

the unwi t t ing other  s ide of  someone who's .dec ided,  that  i t

would be bet ter  as a publ ic  po l icy  mat ter  to  get  i t  over

with faster?

,  
'JUDGE BERTIN: WeII, I  think probably, You know,

when.  there is  a  separat ion,  a  separat ion just  doesn ' t  come

wi th a problemless marr iage.  I  meanr .  therers s t r i fe  before

the separat ion,  and a one-year  per iod of  t ime is  a fa i r ly

substant ia l  per iod of  t ime.  And as the other  panel . is t

ind icated,  i f  one par ty  does not  want  that  d ivorce,  i t  just

won,t move forward. What you have to do is after that one-

year  per iod,  there 's  someth ing caI led a praecipe to

transmit the record, and then that record gets placed on a
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wait ing l is t  before the equi table distr ibut ion master,  and

each county 'has a certain amount 'of  backlog with respei t  to

when that equi table distr ibut ion master is going to get to

that. And it depends really on the lawyers and the parties

how guickly they process and get ready for their ED
'

hearing. They have to prepare inventories and

appra isements,  there 's  pret r ia l  confereng€s,  therers

appra isa ls  that  have to  be taken care of ,  pension

appra isa ls ,  bus iness appra isa ls ,  rea l  estate appra isa ls .

.REPRESENTATIVE HARPER: But all those things go

to the mechanics of  the d ivorce.

'JUDGE BERTfN: . Right

REPRESENTATfVE HARPER: I guess my question, and

I  th ink th is  . re la tes to  the a l imony d iscuss ion,  I  just  took

a look at the al imony reconmendation. The al imony is quite

generousr, much more generous than anything Irve seen in

southeastern PennsYlvania

.JUDGE BERTINI ThE ChATtS

REPRESENTATIVE HARPER: ThC ChATtS. NOt IhC

amount, the duration. A 2Q-year marriage is not unusual to

spl i t .  I f  you th ink of  somebody having a mid- l i fe  cr j -s is ,

a 2O-year marriage . is Probably--

,JUDGE BERTIN: Yourre talking about the

indef in i te  af ter  20?

I t r s  i nde f i n i t e  a f te rREPRESENTATIVE TIARPER :
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25,  but  i t rs  about  i -9  years of  a l imony,  i f  I 'm reading th is

chart r ight, which is huge compared to what you can now get

j -n  Bucks,  Montgomery,  Chester ,  or  Delaware.

,JUDGE BERTIN: WeII, you'd have to deduct from

that the years of the APL and the support.

REPRESENTATIVE HARPER: Thatfs true, but st i l I .

'IUDGE BERTIN: And that deduction is for every

year of suppdrt is a year deduction, which is substantial.

REPRESENTATf\IE HARPER: Okay, but I guess what

the commit tee was t ry ing to  say wasr  Iook,  there are

dependent Spouses out there that don't want a divorcer so

we'11 g ive them more a l imony or  guaranteed a l imony or

insured al imony or presumptive al imony, and that wi1]

sof ten the b low that  they ' re  get t ing d ivorced a l i t t le

faster ,  whether  theY want  to  or  not .

JUDGE BERTIN: No, I donrt think i t  was that

way.

REPRESENTATIVE TIARPER: NO?

,IUDGE BERTIN: No.

REPRESENTATI\TE }IARPER: BCCAUSE I tM AfTAid thAt

the House or  Senate,  or  both of  us,  may pass th is  b i l l  w i th

an amendment making it ,one'year and never go back and pick

up the al imony provisions that your committee worked so

hard on and which you did not f inal ly endorse to bring to

us .
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JUDGE BERTIN: Wellr w€ didnf t reconvene after,

we thought that the one year would be'accepted and we

didnf t  reconvene af ter  that ,  but  the consensus ' is  that  we

sti l t  would l ike the one Year

MR. FRANK: YCS

MR. MOM,IIAII: Yes.

MR.  HOWETT:  YCS.

REPRESENTATIVE HARPER :

that you also recoil Imended?

JUDGE BERTIN: YCS.

MR. HOWETT: YCS

REPRESENTATIVE HARPER: OKAY, thANK YOU.

Thank Your Mr. Chairman-

MR. ERANK: Could I address that question, i f  I

rdy,  more a l i t t le  b i t?

REPRESENTATIVE }IARPER: SUTC.

MR. FRANK: After 30 years of experience in this

f ie ld ,  my concern,  Representat ive,  d ivorce is  inev i tab le-

I t f s  go ing  to  happen .  I t f s  a  ques t i on  o f  j us t  when .  The

real. issue is what happens at the end of the day when that

happens? And I think that the real public policy issue is

at the end of the day, is the dependent spouse going to get

a fair and just result? And I think that is really the

thing that we saw out of this report. From my experience,

g iv ing that  person one more year  or  one. less year  of

But without the alimonY
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al imony pendente l i te  doesn ' t  so lve.  the problem. I t rs

proper valuation of the award, having people who understand.

the economics and the tax ramif ications and seeing in some

instances decent al imony awards going forward.

REPRESENTATIVE HARPER: Okay, but yourre once

again back in the trenches, and I was hitt ing the broader

view, should we make divorce easier or harder in

Pennsylvania? Is l ' reing at the end of this trend a bad

thing? Maybe itrs coming around on itself.  You knowr w€

ha_ve a public policy obligation here. We also have to deal

with the people who are in the trenches, in the l i t igation

and who are in  t rouble.  I rm st ruggl ing wi th  the b igger

issue that  todayrs d iscuss ion le f t  largely  undiscussed,  you

know, what is the bigger issue here about Pennsylvania's

po l i cy  rega rd ing  mar r i age?  Tha t r s  a l l - .

'JUDGE BERTIN: Well,  f  think when the statute

was f i rs t  adopted and i t  was three years '  I  don ' t  know what

our studies were then, but I dontt think there were many

States that had three Years.

MR. FRANK: NO.

.JUDGE BERTIN: I thiNk WC

Then when we dropped i t  to  two.  I tm

survey, but I fm sure plenty of  States

stood alone 
, there

unsure of the national

have six months,

. right?

MR. 'FRANK:  Or  l ess .
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JUDGE BERTIN:  .Or  less.

MR. FRANK: We started it  at the t ime

JUD-GE BERTIN: But I think the policy decision

probably in your--

I{R. MOM,JIAN: But the policy makes sense because

i ! ' "  too compl icated,  i t rs  too layered.  You can go through

.rounds of support, rounds of custody, rounds of eguitable

dis t r ibut ion.  There should be some consol idat ion so that

you don' t  go through a l l  o f  that .  Maybe one judge,

somebody handles everything. Right now in any county that

we have,  you go through layers.  I t ls  not  a  3-r ing c i rcus,

i t r s  a  3O- r i ng  c i r cus ,  because  you ' re  a l l  i n  and  ou t  o f

cour t  dozens.  o f  t imes.  I t rs  running up expenses.  You have.

every r ight to be concerned about the public and the

process of  the d ivorce system. I t rs  just  too layered.  And

practicing in Montgomery.County, the suburban counties, You

know that the divorce takes one thing, custody takes

another thing, and. the eguity distr ibution takes another,

and then in Montgomery County you got a judge for two

yearsr  d I Id .  in  the middle of  the case there 's  another  judge

that  comes in  and takes i t  over .  I t rs  impossib le  to

expla in to  a c l ient  why the b i l ls  are so h igh

MR. HOWETT: And we believe that by shortening

the t ime,  the costs  wi l l  go down.  The issue of  is  i t

eas ier  or  harder  might  be s tated d i f ferent lyr .  is  i t  more
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fa i r  or  Less fa i r?  Is  i t  more expensive .or  less expensive?

If the divorce is going to happen anlrway, and . i t-wil l ,

whe the r  i t ' s  one  yea r  o r  t he  two  yea rs ,  t hen . i s  i t  a

quest ion of  making i t  eas ier  or .  is  i t  just  a  quest ion of

extending i t 'and making i t  more expensive? I t fs  that  more

d i f f i cu l t .  I t r s  a  ha rd  ques t i on

REPRESENTATIVE HENNESSEY: If I can weigh in on

that ,  i t  just  seems to me that  a  lo t  o f  t imes when yourre

s i t t ing on th is  s ide of  the tab le,  as Kate an{  I  and the

rest  o f  us are,  then you tend to  look at  how th is  is  go ing

to be perceived by the public. And it  would be clear to me

that  i f  the b i l l  were to  pass say ing that  we' re.  shor ten ing

the wait ing period to one year, then newspaper headlines

wi l l  sdy,  "Divorce Becomes Easier  in  Pennsylvania. l '
I

.  MR. HOWETT: Yeah, no question
. ' :

REPRESENTATIVE HENNESSEY: ANd I thiNK thc

guest ion that  Katets  ask ing is ,  by d ivorce becoming easier '

do we then somehow undermine the concept of marriage as a

building block in the unit of our society? I mean, the

headlineg are not going to Say "Divorce Becomes Easier But

People Wi l1 .FeeI  That  They Were Treated More Fai r ly  Before

They Entered the Next Marriage, " or maybe encourage them to

enter  another  marr j .age,  because i t  wonr t  happen.

* * ,  HOWETT:  Wer re  no t  go ing  to  be  ab le  to

contro l  that ,  and nei ther  are You.
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P€PRESENTATIVE HENNESSEY:'. They wil l  simply be

saying, hey, divorce is easier to get in Pennsylvania, much

the same.as they felt that way when we went from three i

years to  two.

MR:  HOWETT:  You ' re  r i gh t ,  t ha t r s  go ing  to

happen.

.IUDGE BERTIN: YEAh.

REPRESENTATIVE HENNESSEY: And is that a good

-  MR. HOWETT: I t is  not  a  good th ing that  the

thing?

press  is ,go ing  to  pa in t  i t  tha t  waY

to be painting it inaccuratelY, but

that i t  wi l l  be painted that way.

MR. HOWETT: And this

prevents that from haPPening as

now af ter  a  two-Year  seParat ion.

because they ' re  going

yourre absolute lY r ight

JUDGE BERTIN: Because yourre not making divorce

easier. The question is, how do you manage that divorcer

because i t . 's  not  l ike one year  af ter  the marr iage yourre

going to  be d ivorced,  because we a l l  know that  that rs  not

true

bifurcat ion provis ion

expedi t iously as i t  does

MR. FRANK: Representative, I think there can be

perceptions, but what is the reality? And I think if you

were to do a study, the percentage of divorce that existed

in Pennsylvania when we had three years versus the
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percentage of divorce we have when we have two years' I

ial upswing in thewould be surpr ised i f  there is  any mater

percentage of divorce because we reduCed it  from three

years to  two years.  And I  a lso would be wi l l ing to  bet  $50

to your favorite charity that i f  we reduced it  to one year'

we are not going to see an increase. in' the number of

divoices in this Commonwealth. I  think the reasons for

divorce are far more systemic to a whole sorts of other .

issues in our society that have nothing to do with how easy

we  make  i t .

REPRESENTATIVE HENNESSEY: WelI, thank you.

You | vece r ta i n1yg i venusp1en ty to th i nk .abou t

.TUDGE BERTIN: Mr. Chairmanr can I just add, on

the pension. issue,  I  just  want  to  h igh l ight  one th ing

because f think you hopped out then just when Jack Howett

made a point, and I was watching and observing the pension

issue, which you were pretty l ively on, and I think what

i lack pointed out was this: ]n the situations where you

have a real moneyed spouse and you have a spike of income

maybe two, three years after the separation, I think there

was an argument, well ,  this is kind of unfair and it  would

not be appropriate to include that huge increase in salary

in those l imited cases where that would occurr and I think

what ,Jack pointed out was very good-

The proposal that we have alLows the judge to



L2s

1

2

3

4

5

6

7

I

9

Lo

1L

L2

13

L4

15

16

L7

18

19

20

2L

22

23

24

25

t reat 'each par t icu lar  asset  separate ly  so that  in  the

instance of  a 'h igh sp iker  and you have good advocates on

both sides, I am confident that the husband who got the

high sp ike could argue to the cour t  that  th is ,  therers a

difference between a passive increase and an active

inc rease r ' so . to  speak ,  and  i f  t he re  were  an  a rgumen t

indicating -that, g€€r the pension benefit  is so much higher

now because of  th is  post -separat ion increase in  sa lary ,

think an argument could be made to ttre judge to deal with
'

th is  asset  and consider  that  factor ,  because a l l  yourre

real ly  do ing is  def in ing 'what  is  mar i ta l  and what  gets  in

the mari ta l  pot .

So now th is  h igher  sp ike is  def ined in

mar i ta l  pot ,  and a judge may be persuaded to g ive

your

? n

percent  o f " that  mar i ta l  pot  wi th  th is  h igh sp ike as opposed

to pe-rhaps 50 percent  i f  there werenr t  that  h iqh sp ike i f

that  judge were persuaded that  that .was"egui tab le under  aI I

of the circumstances. so we have great leeway and the

masters have great leeway in determining what percentage of

the marital pot one should get

Now, heretofore pri-or to this amendment you

basica l ly  added up that  mar i ta l  estate,  and I  th ink most

people fe l t  you just  cut  i t  one way 50, /501 60/40,  and I

think this would give us some 1eeway..

ST,BCOMMITTEE CHAIRMAN BROWNE: WCII, one of my
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concerns is at ' the t ime of divorce, you may not know about

that marital spike. In other wordsr'  you have the divorce

and then for whatever reason, the marriage could have been

.detr imenta l  to  one of  the par t ies,  and then f ive '  s ix  years

down the road subsequent, there could be a huge marital

spike that had nothing to do with tha! past relationship
:

that  fe l l  apar t

MR. HOWETT: But of course then you're going to

have a much smaller coverture fracture because the

denominator wil l  be much larger because itrs now leingr done

on a deferred distr ibution basis. And under the code, the

preferred way is to deal with an immediate offset, and the

comment ,  which is  par t  o f  the leg is la t ion,  speci f ica l ly

says that .

Jn'DGE BERTIN: Cash out and not do a QDRO in the

def ined benef i t .  The preferred method is  to  quant i fy  th is

and then cash out, or as ,fack says, make a payment and

dont t  even hook in .

SUBCOMMITTEE CHAIRMAN BROWNE: IN A dEfiNEd

benef i t ; .  usual ly you can' t  make the--

MR. HOWETT: Well-, You value it and then you

You give the house thatts worthgive compensating assets

$100,0OO to the wi fe,  and you gr ive the pension that has a

present value now at l l re 
t ime of  the divorce.tr ia l  of

$100,000 to  the  husband
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JUDGE BERTIN: Actuaries value that future f low

of incomd, and theY saYr okay, i f  you had it  presently, i t

would be wor th $100,  O0O. And then you could say,  weI I ,  the

wi fe should get  ha l f  o f  that ,  which 
.wou1d.  

be $50,  OOO, and

shers not  go ing to  get  i t  as a fu ture f low,  shet l l  take i t

out of this bank account then

SIJBCOMMITTEE CHAIRMAN BROWNE: ThE ACIUATY,

f i rs t  o f  a l l ,  may not  be able to  predic t  that  fu ture f ]ow,

and that rs  why I rm concerned about  captur ing that  in . the ,  ,

mar i ta l  estate,  because therers c i rcumstances af ter  the

marriage is long done that this is something--

,JUDGE BERTfN:  WeI I ,  there 's  a cut -of f  date of

the  hear ing .

MR.

that  t ime.

'  '  , IUDGE BERTIN: At the date of the hearing

SUBCOMMITTEE CHAIRMAN BROWNEI. Yeah, but youtre

.say ing 
that  you take. the ent i re  t ime that  hers vested and

workinq and the t ime that he or she is married, and thatrs

what 'you ' I l  get  in  perpetu i ty  on that  pension.  so i f  you

'
have an increase because of  increase in  sa lary  or  increase

in mul t ip l ier r ,  that  increase goes to  that  former spouse.

MR. HOWETT: Only  in  a deferred d is t r ibut ion.

In a perfect wor]d, the determination of what one gets in a

divorce would. be made the day of separation

HOWETT: Wel l r  You capture what  ex is ts  at
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SUBCOMMITTEE CHAIRMAN BROWNE: Right.

MR. HOWETT, 
'B,rt 

because of just the way things

are,  the jud ic ia l  system, the fact  that  i t  takes t ime to

gather  in format ion and so for th ,  i t rs  determined a year  or

two years af ter  separat ion.

SUBCOMMITTEE CHAIRMAN BROWNE: I think in most

cases,  in  average cases you '11 have a deferred d is t r ibut j -on

because someone canrt, in your tradit ional defined. benefit

plan you wil l  not have a distr ibution unti l  some t ime in

the fu ture.

MR. HOV{ETT: Even though you donrt have a

distr ibution unti l  the future, you sti l f  have an immediate

of fset .  In  fact ,  I  would venture to  guess that  in  90

percent  o f  the cases that  even in  a def ined benef i t  p lan

thatrs not going to come into pay status unti l  sometime

af ter  the d ivorce t r ia I ,  in  90 percent  o f  the cases there

wi l l  be.  an immediate d is t r ibut ion.  The husband wi l l  get

the p lan,  i f  i t rs  the husbandrs p lan,  and the wi fe  wi I I  get

other  assets based upon the present  va lue of  that  def ined

benef i t  p ldn,  even though i t 's  not  go ing to  go in to pay

status unti l  Later. And in fact, the comment to the

legis la t ion says that  that  is  the preferred method of

d is t r ibut ion,  an immediate of fset .  I t  is  on ly  when there

cannot  be of fset t ing assets g iven to  the other  spouse that

you should be forced into using a def.ered distr ibution
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.  , IUDGE BERTIN: Because a lot of l i t igation can

occur .years f rom now about  how i t rs  d is t r ibuted.  I t fs  more

costly to do your QDRO, which is cleaner to have that

o f f se t

MR. HOWETT: But under either an immediate

of fset  or  a  deferred d is t r ibut ion,  we st i l1  use the

cover ture f ract ion.  f t rs  just  that  the f ract ion '  i f  yourre

doing an immed.iate offset, is going to be a bigger marital

por t ion of  necessi ty  because wetre not  do ing that  deferred

port ion that adds t ime to the denominator of the fraction.

JUDGE BERTIN: And in a great many of the 401K

plans,  you donl t  have that  s i tuat ion because i t 's  much

easier  to  deal  wi th  because i t rs  k ind of  l ike a bank

accoun t , soyou .va1ue i t t hen .Youdon l t have tha t

problem.

Thank you both.SUBCOMMITTEE

Thank you aII for Your

MR. HOWETT:

. 
SI'BCOMMITTEE

hear ing is  ad journed.

(WhereuPont

4 :15  p .m . )

CHAIRMAN BROWNE:

testimony today.

Thank you so much.

CHAIRMAN BROWNE: At this timer our

the proceedings were concluded at
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