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PROCEETD

* * *

CHAI RMAN CALTAGI RONE:

| know the Senat or

he will be comng -- so if it
will be starting the hearing,
here beside me for him | do

us getting started.
For the record,
t hemsel ves,

| eft and the back panel,

nmy

Sean.

REPRESENTATI VE RAMALEY:

Sean Ramal ey, 16th District,
Counti es.

MR. Mc GLAUGHLI N:
David McGl aughlin, Senior Anal
Comm ttee staff.

CHAI RMAN CALTAGI RONE:
Tom Cal t agi rone, Chairman of
127th District,

MR. RYAN: John Ryan,
t he House Judiciary Comm ttee.

REPRESENTATI VE KULA:

52nd District,

is on his way;

starting to my right

staff as wel |

Beaver

| NGS

If it is all right

he had a del ay,

is okay, officially
and | have a seat r
not think he woul d

and wor ki ng over

Good afternoon.

and Al |l egheny

Good afternoon.

yst for

State Rep.

t he House Judici ary,

Readi ng and Ber ks County.

Executi ve Director

Deber ah Kul a,

Fayette and West nmorel and Counti es.

but
we
I ght

m nd

if everybody would introduce

to

as menbers.

t he Judiciary

of
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REPRESENTATI VE SAI NATOC: | ' m Representative
Chri s Sai nat o. | have parts of Lawrence and a small
secti on of Beaver County in western Pennsyl vani a.

REPRESENTATI VE SANTONI : Representative
Dante Santoni from Berks County.

MS. DALTON: Karen Dal t on, Senior Counsel,
House Judiciary Commttee.

CHAl RMAN CALTAGI RONE: And for the record,

if the gentlemen who will be testifying, if you could
identify yourselves for the record, we will start,
and then we'll get to the testinony.

MR. GUI SE: All right. | am Dennis Guise.

| am the Chief Counsel for the Department of Mlitary
and Veterans Affairs.

BRI GADI ER GENERAL WAGNER: Good afternoon.
Scott Wagner, Deputy Adjutant General for Veterans'
Affairs, the Department of Mlitary and Veterans
Af fairs.

LI EUTENANT COLONEL KOLLAR: Good afternoon.
Lt. Col. Kris Kollar, a mlitary personnel managenent
officer for the Headquarters, Pennsylvania Air
Nat i onal Guard.

MR. EI SEMANN: Andrew Ei semann, a civilian
attorney here in Harrisburg. ' m chair of the

Pennsyl vani a Bar Association's Mlitary and Veterans'
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Affairs Commttee, also a |lieutenant colonel in the
Army Reserves.

MR. RYAN: M. Eisemann, we were going to
have the three representatives of the Mlitary
Affairs and have you as a separate testifier.

MR. EI SEMANN: Sur e.

MR. RYAN: Because | think yours may be nore
technical in nature than sone of them

CHAlI RMAN CALTAGI RONE: But pl ease stay where
you are at.

Al'l right. If we would |like to start off
with the testimny, sir.

BRI GADI ER GENERAL WAGNER: | woul d be happy
to start off, and thank you, M. Chairman.

It is a pleasure to appear before you this
afternoon to share sonme thoughts on Senate Bill 1107
on child custody proceedings during mlitary
depl oynment s.

As previously introduced, my name is
Scott WAgner. | serve as the Deputy Adjutant General
for Veterans' Affairs for the Commonweal t h of
Pennsyl vani a.

| am also a retired colonel with the
Pennsyl vania Arny National Guard and served as the

Commander of the 213th Air Support Group in
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Af ghani stan 2003-2004.

Both from the perspective of the veterans'
interests and as a former commander of depl oyed
troops, | want to thank the House Judiciary Comm ttee
and the General Assenmbly for considering this
| egi sl ati on.

When our soldiers and airmen deploy in
support of contingency operations, they are stressed
by a nunber of factors.

First and forenost is, perhaps obviously,
the stress of the conmbat zone and the hazards that
t hat entails, but secondly and perhaps nore
i mportant, especially to this issue, is the stress
that comes fromfamly situations and rel ationships,
especially when | egal proceedings and child custody
may be in dispute.

Whil e we do have some cases, and you wil |
hear | ater personal testinony, | believe we have been
fortunate in Pennsylvania in not having any highly
publicized child-custody cases involving service
members who return from depl oyment overseas to find
their preexisting child-care arrangements being
chal | enged or changed in part because of their
service overseas.

From my own experience in Afghanistan, | can
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tell you that for the most part, child-custody issues
wer e handl ed and executed as planned by the sol dier.
Still, it only takes one case and the worries that
it inflicts on a soldier to affect norale and
readi ness.

| was told recently by my former Command
Sergeant Major that this issue is affecting some
troops overseas, both active-duty servicemen and
menmbers in the reserve conponent who have Fam |y Care
Pl an i ssues. And perhaps sometimes nore inmportantly
in the active-duty case, they come from across the
United States, and they do not have the community and
the famly based from where our National Guardsmen
woul d depl oy, the soldiers, the single parent with
cust ody. It is obviously nmore so of an issue with
themif they lose their child, but it is still an
issue in both our conmponents, active and reserve.

Today's mlitary is different fromthe force
of just a few years ago. For exanple, the number of
single parents in the reserve conponents has
increased from approxi mately 46, 000 nati onwi de in
2,000 to 70,000 in 2006.

The number of female service menmbers has
i ncreased as wel | . In the Army National Guard,

nati onwi de, the number has nearly doubled since 1990,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

rising from about 7 percent of the force to just over
13 percent today.

Al t hough the increase in nunbers is not as
dramatic in some of the other conponents of the
mlitary, it is clear that in today's total force for
t he national defense, we clearly rely on female
sol diers, sailors, airmen, and marines |i ke never
bef ore.

Because of the |essons | earned in Operations
Desert Shield and Desert Stormin the early 1990s,
the Armed Forces have focused nuch nore intensely on
fam |l y-care issues.

Al'l service members who are single parents
and all married couples with mnor children where
both spouses are in the service must prepare and keep
an up-to-date Famly Care Pl an. Now, this is a
function of deploynent, a requirement of deploynment,
a requirement of serving in the mlitary.

These plans provide for the designation of
i ndividuals to care for children, both on a
short-term and | ong-term basis, when parents are
depl oyed to rempote | ocations or combat zones.

These plans recognize the inportance of
pl anning in advance for the care of children of

mlitary parents, and they are supported in sone
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cases by court-approved custody arrangenments.

As you may know, the Department of Mlitary
and Veterans Affairs manages the Scotland School for
Vet erans' Children near Chanbersburg, which offers a
9-nmonth residential school opportunity for veterans'
children, and we now have adm ssions preference for
children of deployed or deploying service members.

This represents a Famly Care Plan option
for those parents who are in this situation, and I
can tell you that | ast year at one point, we had as
many as 12 students in residence that had parents
depl oy.

In the case of single parents, the other
parent who is not in the mlitary may receive custody
while the mlitary parent is depl oyed.

I n most cases, this works out fine. \Wen
the service member returns from depl oyment, custody
is restored to its pre-deployment condition.

But in some cases, the parent who is not in
the service takes action to change custody
arrangements, either while the menber is deployed or
just after he or she returns. Someti mes they argue
t hat custody should be changed because of the
mlitary parent's deploynment obligations.

It is just not right for soldiers who serve




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11

their country and take the risks and face the
chal | enges of deployments to come home and find that
their status as custodial parents is being challenged
or changed.

The Armed Forces recognizes the inmportance
of famlies in other ways as well. W have active
famly readi ness groups and fam |y support groups
t hat support our service menbers and their famlies
during times of mobilization and then depl oyment.

These groups, which often include volunteers
from our many veterans' organizations, do a great job
in helping service menbers and famlies. Of course,

t hey cannot resolve difficult child-custody
I Ssues.

Recent Federal |egislation, which M. Guise
wi Il describe in a moment, and State |egislation |ike
Senate Bill 1107 will help address this situation.

These efforts even the playing field and
make it clear that our soldiers, sailors, airmen, and
mari nes who are serving will not suffer disadvantages
in civil legal matters because of deployments.

We have | earned over the past few years that
fam ly-care issues, including custody battles, have
been a factor in soldier retention.

Why is it inmportant for Pennsylvania to
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stand up for our service members with |egislation
i ke Senate Bill 1107? \When service menbers are
separated fromtheir famlies while they are

depl oyed, it is inmportant to give them some

addi tional assurance that their child-custody
arrangements will not be adversely affected.

Just as the demographic conposition of the
mlitary has changed in recent years, so, too, has
the way that we fight changed since Septenber 11,
2001.

Our nation relies on our reserve conponents
li ke never before, and this means that soldiers and
airmen from around Pennsyl vania and around the
country are taken away fromtheir civilian pursuits
to deploy at home and abroad.

Of the 19,000 or so members of the
Pennsyl vania Arnmy and Air National Guard, nearly
17,000 have been called to serve in operational
m ssions both at home and overseas since the
September 11, 2001, terrorist attacks.

Presently, the Pennsylvania Arny National
Guard is planning to undertake its | argest
mobi | i zati on and depl oyment since World War 1|1

The 56th Stryker Brigade and the Conbat

Avi ation Brigade are both slated to nmobilize and
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depl oy over the next several months. They will join
ot her members of our Army and Air National Guard who
are presently depl oyed overseas.

The scope of upcom ng Pennsyl vani a
depl oynments makes it all the more inportant to give
our personnel the reassurances we can with regard to
child-custody issues.

Thank you for the opportunity to make
this statement. | will be followed by Lt. Col.

Kris Kollar of the Pennsylvania Air National Guard.

LI EUTENANT COLONEL KOLLAR: Thank you
M. Chairman.

As already stated, | am Lt. Col.

Kris Kollar, and | serve as the mlitary personnel
officer for the Headquarters, Pennsylvania Air
Nati onal Guard.

In May, | returned from deployment with the
Air Guard to Ali Air Base, |Iraq, where | served
as the Deputy Commander, 407th Air Expeditionary
Group.

While there, | was responsible for the daily
wel | - bei ng of approximately 750 airmen, and during
times of emergency operations or when our facility
was under attack, | was responsible for dispatching

emer gency operations, personnel, and expl osive
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ordi nances personnel and keeping safe over 10,000
contractors, civilians, and army and air personnel.

Today, | would |like to describe some of the
i ssues that can affect our deploying airmen and
sol di ers.

First, just a word about the Air National
Guard. The Pennsylvania Army and Air National Guard
is one of the |argest and most depl oyed Nati onal
Guard forces in the United States.

Our Pennsylvania Army National Guard is honme
to the 28th Infantry Division (Mechanized), the
ol dest continuing serving division in the U S. Arny,
and the 213th Area Support Group, as well as
I mportant combat aviation units, school houses, and
training facilities such as Fort | ndiantown Gap.

The 213th Area Support Group just recently
returned froma 1-year deploynment to Iraqgq, and | arge
el ements of the 28th Infantry Division have depl oyed
in the past. And as you have heard, the 56th Stryker
Bri gade Conbat Team about 4,000 strong, is preparing
to mobilize and deploy in the next few months.

In the Air National Guard, we have three
maj or flying wings: the 171st Air Refueling W ng
based at Pittsburgh International Airport; the 193rd

Speci al Operations W ng based at Harrisburg
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| nt ernati onal Airport; and the 111th Fighter W ng
based at WIIlow Grove Naval Air Station, as well

as a number of operations and support groups based at
Fort I ndiantown Gap, State Coll ege, and Johnstown.

Al'l in all, the Pennsylvania Army and Air
Nati onal Guard have about 19, 000 personnel, and as
General Wagner observed, about 17,000 have nobilized
or deployed to support operational m ssions at home
and abroad since September 11, 2001.

As we speak today, the 111th Fighter W ng
has personnel and aircraft deployed to Bagram Air
Base, Afghanistan, in support of Operation I|raqi
Freedom The 193rd Special Operations Wng regularly
depl oys personnel and aircraft to Southwest Asi a.
Refuelers fromthe 171st Air Refueling Wng are
depl oying this week to the air base in Kurdistan, and
are also preparing to deploy later this fall to
Anderson Air Force Base in Guam to support Operation
Il raqgi Freedom Our engi neers, RED HORSE, and ot her
operational personnel have al so depl oyed.

When you | ook at the Guard, nearly everyone
has depl oyed at | east once, and | arge numbers have
depl oyed two, three, or even nore times. Over seas
depl oynments by their very nature are a cause of

stress for our personnel and their famlies.
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As General Wagner observed, the Armed Forces
has done a good job of focusing on famly issues.
Our personnel are required to prepare Famly Care
Pl ans and to make firm and forceful agreements to
care for their mnor children during deploynments.

We also rely on fam |y readi ness groups and
fam |y support groups to help our personnel and their
famlies deal with the stress of depl oynment.

Let me give you a few exanpl es where
child-custody issues have arisen in the Army and Air
Nati onal Guard.

You have heard about the cases from ot her
States, and we have been fortunate here in
Pennsyl vania that there have been no horror stories
wi t hin our borders. But all the same, | have seen
reports of several instances where child-custody
cases have involved mlitary deploynment issues.

I n an ongoing case with the 193rd Speci al
Operations W ng, the spouse of one of our airnmen has
argued that he should be denied shared custody
because of his being away from home on depl oynments
and should only have visitation rights and not shared
cust ody.

This case is conplicated because one spouse

lives in Pennsylvania while the other lives in
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Maryl and. All the same, it seems clear to the
service menber that his mlitary service is being
used against himin this matter.

I n cases involving personnel receiving | egal
assistance with the 213th Area Support Group, during
their recent deployments, there were a coupl e of
cases where noncustodial, nonmlitary parents waited
until the soldier deployed to seek to change the
custody to thensel ves.

Fam ly |l aw i ssues are the most frequently
rai sed i ssues in | egal-assistance settings. When
someone tries to overturn famly-care arrangements
set forth in the Famly Care Plans, it is a major
stressor for our personnel.

Whi | e depl oyed to Southern Iraq, |
experienced my own personal child-custody chall enges
when working with the | ocal donmestic relations
office. Although the facts of my own case and
circumstances are not germane to this proceeding, |
can attest firsthand to the exceptional difficulty
t he depl oyed airmen and sol diers experience when
confronted with child-custody issues.

lrag is a world away from central
Pennsyl vani a, and the distance exponentially

complicated my ability to deal with the |egal system
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and former spouse.

Life at a forward-operating base is
difficult enough in and of itself. Separation from
famly, combat rigors, 12- to 14-hour workdays, and
climate extrenmes are but a few of the circunstances
endured. Thoughts of a change to a pre-depl oyment
child-custody agreement only added stressors
that were certainly unnecessary and at tinmes
overwhel m ng.

Serving one's nation and Comonweal th during
a mlitary deployment should not put single mons and
dads, who just happen to also be soldiers and airmen,
at a di sadvant age.

| believe Pennsylvania service members
appreciate all the support they have received from
t he Pennsyl vania General Assembly. Thank you for
considering legislation to address difficult and
sometimes sensitive child-custody issues in a fair
and reasonabl e way.

| will be followed by M. Dennis Guise,

Chi ef Counsel at the DWA. M. Guise.

MR. GUI SE: Thank you, M. Chairman, for
t he opportunity to appear before you with regard to
Senate Bill 1107, Printer's Number 1987, related to

chil d-custody proceedings during mlitary
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depl oynment s.

We want to thank Senator Fol mer for
introducing this bill, the State Senate for passing
it unani mously, and your commttee for considering it
here today.

Prior to my appointnment as Chief Counsel for
t he Department of MIlitary and Veterans Affairs, |
al so served as staff judge advocate for Headquarters,
Pennsyl vania Air National Guard, prior to nmy
retirement in January 2003.

By coincidence, the judge advocates of the
Pennsyl vania Arny and Air National Guard had a
conference this weekend, and | had a chance to
di scuss child-custody issues with some of ny former
col | eagues. | can confirm what General Wagner and
Lt. Col. Kollar have already said.

Al t hough we have no highly publicized cases
here in Pennsylvania |like those in New York and other
States, these issues can be gut-wrenching for our
sol di ers and airnmen. Mostly | egal assistance issues
that arise for deployed sailors, airmen, sailors, and
mari nes are related to famly issues. Our personnel
have encountered situations where the depl oyed status
has been raised as a negative factor in child-custody

heari ngs.
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General Wagner and Lieutenant Col onel Kol l ar
descri bed some of the cases, and | will not repeat
t hem here. My purpose is to address sone of the
| egal issues related to the proposed | egislation.

One of the questions | have been asked is
whet her the State |egislation is needed on this
subject in light of the recent amendnents to the
Servicemenmbers Civil Relief Act, which is a Federal
law, 50 U.S.C., Appendix Section 101, et cetera.
This new revision to the SCRA became | aw as part of a
2008 Nati onal Defense Authorization Act, which was
enacted in January of 2008.

Section 584 of the Defense Authorization Act
amended two sections of the Servicenmembers Civil
Relief Act to make it clear that they apply to
child-custody proceedings.

Section 201 of the SCRA applies to
protection of service menbers agai nst default
judgments. This section was amended to state that
t hese protections, which prevent the entry of default
j udgments against mlitary personnel on active duty,
in most circumstances apply to child-custody cases.

The DoD Aut horization Act al so amended
section 202 of the SCRA, which relates to stay of

proceedings in which mlitary personnel are parties.
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Service menmbers whose service materially
affects their ability to appear in proceedi ngs are
entitled to a stay, and now these provisions apply
expressly to child-custody proceedi ngs.

These changes in Federal |aw and the
| egi slative history that acconpany them are
i mportant on a nationwi de basis. They do apply to
State courts and State proceedings as well as Federal
courts.

The conference commttee report that
acconmpani ed the Federal |egislation stated that the
i ntent of Congress was that judges should not
consi der the absence of mlitary menbers for
depl oynment as the sole or even a major factor in
determ ning child-custody arrangenents.

Section 584 of the Defense Authorization Act
as finally adopted does not go quite as far as the
version that earlier passed the U S. House of
Representatives, but it is a positive step at the
Federal |evel.

Senate Bill 1107 or simlar State
| egislation is still needed because it provides
addi tional important guidance to judges and those
i nvolved in child-custody decisions. This

| egi sl ation represents a careful bal ance.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

22

First, it applies only to "eligible
servicemembers,"” which is defined as a menber of the
active or reserve conponents, including the
Pennsyl vani a National Guard, who was serving on
active duty for 30 or more consecutive days in
support of contingency operations. It does not apply
to all menbers of the Armed Forces or even all
members on active duty but just those supporting
contingency operations. This is a significant
[imtation.

Second, the bill does not upset the
| ongst andi ng precedent that the best interests of the
children is the guiding factor in making
child-custody deci sions. It merely provides guidance
to judges that the fact that one parent is serving
his or her country in the Armed Forces in support of
contingency operations should not be a factor in
determ ning the child' s best interests.

And the bill very carefully makes it clear
t hat when a deployment is over and the parent is
avai |l able to take custody of the child as was
prearranged, the custody-order arrangements that were
in effect prior to the deployment should be
reinstat ed.

Third, the bill provides procedural
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saf eguards akin to those in the Federal
Servicemenmbers Civil Relief Act concerning the inmpact
of the failure of a deployed soldier to appear at a
heari ng. Such a failure to appear should not in and
of itself justify a nodification of a custody or
visitation order.

As both General Wagner and Lieutenant
Col onel Kol lar reported, consideration of this bil
comes at an inportant time.

The Pennsylvania National Guard is about to
enmbark on its largest mobilization since World War
1. We will have more men and women serving in
active Federal service during the next year than we
have had in years past.

Al t hough everyone hopes that these difficult
and sensitive custody issues can be worked out by
agreement anong the parties, this bill will, if

enacted, help our soldiers and airmen and reassure

them that their mlitary service will not be held
agai nst themin making child-custody decisions. | t
will also help in the retention of personnel and

pronmot e readi ness.
Thank you again for the opportunity to make
this presentation. Any of the three of us would be

happy to answer any questions you may have.
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CHAI RMAN CALTAGI RONE: Thank you.

| would |like the additional menmbers that
canme in after those folks, starting with John, if you
woul d menti on who you are and the district that you
represent.

REPRESENTATI VE PALLONE: John Pall one. I
represent northern Westnmorel and County and sout hern
Armstrong County, the 54th Legislative District in
west ern Pennsyl vani a.

REPRESENTATI VE WALKO: Don Wal ko, Al Il egheny
County.

REPRESENTATI VE MANTZ: Carl Mantz, the 187th
Legislative District, parts of Lehigh and Berks
Counti es.

CHAI RMAN CALTAGI RONE: And ny dear friend,
Jimmy Casorio, fromthe western part of the
St ate.

Questions from the menbers? Counsel, any
gquestions?

| think you made your case.

MR. GUI SE: Thank you

CHAI RMAN CALTAGI RONE: We all support the
i ssue, and hopefully we will have enough time when we
get back to be able to bring this bill up for

consi der ati on.
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Ah, Senator, please cone up here and join
us.

SENATOR FOLMER: | didn't know if you wanted
me to testify or not.

CHAI RMAN CALTAGI RONE: No; come on up here.

SENATOR FOLMER: Do you want me to testify
first?

CHAlI RMAN CALTAGI RONE: Well, you can cone up
here.

SENATOR FOLMER: Al'l right.

CHAI RMAN CALTAGI RONE: Yeah, and if you have

any questions for them while they are here---

SENATOR FOLMER: No, | have no questions for
t hem

CHAI RMAN CALTAGI RONE: Well, all right.
Thank you, gentlemen. It was good to have
you.

MR. GUI SE: All right. Thank you

BRI GADI ER GENERAL WAGNER: Thank you
M . Chai r man.

CHAl RMAN CALTAGI RONE: The Senator is here
with us, and he would |like to make some comments for
the official record.

SENATOR FOLMER: Wel |, thank you,

M. Chairman and all the menmbers of the House
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Judiciary Comm ttee.

First of all, I would |like to express ny
hunmbl e apol ogy for being tardy for my own hearing,
but there were circunstances that were truly beyond
my control, and | do, | just thank you all for being
here and for this opportunity to bring this, |
believe, a very, very inmportant issue that pertains
to our brave nmen, the young men and wonmen that are
serving for us and defending those freedoms and our
way of |ife overseas.

Attached to ny testinmony are articles from

NPR and mlitary.com that detail some of the problens

t hat soldiers, both men and women, have with child
custody during their deployments.

Consi der the case of Tanya Towne, a divorced
mot her of two who was granted custody of both her
sons but | ost custody while she was depl oyed
overseas.

Or consider the case of Marine Corporal
Levi Bradley, a divorced father, who was faced with
the chall enge of serving in Iraq while trying to dea
with changes in the custody arrangenments of his son
back in the United States.

G ven the many stresses that are placed on

the mlitary, | do not believe they should have the
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added problems of having to worry about | osing
custody of their children, not because they are bad
parents but rather because they have been depl oyed
overseas by their country.

While a bill recently signed into | aw by the
Presi dent strengthens protections for service menbers
and their famlies, there are still a number of
concerns. The fear is that mlitary mons and dads
could still be vulnerable to problems with child
cust ody.

The goal of Senate Bill 1107 is to ensure
t hat we are not punishing our soldiers by forcing
them to deci de between their famlies and service to
their country.

Senate Bill 1107 does this by freezing
child-custody arrangenments in place at the time a
soldier is deployed overseas. When a soldier returns
from depl oyment, a custody battle may resune.
However, while overseas, a soldier cannot |ose
custody if custody was previously granted.

Prior to the passage by the full Senate,
Senate Bill 1107 was amended twi ce. One amendnment
integrated the Mlitary Code, Title 51, with the
Pennsyl vani a Donmestic Rel ations Code, Title 23. The

ot her amendnment clarified the custody proceedi ngs as




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

28

they relate to deployed mlitary personnel.

| hope that this commttee will report
Senate Bill 1107 to the full House for consi deration.
In the interim | would be happy to answer any

guestions that you may have.

CHAI RMAN CALTAGI RONE: Thank you, Senator.

Are there any questions?

Thank you, Senator.

SENATOR FOLMER: Thank you.

MR. RYAN: Per haps, Attorney Ei semann, you
woul d i ke to take center stage.

It would be helpful if you use the m ke,
pl ease.

MR. EI SEMANN: That's fine. Then | think,
Mary, you should be up here, too.

MR. RYAN: She will follow in her testinony.

MR. EI SEMANN: Thank you, M. Ryan.

M . Chai rman, thank you for having me conme
here to brief the committee.

Myself, | am an attorney here in Harrisburg.
| also serve as the chair of the Pennsylvani a Bar
Association's MIlitary and Veterans' Affairs
Comm ttee.

| have recently returned from a depl oyment

to lragq, and I'm a Lieutenant Colonel in the Arny
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with 24 years of service, 16 of which is active.

And | could come fromthe side of persona
experience on soldiers that | have seen and worked
with who have to go through this custody issue.
could also talk about how it affects norale and
readi ness, but | think that was already driven home,
and those are very inmportant issues.

But quite frankly, | think the primary, the
most critical issue here, is the best interests of
the child, and | have to agree with those who want to
protect the interests of children.

| support this bill 100 percent, because |
do not think this bill has a negative inpact on the
rights of children.

| have | ooked at this bill; | have read it
many times. We have debated it through the
comm ttee. We have debated this bill through the

Pennsyl vani a Bar Associ ation's Board of Governors.

So | make it clear that | am not here as
part of PBA. | am com ng here, | was asked to be
here, as an individual. So this is not the PBA's

policy, because the PBA could not decide which way to
weigh in on. This is a controversial subject.
Looking at the bill itself, many times | do

not see a negative impact in the best interests of
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the child. It only prevents a service menmber's
rights as a parent from being inmpaired while he or
she is deployed. And | say "she" because many of the
members are nmothers as well. | personally dealt with
one or possibly two that were going through custody
i ssues as a not her.

Section 2 of the act, |looking at it
carefully, it amends Section 4109 of Title 51,
Mlitary Affairs, by allowing the court to only enter
a tenporary custody order while the service member is
depl oyed. Again, a tenmporary custody order.

The amendment makes it clear that a court
cannot make a permanent change to the custody order
t hat exi sted when the service member was
depl oyed.

| think that is key that the bill, it allows
a tenporary custody-order change. In fact, that
wor ks in conjunction with the Famly Care Pl an
process that is extrenmely inmportant in the Arnmy
Nati onal Guard and in the Arnmy and the Air Force, the
Air National Guard.

A lot of effort is taken into creating that
Fam |y Care Plan -- the soldier; the other parent, if
there is one applicable; the Commander; and then it

is also notarized. There is a | ot of work that goes
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into this Famly Care Pl an.

So then the service member depl oys, cones
back, or while he or she was there finds out that the
custody arrangement that he or she had has been
changed because the service nmenmber couldn't be there
to defend himself or herself.

The bill also prevents a court from
considering the absence of the service menber in
determ ning the best interests of the child. | think
that is a key provision.

And then finally, the bill prevents a court
fromjustifying a change in the custody arrangenent
because the service menber was not able to appear,
for obvious reasons. The service member cannot
just fly back to Pennsylvania and appear before a
court.

Back to the best-interests-of-the-child
test, because frankly, the service nmenber does not
matter. And | will have to agree with Mary that the
rights of the service member and all the other issues
t hat we address, it really does not matter when it
comes down to what are the best interests of the
child.

The bill does not prevent either parent from

filing a petition when that service menber returns
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from an overseas depl oynment.

That service member returns. One of the two
parties can file a petition to modify the per manent
custody order to serve the best interests of the
child, because circumstances can change, and the bil
does not prevent the right of either parent to do
that, which is good and which is why | support this
bi I

Even in cases where a child is living with a
nondepl oyed parent and the child has adapted to the
circumstances, | asked this question: Why has the
custody arrangement that was in place before the
depl oyment suddenly become unsatisfactory or not in
the child' s best interests?

In other words, a court with attorneys
involved and the parents involved all considered
what was in the best interests of the child, and that
was put into the permanent custody order. I f a
service menber deploys, what could happen when that
service member deploys and suddenly it is not
satisfactory?

The mot her or the father who depl oyed is
back permanently, and the child should be able to
grow up under the arrangement that both parents

agreed to or were ordered by the court. That is the
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per manent court order.

Now, the bill, again, does not prevent any
one of the parents fromcomng in and petitioning the
court to change the court order, because custody
orders always change. They are fl exible. One of the
two parents can come in and petition the court for a
hearing to change the custody arrangement if that is
t he case.

For exanple, maybe the returning parent is
suffering from Post-Traumatic Stress Di sorder, or
t hey have an injury, or anything else that can happen
where the circunmstances change. The bill does not
prevent one of the two parties from going back to
court to rearrange the custody arrangement, and |
think that is an inmportant part of the bill that has
been presented.

There can be some | anguage changes to this
bill, probably to see if possibly an expedited
hearing could be held, or maybe some of the
definitions could be | ooked at. But the urgency of
this matter, as it was nmentioned, the Pennsylvania
Nati onal Guard and the Air National Guard are
depl oying by the end of this year, and ny
understanding is that if this bill is not passed, it

could be another year before it is considered, and
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meanwhi | e, our soldiers are deployed already.

The Pennsyl vania Bar Association is
commtted and it is in favor of maybe | ooking at it
once it becomes law to air any corrections that have
to be made, but we need to get the protections in
pl ace now.

Finally, again, | have read this bill more
times than I can count, and | fail to see anywhere
how a child's best interests are automatically
j eopardi zed as a result of this bill. | f anyt hing,
| believe allowing children to be subject to
per manent changes in custody while the child's nother
or father is deployed is not in the child' s best
i nterests.

The child has a parent who is deployed into
a dangerous area. That parent's |life is at stake. I
know that in Pennsylvania we have a Stryker Brigade
| eaving, and they are not deploying to sone |arge
base where they are protected by a | ot of security
measures. They are going to be out there living,
wor ki ng, eating with the lraqgis, in contact
constantly with the enemy, and | do not see how a
child' s best interests are served by all owing sonmeone
who is back in the States to be comng in and

changi ng that order that he or she arranged before he
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left.

Thank you

CHAI RMAN CALTAGI RONE: Thank you.

For the record, that was Andrew R. Ei semann,
Esg., Chairman of the Mlitary and Veterans' Affairs
Commttee of the Pennsylvania Bar Associ ati on.

MR. EI SEMANN: Yes, sir.

CHAI RMAN CALTAGI RONE: Questions fromthe
panel ?

Senator? Counsel ?

MR. RYAN: Briefly.

CHAI RMAN CALTAGI RONE: Counsel . Or the
Deputy Executive Director, John Ryan.

MR. RYAN: Our Chief Counsel is not here, so
| do both. | am al so taking that role today.

Briefly, in reviewing this, one of the

concerns that | initially had in rereading it is,
this section will not apply to active duty for just
general training. Il s that correct?

MR. EI SEMANN: No. It has a deploynment in

support of an energency order.

MR. RYAN: So even if a person locally here
were called up for training purposes for 30 days,
they still would not be an included person?

MR. EIl SEMANN: That is correct.
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MR. RYAN: Okay. | think that is an
i mportant thing, because | think that nost training
peri ods are for a maxi mum of 30 days, aren't they,
usual ly?

MR. EI SEMANN: Most are |less than 30 days.

MR. RYAN: Yes.

Are there any circunstances where it could
actually be | onger sonetimes?

MR. EI SEMANN: Sometimes that can be | onger:
on an ADSW tour, active duty for special work, or a
depl oyment in support of operations within CONUS,
within the United States.

MR. RYAN: Right.

MR. EI SEMANN: But those are normally not
Federal orders in support of an Operation Iraqi
Freedom or Enduring Freedom

MR. RYAN: Yes, and | think that is
i mportant, because in Section 2, we are also talking
about incorporating some Federal references to here,
a call up of actual National Guard as a reserve unit,
where they are actually made a conmponent and act as a
conponent of the regular Army for the purposes of
service, right?

MR. EI SEMANN: Correct. That is what the

Pennsyl vania National Guard is facing this year, an
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order just |ike this.

MR. RYAN: Yes. So upon those
circumstances, when they are actively called up to
serve in the regular Army, basically they are in
combat situations.

MR. EI SEMANN: If they are going into Iraq,
Af ghani st an, yes, and nost, most are going into Iraq.

Some may stay in Kuwait, but nmost are going into

I raq.

MR. RYAN: Well, they are still in a
t heater.

MR. EI SEMANN: | n support of Irag. Yes,
sir.

MR. RYAN: The reason, | guess, the Guam
| ocation is probably in support of the air support
issue i s because---

MR. ElI SEMANN: That's a good point.

MR. RYAN: And Guam is even further away
than Iraqg is as far as getting back to the
St at es.

The other issue on here refers to a
contingency operation, and again, we are talking
about -- | guess with the Federal definition we are
i ncorporating, as far as the reference, to the

Secretary of Defense. And other than in Afghanistan




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

38

and Iraq, do we have or do you know of any other
situations that we have that would qualify as a
contingency operation?

MR. EI SEMANN: Sir, we have sol diers,

i ncluding National Guard, in over a hundred countries
in the world. There are contingency operations going
on everywhere. Most are, of course, small. This
bill will affect mostly those deploying to Iraq and
some who are going to Afghanistan.

But yes, contingency operations are going on
around the worl d.

MR. RYAN: Okay. But this would only be in
circumstances where they are actually going there in
excess of 30 days.

MR. EI SEMANN: Correct.

MR. RYAN: It would not include any
t emporary assignnents.

MR. EI SEMANN: No; no.

MR. RYAN: All right. | have no further
guesti ons.

CHAI RMAN CALTAGI RONE: Thank you.

Thank you very much for your testinony.

MR. EI SEMANN: Thank you

CHAI RMAN CALTAGI RONE: We will next hear

from Mary Burchi k, Esqg., Buzgon---
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MS. BURCHI K: Buzgon Davi s.

CHAlI RMAN CALTAGI RONE: Buzgon Davi s Law
Offices. Okay.

Go right ahead.

MS. BURCHI K:  Thank you very nuch.

M. Chairman, Senator Fol mer, menmbers of the

comm ttee, | thank you for allowing me to share sone

t houghts with you about Senate Bill 1107.
Prelimnarily I want to say, | don't think

we are too far apart. | represent a | ot of service

men and women because nmy base of practice is Lebanon
County, which is where Fort Indiantown Gap is
| ocat ed.

| know the sacrifices that they nmake.
have been doing this for 15 years. A |large
percentage of nmy practice is custody work, and | do
represent many menbers of the military.

Wth that being said, and may | get ny
gl asses, please? | knew | forgot something.
Sorry.

| thank you for your indul gence.

| also must say that | was very nmoved by the
testimony and the statenments that | heard earlier.
It is a very moving bill. It is one that we do not

have a | ot of disagreenment on.
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| am here testifying as a private attorney.
However, | am the Legislative Chair of the Famly Law
Section of the Pennsylvania Bar Associ ati on. We have
not taken a stand on this bill because we didn't have
enough time to get together to do that.

But I am here testifying because | do feel

that with some m nor changes in the | anguage, perhaps

this bill can be, you know, can go through and we
will all be on the same page. We believe that the
bill, the spirit of the bill, is noble, and no one is

guestioning the social policy behind moving this bil
t hrough.

That being said, | amconcerned that it may
erode the best-interest standard, which has been the
pol estar of deciding custody matters in this State,
and | believe in nmost States in the United States.

Prior to becom ng an attorney, | was an
educational therapist at a children's mental
hospital, if you will. So |I also cone from a
position of seeing what changes can do to little
people, and that is one of the reasons that | am here
t oday.

| believe that the bill as it is currently
written has the potential of thrusting, in some

situations, very young children into unconfortable
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and even frightening situations, and when | say
frightening, frightening to a little child, Not
frightening to us, but frightening to perhaps a
2-year-old who, when a custody order was entered when
they were 18 nonths old and the service menber cones
home 18 nonths | ater, may not even know t hat parent.
And we are not | ooking to take away the rights of the
service menber, but perhaps have an expedited hearing
if in fact it is necessary.

Quite frankly, |1 have not gotten,
representing as many service nmenbers as | do, | have
not ever represented someone in a circumstance such
as we are discussing today. | think that speaks well
for our judiciary, because quite frankly, in Lebanon
County, Dauphin County, Berks County, | practice in
all of these counties; | don't think the judges would
enter an order unless there were exigent
circumstances that arose during a deployment. So |
t hink we need to applaud our judiciary for that.

Do saf eguards need to be put in place?

Per haps, but one of the concerns | have as well is,
does this open up a can of worms for other parents
who may have to go overseas for |ong periods of time
because of their enployment, who perhaps are

hospitalized for |engthy periods of time, or
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institutionalized for |engthy periods of tinme?
Would it be creating some sort of constitutional
challenge if that were not taken into consideration
as well?

So | do not want to see the door open to
t hose situations, but | amafraid that this bill, as
written, may do that.

Again, | want to reiterate that | am
synmpat hetic to and understandi ng of the proposed
| egi sl ati on because of the representation that | do
of service men and wonen.

That being said, and | did want to make one
comment before | talk about the m nor changes. | am
assum ng that we are going to change |line 15, take
t hat out. It says, "...custody of the child of a
marri age entered...."

MR. RYAN: Well, if | may interrupt you at
this point, | wanted to cover that, because
Represent ati ve Manderi no, after your telephone
conference, brought that issue up.

First of all, this section that you are
referring to, 5310, refers to all custody matters,
whet her the person is in the mlitary or not.

Now, how would that interpret to your

meani ng about currently unmarried people, whether
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they are eligible for nmodification of custody orders?
Take out the change. Are you telling nme that people

that are unmarri ed cannot get a change of a custody

order?

MS. BURCHI K: No. | am saying that 1|---
Maybe | am m sunderstanding that, M. Ryan, but | am
saying that that says, "...any order for the custody

of the child of a marriage...."

MR. RYAN: That is the current | aw.

MS. BURCHI K: | understand that, and I am
sayi ng- - -

MR. RYAN: Well, what | am saying is that
that is the current |aw, whether you be in the
mlitary or not in the military.

MS. BURCHI K: Ri ght .

MR. RYAN: It does not change because we are
exempting out the mlitary fromthat position that
the person has to be married.

MS. BURCHI K: | do understand that.

MR. RYAN: Okay.

MS. BURCHI K:  Okay.

MR. RYAN: Well, | wanted to deal with that
specifically, because | was really distressed by
t hat, because as | go back and | ook at the rest of

the section in here, it makes references to other
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jurisdictional matters.

And al so in Chapter 51, which deals with
| egiti mcy and determ nation of paternity, in those
sections, it is made absolutely clear that once
paternity has been established, either acknow edged
by the person involved with our department of records
and/or by a court, that that person is to be treated
as if they had been marri ed.

So in this particular situation, we would be
tal ki ng about whether a person had ever been marri ed
and how the paternity had been determ ned, that they
in fact would be treated the same as married
i ndi vi dual s.

MS. BURCHI K:  Okay.

MR. RYAN: So | just didn't understand that
di scussion of the | aw. | think that is alnmst a
red herring, because this is our current |aw and we
are not changing it.

MS. BURCHI K: | understand that. | was not
privy to that discussion with Representative
Manderi no.

MR. RYAN: Oh, okay. Well, you just
repeated it, what she said to me, that this was a
concern and you thought that had to be changed. | f

t hat needs to be changed for the purposes of this
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act, it needs to be changed for everything.
MS. BURCHI K: | don't disagree with that.
MR. RYAN: Okay. Well, my basic argunent
is, I"mnot sure it does have to be changed- --

MS. BURCHI K:  Okay.

MR. RYAN: ---because we have been dealing

with changes in custody anmong unmarried individuals

for as long as custody was around.

MS. BURCHIK: Ad infinitum You are
absolutely right.

MR. RYAN: Okay.

MS. BURCHI K: That was not the most
i mportant issue that | had.

MR. RYAN: Okay. Then | just wished to
di spose of that, because | was concerned about

it.

MS. BURCHI K:

MR. RYAN:

a little m sunderstandi ng about

MS. BURCHI K:

But |

Okay.

think really there was just
t hat .

I n subsection (a), titled

am not

"Restriction on change of

cust ody, " | opposed

at all
custody while a service nmenber
t here are exigent

an exanpl e.

circunstances,

in forbidding there to be any change in

is depl oyed, unless

and |l et me give you
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Several times | have had situations where
service people are being deployed and they transfer
their custody rights to a famly menber, perhaps a
grandparent, an aunt, or an uncle.

If a situation would arise while that
service person is deployed with the aunt or the uncle

-- let's say the aunt, who has tenporary custody of

that child, gets a DU -- does that, the way this
bill is currently witten, does that forbid a
noncust odi al, nondepl oyed parent fromfiling a

petition to modify? That is a concern that |
have.

And this happens quite frequently where -- |
do not want to say quite frequently. It does happen

where service menmbers who are deployed transfer their

custody rights to someone, to a third party -- not a
parent, not a noncustodial parent. So that is a
concern that | have. What would we do in a case |ike

that? That is number one.

So | think if we would put in there | anguage
stating that "unless under exigent circunstances" or
something simlar to that, that may take care of that
problem that | foresee.

And again, | think the judges that | dea

with in famly court are very -- they are not going
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to just review any old change in circunstances if it
is an exigent circunstance, but, you know, that is
somet hing that | have run into.

Wth regard to subsection (b), titled
"Compl etion of deploynment,"” | would suggest that
per haps we would put in there, if in fact there is a
change in custody, as | have described in nmy exanple,
if there is a change in custody during deployment,
then there could be an expedited hearing upon the
return home of the service person.

You know, that service person wouldn't have
to go through the custody process that they many
times have, but it would be i medi ately heard by a
j udge.

And again, that would only be in those cases
where the judge found that there were exigent
circumstances that would need to change the custody
order while the service person was depl oyed. So t hat
is my suggestion on subsection (b).

Subsection (c). The current status of the
law -- and when | refer to that, | am tal king about
t he appellate |law that comes down on these custody
cases -- the overriding standard, as we all know, is
t he best interest of the child. And t he appell ate

| aw has made it perfectly clear that all things, all
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i ssues, matter in custody cases.

So while | agree that the deployment shoul d
not be considered a major factor in changing a
custody order, | would suggest that we put in there
that no court may consider "only" the absence of the
eligible service member.

Those are my concerns. | thank you for
your time, and | would be happy to take any
guesti ons.

CHAI RMAN CALTAGI RONE: Questions fromthe
members or staff?

MR. RYAN: Just briefly.

Basically in the first Section (a), you say
you do not have any difficulties with any of our
definitional standpoints as far as deployments go and
when it is eligible or not eligible?

MS. BURCHI K: No. | did have those,

M. Ryan, prior to your asking that question about
what "deploynment,"” the definition is, and that
satisfied my concerns about what that nmeans.

MR. RYAN: You do not want just anybody who
is called up for a few weeks or a period of time over
at Fort I ndiantown Gap using that as, perhaps, an
excuse to avoid a particular court---

MS. BURCHI K: Yes, sir, that is correct.
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MR. RYAN: Thank you. And | do not think
t hat was anybody's intention.

MS. BURCHI K: And | do not think it was
ei ther.

MR. RYAN: Briefly, in the first section
t hat you are tal king about, the court may enter a
temporary custody order if it is clear and convincing
evidence that it is in the best interests of the
child. How does that differ from what you are
tal ki ng about, exigent circunstances?

MS. BURCHI K: | think the definition of
"cl ear and convincing evidence" is concerning. What
does that mean? You know, is it--- | think when our
j udges hear an exigent circunstance or an emergency
situation, that, to them means nore than clear and
convi nci ng. | think that that is, in my opinion, too
nebul ous for the courts to really decide, is it truly
an emergency or not?

MR. RYAN: You mean exigent in a higher
standard to clear and convincing?

MS. BURCHI K: Well, legally, no, but | think
if we had | anguage in there of an emergency nature or
exigent nature, | think it is clearer.

MR. RYAN: Okay.

MS. BURCHI K: | think it is clearer for our
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judiciary.

MR. RYAN: Okay.

MS. BURCHI K: For instance, M. Ryan, we
have a process in the custody realm called emergency
custody petitions. It has to be a true---

MR. RYAN: | amfamliar with custody.

MS. BURCHI K: Okay, sir.

Well, as you well know then, it has to be a
real emergency for mpst of our judges, not just, hey,
he said he was going to take her and he wasn't going
to bring her home this weekend. It has to be a true
emer gency.

So | think if we had | anguage |like that in
there, it would make it clearer.

MR. RYAN: Okay. | wasn't sure if you
t hought that perhaps a DU for, let's say an aunt or
uncl e, would be something that would be an exi gent
circumstance? Would that be something that would be
an exigent circunstance?

MS. BURCHI K: | think that is something that
the court would have to consider inmediately.

MR. RYAN: Okay.

MS. BURCHI K: If that child was in the care
of that person, yes.

MR. RYAN: Okay.
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The ot her question, | guess, just briefly,
is, do you feel there is a requirenent, after the
person or the judge has made a tenmporary change,
whi ch generally under the factual things we have
tal ked about, it usually involves a third party, not
t he menber thenselves, as they may be in lraq or
Af ghani st an.

MS. BURCHI K: That is right.

MR. RYAN. That that person should have to
go through the hearing when they come back, when they
are able to physically take over or take back the
custody of the child? Do you think it should be an
emergency hearing held at that time as opposed to
just going back to the status quo?

MS. BURCHI K: Well, not an emergency
heari ng. | f necessary, and that is--- Well, if we
had the first scenario, that the custody was changed
due to exigent circumstances, then yes, there would
have to be an expedited hearing.

MR. RYAN: But what | am saying is that it
involved a third party, not involving a service
menber . You are putting them when they come back,

t hrough the problem of having to get to a hearing as
opposed to getting the full restitution or

restoration of their rights under the original order.
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Who is going to initiate that?

MS. BURCHI K: Well, the service menber
woul d.

MR. RYAN: Well - - -

MS. BURCHI K: O if not---

MR. RYAN: Well, what the point of this act
is is to take the burden off of the service menber
who has been, involuntary in nost situations, sent to
somepl ace extreme.

MS. BURCHI K: | understand that, and ny
concern is the children, and | would say 80 percent
of the time, maybe 85 percent of the time, that is
not going to happen.

MR. RYAN: Well, you are taking a situation
where a court may have already made a determ nation
about a parent that it is best that | have had full
custody of nmy child at the risk or at the, let us say
t he other person is, for sonme reason, not quite as
qualified, and the courts determ ne | should have
maj or custody of my child with visitation rights
given to the parent.

Now, what you are doing is, you may have a
t emporary change of circunstances, but that previous
court determ nation was that | was the person who was

best suited.
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Why should | have to go through anot her
hearing when | had nothing to do with this other
change of circumstance? Why don't we go back to what
the court has already determned and litigated, and
why is it you are going to put the burden back on me
to have to do that again?

MS. BURCHI K: Because it is in the best
interest of the child for the court to look at it to
make sure that that child is, that the best
circumstances are happening for that child.

And again, | do not think that this is going
to happen often.

MR. RYAN: Okay. | have no further
guesti ons.

CHAlI RMAN CALTAGI RONE: Representative
Pal | one.

REPRESENTATI VE PALLONE: Thank you,

M. Chairman.

It is hard to see over the podium

MS. BURCHI K: Oh; | am sorry, sir.

REPRESENTATI VE PALLONE: John Pall one.

And | think that | have more of a statement
t han a question, because it is my understanding, the
way | read the proposal fromthe Senate Bill, that

primarily we just want to | eave the existing custody
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order in place as the status quo, notw thstanding the
removal of either parent because of deployment in the
mlitary, for whatever those reasons are. And if,
appl ying your standard of the best interests of the
child, which having been a domestic relations
practitioner nmyself for at |east 15 years or nore, |
understand that primary care, primary inmportance
relative to the best interest of the child.

Woul dn't it be then more realistic or even
maybe more responsible then, if | amthe nondepl oyed
parent or the person with custody, if | believe
within a reasonabl e degree of certainty that it is
not in the best interests of the child to go back to
the status quo for whatever reasons, that it is
i ncunmbent upon me as the physical custodial parent
right now to petition the court, whether it be an
emergency or expedited or otherwi se, to say no, we
shouldn't let little Johnny go back to his mom or dad
under the old order because circunmstances have
changed? Something traumatic may have been happeni ng
whil e he or she was away affecting the mental state
of the individual and the ability to be able to
provide care, or physical issues that may need to be
addressed, or housing accommodations and things to

that effect.
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| think the bill in chief as it sits
addresses that, because as the nondepl oyed parent --
if you would agree or disagree, and | would like to
know -- as the nondepl oyed parent or person with
custody in the absence of the other, | could
certainly have petitioned the court on his or her
return to in fact do exactly what you are saying --
protecting the highest and best interests of the
child.

MS. BURCHI K: | do not disagree with that if
it is the custodial parent, the nondepl oyed person is
t he custodi al parent. But if they feel that the
service person upon com ng home should not have the
rights they had prior to, then yes, | think it
behooves the custodial parent to file the petition to
modi fy.

| am tal king about when there are exigent
circunst ances.

REPRESENTATI VE PALLONE: But the custodi al
party, under the same circunstances, would apply.

You would still be able to petition the court, either
under the guardianship statute and/or the custodi al
statutes, to be able to say, is it in the best
interests for this child to be with that parent under

the old order because -- nmental, physical, bl ah,
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bl ah, bl ah, blah, whatever your reasons are, | mean,
and you nmeet that burden in court.

And | know the five or six counties that |
practiced in in southwestern Pennsylvania, the judges
were very, very diligent and very, very judicious
when it came to custody arrangements anyway.

| think we nmeet that standard, because there
is already a mechanismin place to protect the
hi ghest and best interests of the child without
passi ng an unnecessary |law or putting unnecessary
| anguage in a bill that already is addressing a
problem that exists in probably a mnority of
circumstances throughout the Conmonweal th.

MS. BURCHI K: But, Representative, this bil
as it is witten would not allow the court even to
consi der the absence of the eligible service member.

| am saying, in that case, put the word
"only," that they cannot "only" consider that. That
has to be a factor in a young child's life.

REPRESENTATI VE PALLONE: And again, and
correct me if | am wrong, because | believe the
intent of the bill is to not allow a custody order to
be amended or set aside because a mlitary person had
been depl oyed.

Upon his or her return, the circumstances
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change. This section 3109, | believe it is, or 4109,
does not apply at that point because the mlitary
person is not deployed any | onger. He or she is now
back in the States, and regular, if you want to call
it that, custody and/or guardi anship arrangenents
woul d then apply.

This, | think, is just intended to prevent
anot her parent from going into court and petitioning
to have the custody arrangement, whether it is --
more |ikely under a joint and shared custody
arrangement through a primary physical custody and
shared physical visitations or whatever. But it
prevents someone from doing that in absentia saying,
well, he didn't show up, so therefore, | win.

MS. BURCHI K: Well, | do not disagree with
that at all.

REPRESENTATI VE PALLONE: That is what the
intent of this legislation is. And | do not want to
speak for the Senator, but having been a donestic
practitioner for nore than 15 years, | know
sometimes the shell game that gets played in donestic
court.

MS. BURCHI K: You bet. Absolutely.

REPRESENTATI VE PALLONE: And this protects a

deployed mlitary person, whether it be a male or
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femal e, during his or her absence while he or she is
depl oyed, from having a modification put into place
ot her than something that is clearly of the highest
and best interests of the child, such as a
guardi anshi p arrangement or something because that
parent isn't here to make those deci sions.
MS. BURCHI K: That is true. Maybe- - -
REPRESENTATI VE PALLONE: As soon as that
mlitary person comes back, this section does not
apply anynore because he or she is not deployed. He
or she is back in the States, and the regul ar
standard, infinitum of years of custody |aw, whether

it be common | aw and/or statutory |aw, conmes into

play at that point, including case |aw.
MS. BURCHI K:  Well, maybe | am
m sunder st andi ng subsection (c). Per haps Senat or

Fol mer can explain it to me.

It says, "If a motion for the change of
custody of the child of an eligible servicemember who
was depl oyed in support of a contingency operation is
filed after the end of the deployment, no court may
consi der the absence of the eligible servicemenber by
reason of that deploynment in determ ning the best
interest of the child."

REPRESENTATI VE PALLONE: And again, | think
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my reading of the statute being proposed says that
cannot conme in and say, well, this father or this
mot her has not visited this child in the | ast

13 nont hs.

MS. BURCHI K:  Okay.

REPRESENTATI VE PALLONE: And as we do in
many cases when we l|litigate custody, if there has
been no contact from the parent for an extended
period of time, you can certainly use that as
justification not to give very liberal custodi al
and/or visitation rights.

MS. BURCHI K: Sur e.

REPRESENTATI VE PALLONE: \What we are saying

we

in this case, notwi thstanding the fact that he or she
was depl oyed, you have to | ook outside the depl oyment
for your justification to say you cannot use that
time of deployment out of the Commonweal th.
If I am sent to Iraq or Afghanistan or

wher ever else in the world because of my mlitary
assignment, | mean, it is unreasonable for me to have
frequent contact with my son or daughter because | am

in some other part of the world, whether it be with
the ability to | eave or not.
This, again, for the 2 years prior to

depl oynment the mlitary person never saw the child,
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t hat beconmes rel evant information. For 2 years, this
person never saw the child; then he or she was
depl oyed.

You know, notwi thstanding that, if we were
doing this 13 months ago, we would be saying, 2 years
bef ore he got deployed, he never saw the child; we
need to ease this child in under that fact scenario.

But the way this is written, subsection (c)
says that you cannot use the period of deploynment as
part of your rationale to block custody and/ or
visitation, and | think it is legitimate, and | think
it is absolutely right on point.

MS. BURCHI K: And | would only suggest that
if we add the termthat they can not "only" consider
that, that that really does serve the best-interest
standard of the child.

And again, | go back to my scenario of a
very young child who maybe for half their lifetime
hasn't seen this person. Again, not through any
fault of that service member, but if we are going to
keep the best-interest standard, don't we have to
consi der absences of time, even though they are not
t hat parent's fault?

And that is why |I say put in there not

"only" consider that, that cannot be the "only"
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criteria for modi fying a custody order after
depl oynment has ended.

REPRESENTATI VE PALLONE: | think that
existing judicial discretion applies and that issue
has been addressed.

Thank you, M. Chairman.

CHAI RMAN CALTAGI RONE: Thank you.

Senat or Fol mer.

SENATOR FOLMER: Hi, Mary.

MS. BURCHI K: Senat or .

SENATOR FOLMER: No one has greater respect
for yourself than nmyself. You do what you do very
wel |, and knowi ng that, you are a very good person
al so.

But after saying all that, | want to try to
give you, being the author of the bill, what my whole

goal here was.

First of all, no one takes nore seriously
the Constitution -- and | carry it with me everywhere
| go; right there it is -- than nyself. No one, as a

father and as a grandfather, as someone who believes
in the traditional institution of famly, and it is
unfortunate we have divorces and so forth and these
battl es take place and the children become pawns in

this whole messed up, crazy system The goal here of
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this bill is to make sure that those men and women
who are serving in those extreme circunstances, that
t hey do not have to be worried that they may | ose a
custody battle because they are not there because of
t hat extreme circunstance.

We tried in our best attempt in witing this
bill to make sure that we put forth the best
interests of the child the best we coul d. No bill is
perfect, obviously. And | am not opposed to any
changes to the bill as long as it does not get caught
up in the quagmre of this whole system that we have
here. And we can get really bogged down, and | think
that this bill is just too inmportant, not because it
is mne, shoot, you can take my name off of it. I
mean, seriously. | mean, anybody here can put their
name on it. | really don't care.

My main concern, and | could not be nore

sincere, is that what is going on and the stories

that | have read -- | included two with my testimony,
and there are scores of others. | just believe that
the bill, the whole intent of the bill, was to make

sure that there were no advantages either/or, that
there was just a maintained equal playing field, that
when they would return, any battles that may ari se

woul d take pl ace. | do not want to do anything that
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woul d hurt a service person.

And finally, that reason is this: Since
being in this position, | never realized -- and |
have gotten to know a | ot of the gentleman and | adi es
who serve for us over at the Gap -- how
di senfranchised as citizens they feel at times. They
don't feel a part of the political system They j ust

feel as though they are just there.

And they vol unteer. Yes, they are paid and
so forth, but they still put their lives on the |ine,
and | just feel that -- and as a parent, the | ast

thing I would want to be worried about when |I'm
dodging a bullet or a car bonb or any other scenario
t hat occurs over there, that | would be sitting there
goi ng, geez, | wonder if |I'm going to |lose ny child
because |I'm here, and so forth.

So that was basically, to answer it in a
| ong way, the original intent was not to create an
advant age for or against; it was mainly to make sure
t hat, and more upon children, but it was to make sure
t hat those men and women who are serving overseas,
t hat they do not need to worry about this, | mean,
that this be on hold until it is finished.

That was the whole intent.

MS. BURCHI K: And | do not disagree with
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that at all, Senator. My concern remains with the
chil dren.

SENATOR FOLMER: Thank you.

MS. BURCHI K:  Thank you.

CHAI RMAN CALTAGI RONE: Thank you for your
testi nony.

MS. BURCHI K:  Thank you.

CHAI RMAN CALTAGI RONE: We will next hear
from Matt hew T. Dohner, a Sergeant in the
United States Army National Guard.

SERGEANT DOHNER: Good afternoon,

M . Chairman, Senator Fol mer, honorable members of
the commttee.

As you mentioned, my name is Matthew Dohner.
| am a Sergeant in the 28th Aviation Brigade in the
United States Army National Guard, and |I'm schedul ed
to depl oy next year.

| come before you today to express ny

support for Senator Folnmer's Senate Bill 1107. This
bill will not only affect mlitary members across the
State, but it will affect me personally.

My story is one that is echoed not only
across Pennsyl vani a but across the country. Today, |
would It ke to share with you a condensed version of

my situation.
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| am the father of a 10-year-old daughter,
and | have had primary custody since she was 3 nonths
ol d.

In 2004, | was deployed to Iragq. At the
time, | was still living with my nmother, and as per
my mlitary Famly Care Plan, my nmother assumed
full-time care of my daughter.

During nmy deployment, nmy daughter's nother
sued me for custody because, and | quote from her
petition for custody, "He has been away from the
child for an extended period of time."

Not only was | fighting in a war zone, but |
was also fighting the battle at home to keep custody
of my child. This added to the stress |evel that I
was al ready under fighting for my country, which | am
very proud to have done.

Not only did my mother have to have the
stress of a son at war, but she also had the stress
of fighting for me to keep custody of ny daughter.

This also was a very stressful time for ny
t hen 6-year-old daughter. Not only was | not around
to help explain the situation to her, but the
situation was freely spoken about in her mother's
home while she was on her weekend visits.

No child should have to be subject to the
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t hought that he or she will be taken away fromthe
only home that they know and put into another while
their primary parent is deployed. And currently, |
am bei ng sued once again in the event that | am
depl oyed com ng up in February.

Men and women across the State are fighting
in Af ghani stan and Iragq. No one should have to have
t he additional stress of their child being taken away
fromthem while they are at war. This is a dangerous
di straction. MWhile their thoughts should be on
keeping themsel ves and fellow service men and women
alive, their thoughts are at home with their children
and trying to maintain custody.

In conclusion, | would Iike to deeply stress
that this is an undue hardship that soldiers and
their famlies should not have to encounter. | pl ead
with you today to pass Senate Bill 1107 out of
comm ttee and on to a vote so that no other mlitary
famly has to go through this additional stress while
depl oyed.

Today, my wife and |I are raising a wonderful
young | ady. Both my wife and | are in the Guard.
Wth the war still waging and a probabl e depl oynent
in the future, my thoughts go to my famly and what

additional fights that they may have to be subject to
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if this bill is not passed.

| would like to thank the comm ttee for

allowing me to share ny story with you.
any questions, | would be happy to answer
CHAl RMAN CALTAGI RONE: Thank you.

Questions? M. Ryan.

f there are

t hem

MR. RYAN: Sir, did your mother have to go

to court to attenmpt to defend the change while you

wer e away?
SERGEANT DOHNER: Yes, she did.
MR. RYAN: She di d?
SERGEANT DOHNER: Yes.
MR. RYAN: And obviously, | guess

successful at that particular point?

she was

SERGEANT DOHNER: She was successful only

because nmy daughter's nother never informed her

attorney that | was in Iraqg and just said

t hat |

wasn't around my child for an extended period of

time. So it was thrown out, and after | returned
home, | was sued again for custody, which I did
wi n.

MR. RYAN: Okay. But she fully knew wel |

t hat you were in Iraqg.
SERGEANT DOHNER: Yes, definitely.

definitely did.

She
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MR. RYAN:
advant age of that?
SERGEANT DOHNER:
MR. RYAN: | have
numer ous
ages ago with the Sailors'
whi ch we don't
| ot .

SERGEANT DOHNER:
Act now.

MR. RYAN: Yes.
t hese circunmstances where
gener al
statute that would cover t

be, | do not know whet her
t he people are ignorant of
and do not recognize it
| guess that

separate Pennsylvania act.

And your

reports concerning,

have anynore.

But

application of what |

as much as they used to.

ex-wife tried to take
Yes, she did.
read about and seen

and these being ages and
and Sol diers' Relief Act,
Thirty years changes a
The Civil Service Relief
basically there are now
it seems today that the
t hought was a Feder al
hese situations seens to
they are just ignored or
t heir existence anynore

But

is the reason why we probably need this

SERGEANT DOHNER: Definitely.

MR. RYAN: Thank you.

CHAI RMAN CALTAGI RONE: Kar en.

MS. DALTON: Sergeant, thank you. It's an

honor

| must admt, |

have never

to speak to you today.

been in the
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mlitary. Woul d you kindly go through with us the
process of the Famly Care Plan initiation so that we
understand, at |east | understand the steps that are
taken for custody arrangenents?

SERGEANT DOHNER: Sur e.

MS. DALTON: And thank you, M. Chairman.

SERGEANT DOHNER: Sur e.

It is actually several different forns that
you need to fill out.

You sit down with your Commander and you go
t hrough a questionnaire with him which you initial
as well as him This takes about, usually about an
hour just to sit down with your Commander and go
t hrough that questionnaire form

You sel ect what person you think would be
most capabl e of taking care of your child in the
event that you are deployed or away. And once that
has been done, it has to be taken to a notary, and
anot her form has to be signed by the person that you
have selected to take care of your child, and that
has to be taken to a notary as well, so that all
parties know who is going to be taking care of the
child, that they are not just going to somebody else
when you | eave.

MS. DALTON: So, Sergeant, just in ternms of
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t he practical application, so the existing custody
order -- and | am just making this up, as an exanple
-- that the other parent would concede to get their
weekend custody?

SERGEANT DOHNER: Correct.

MS. DALTON: So in other words, the person
who is taking care of the child under the Famly Care
Pl an stands in the shoes of the soldier.

SERGEANT DOHNER: Exactly. Yes.

MS. DALTON: Thank you, M. Chair man.

Thank you, Sergeant.

CHAI RMAN CALTAGI RONE: Are there any other
gquestions?

If not, we will adjourn the hearing. But |
have prom sed the Senator, my dear friend, that I
would like to put it on the schedul ed cal endar when
we get back, because | think it is absolutely
necessary, | think the intent is well meant, and |
t hink some of these other m nor problens we can work
out .

But | think it is urgent, especially with
the news that we have heard with the deploynment that
will be com ng up, that we get this legislation into
| aw.

Thank you




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

71

SERGEANT DOHNER: Thank you.

CHAI RMAN CALTAGI RONE: The meeting is

adj our ned.

(The hearing concl uded at

2:28 p.m)
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| hereby certify that the proceedi ngs and
evi dence are contained fully and accurately in the
notes taken by me on the within proceedi ngs and that

this is a correct transcript of the sane.

Debra B. M Iler, Reporter




