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CHAI RMAN CALTAGI RONE: This is the House
Judiciary Comm ttee Hearing on House Bill 1625.
Representative Glen Grell will open up the testinony.
And before that, 1'd |like the panel menbers and staff,
if they'd introduce thenmselves fromny |eft. Carl .

REPRESENTATI VE MANTZ: My nanme's Carl Mantz.
| represent the 187th Legislative District, Berks and
Lehi gh Counti es.

MS. COATES: Karen Coates, counsel for the
House Judiciary Comm ttee.

MR. MCGLAUGHLI N: Good morning, |adies and
gentl emen; David MG aughlin, Judiciary Comm ttee staff.

CHAI RMAN CALTAGI RONE: Tom Cal t agi rone,
Chai rman, House Judiciary, 127th District, Reading and
Ber ks County.

REPRESENTATI VE SAIl NATOC: ' m Representative
Chris Sainato, the 9th Legislative District, which is
parts of Lawrence and a small section of Beaver County.

REPRESENTATI VE MANDERI NO: Good nmor ni ng.
Kat hy Manderino, 194th District, parts of Philadel phia
and Montgomery Counti es.

REPRESENTATI VE RAMALEY: Sean Ramal ey, 16th
District, Beaver and All egheny Counti es.

REPRESENTATI VE FRANKEL: Dan Frankel, 23rd
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District, Allegheny County.

REPRESENTATI VE GRELL.: Good morni ng, M.
Chai r man. For the record, G en Grell, menber of the
Commttee as well; and I'"'mfromthe 87th Legislative
District, which is part of Cunberland County.

Good nmorning; and thank you, M. Chairmn,
for conducting a hearing on House Bill 1625. | want to
t hank my coll eagues for attending and hopefully we wil
give you the information that you need in order to
evaluate the merits of House Bill 1625. | also
appreciate the efforts of our staff in preparation for
this hearing and the witnesses that you'll hear from
shortly.

| don't purport to be an expert on
arbitration. Although, | am an attorney, | can probably
count the number of arbitrations on one hand that |'ve
personally been involved with. So if you have specific
gquesti ons about the process or the provisions of the
| egi sl ation, you would probably be better off waiting
for either of the testifiers; although, | will certainly
do nmy best to answer for ny |egislation.

Let me just give you a brief overview of
House Bill 1625, which is referred to as the Revised
Uni form Arbitration Act for Pennsyl vani a. For many

years, Pennsylvania |aw has allowed arbitrations as an
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alternative to the court systemin resolving primarily
commercial disputes. Arbitration is used primarily in
this context at least in contract clainm and
particularly in construction cl ains.

It is an alternative and has proven to be a
very effective alternative to the costly and someti mes
very time-consum ng burdens of a traditional court
proceeding, and it serves the purpose of reducing the
burden on our court systens by allowi ng these claims to
be resolved through these alternative means.

Arbitration has also served to enhance the
| evel of expertise that can be brought to considering
t hese types of clains. Rat her than having a judge who
is learned in the law or a jury who is perhaps | earned
in alot of different things, arbitration panels are
typically chaired by or occupied by people who have a
particul ar expertise or know edge base in the subject
matter that is at issue. So it allows the litigants to
have an enhanced | evel of expertise in resolving their
cl ains.

As | said, I'll leave the details of this
particular |l egislation to other testifiers; but you do
need the backdrop to understand what we're trying to do
here. Because from the | ook of it, it appears to be a

fairly volum nous and conprehensive piece of
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| egi sl ation. But keep in mnd t

has a Uniform Arbitration Act.

hat Pennsyl vani a al ready

This Act was the product

of the National Conference of Comm ssioners on Uniform

State Laws, which as many of you

or all of you know, is

a group that is comprised of comm ssioners who are

appoi nted by their respective st
and to consider uniform | aws and
for enactnment of those |aws back
st at es. The Uniform Arbitration
t hrough the National Conference
Uni form State Laws and has been
st at es.

Pennsyl vani a adopt ed
had 20-sone years of experience

Arbitration Act here in Pennsylv

ates to go and convene
to make recomendati ons
to their respective

Act was devel oped

of Comm ssioners on

adopted by 49 of the 50

it in 1980, so we've
with the Uniform

ani a. Now, as the

comm ssioners get together annually at |east to work on

ei ther devel oping new Uniform Laws or revisions to

Uni form Laws that are in existen

ce, they have for some

time, considered the possible need to revise the Uniform

Arbitrati on Act.

What we see enbodi ed

in House Bill 1625 is

t he product of the work of the Comm ssioners, and

Comm ssioner Ray Pepe will testi

fy in alittle while.

He is a menber of that Comm ssion on behalf of the

Comonweal th of Pennsyl vani a and

has been involved in
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t he devel opnment not just of revisions to this Act but
revisions in the devel opment of other Uniform State
Laws.

Since the time of its adoption in 1980, the
experi ence has shown that there were sone features of
the bill -- of the Act that need to be revised, either
because they were not clear enough or the circunstances
in the arbitration process have changed significantly
since that tinme.

The revisions that are enbodied in House
Bill 1625 have been adopted either in whole or in major
part by 13 other states, and we're presenting House Bill
1625 to the General Assenbly so that Pennsylvania m ght
become the 14th of those states to update its Uniform
Arbitration Act in line with the recommendati on of the
Comm ssi oners.

So with that, we are going to hear today
fromtwo presenters who are practitioners and very
knowl edgeable in this area. Lou Coffey has been
i nvol ved, and he will tell you his background. He' s
been involved with arbitrations in Pennsylvania even
before we had a Uniform Arbitration Act, so he's very
experienced. And also, as | nmentioned, Attorney Ray
Pepe, who is a nmenber of the National Conference of

Comm ssioners of Uniform State Laws.
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So without further ado, unless t

specific questions for nme about the | egislat

here are

ion, | wil

turn it over to our two witnesses to give you the

details of the Bill.

Thank you, M. Chairman.

CHAI RMAN CALTAGI RONE: Thank you,

Representative Grell. Are there any questions fromthe

ot her nmenbers?

| f not, come on up.

REPRESENTATI VE GRELL: Thank you.

CHAI RMAN CALTAGI RONE: We'll next hear from

Louis Coffey, Esquire, Philadel phia Wl fBlock and al so

M chael David McDowell, Allegheny.
REPRESENTATI VE GRELL: It's not
just M. Coffey.
CHAlI RMAN CALTAGI RONE: Cof f ey.

good, sir.

hi m It's

Okay. Very

MR. COFFEY: Good morning, M. Chairman, and

honor abl e menbers of the Commttee. My name is Lou

Coffey. And as the Chairman said, | amwith the |aw

firm WI fBlock, formally known as Wbl f Bl ock,
Sol i s- Cohen, based in Phil adel phia and have
for over 30 years and have been on panels of

American Arbitration Association since 1972.

Schorr,
practiced

t he
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The types of cases that | arbitrate and
medi ate tend to be conpl ex business disputes, major
construction claims, things of that nature.
| want to thank the Commttee for taking up this Bill
and for hearing fromus this morning. | also want to
t hank Representative G en Grell for being the primary
sponsor of this Bill and Representatives Cappelli
G ngrich, Josephs, who is ny representative, Keller,
Moul , Rapp, Sonney and Youngbl ood for co-sponsoring the
Bill.

|''m here to present the position of the
Pennsyl vani a Bar Associ ati on. On behal f of the Bar
Association, | thank the sponsors of the Bill for taking
t he recomendati ons of the Bar Association to cause the
Revi sed Uniform Arbitration Act with m nor nodifications
to be adopted as the | aw of the Comobnweal t h of
Pennsyl vani a.

The sponsors of the Bill have agreed with

the recommendati ons of the Bar Association and we urge

adoption of House Bill 1625. Along with the Honorabl e
G. Thomas M ller, | co-chaired a Commttee of the Bar
Associ ati on whose charge was to review the Bill, issue a

report with recomendati ons and copies of the report

have been made available to the Judiciary Comm ttee.
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Ray Pepe, who will follow me this morning,
wi |l among other matters, give you some background on
t he Nati onal Conference of Comm ssioners on Uniform
State Laws. As Representative Grell stated, M. Pepe is
one of the Conmm ssioners from Pennsylvania. The Uniform
Arbitration Act was pronulgated in 1955 by the Nati onal
Conference of Comm ssioners on Uniform State Laws.
Forty-nine jurisdictions have adopted the Uniform Act or
simlar |legislation, and Pennsyl vani a adopted the
Uni form Arbitration Act in 1980. So there's been over
50 years of experience with the Uniform Act and about 28
years of experience in Pennsylvania with the Uniform
Act .

The primary purpose of the Uniform Act was
to ensure the enforceability to bring this to
arbitrate. Since that time, arbitration has become a
wi dely accepted procedure for resolving disputes. Such
growt h caused the Conm ssioners to appoint a drafting
commttee to revise the Uniform Act in |ight of the
i ncreased use of arbitration, the conplexity of disputes
bei ng resol ved, and devel opments of the law and also to
t ake advant age of best practices that devel oped since
1955.

The Uniform Act did not address some very

I mportant issues. It does not address who deci des the
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arbitrability of the dispute and by what criteria.
Section 7306 of this Bill addresses those issues. The
Uni form Act does not address whether a court or
arbitrators may issue provisional renmedies. Section
7308 of this Bill addresses that issue. The Uniform Act
does not address how a party can initiate an arbitration
proceedi ng. Section 7309 of the Act addresses that
issue. The Uniform Act does not address whet her
arbitration proceedings may be consoli dated. Section
7310 of the Bill addresses that issue. The Uniform Act
does not address whether arbitrators are required to
di scl ose facts reasonably likely to affect impartiality.
Section 7312 of the Bill addresses that issue. The
Uni form Act does not address to what extent arbitrators
or an arbitration organization are inmmune from civil
action. Section 7314 of the Bill addresses that issue.
The Uni form Act does not address whether arbitrators or
representatives of arbitration organizations my be
required to testify in another proceeding, and Section
7314 of the Act addresses that issue.

And there are a nunber of other issues, very
i mportant issues, that have come to |ight since 1955
whi ch the Uniform Act does not address and are addressed
by this Bill. The drafting commttee of the Uniform

Comm ssioners agreed on two guiding principles in
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drafting the revised Act, first, that arbitration is a
consensual process in which autonomy of the parties
shoul d be given primary consideration so long as their
agreements conformto notions of fundanmental fairness.
The revised Act provides parties the opportunity, in
most i nstances, to shape the arbitration process to
their own choosi ng. They can design the process, again,
as long as it conmplies with fairness. And the second
guiding principle is that the underlying reason many
parties choose arbitration is the relative speed, the
| ower cost, and greater efficiency of the process.

The revised Act does not expressly deal with
international arbitration, because according to the
drafting commttee, few international cases are dealt
with in state courts. As Representative Grell stated,
the revised Act has been adopted in 13 jurisdictions and
it's currently being considered by four additional
jurisdictions in addition to the Commonweal t h of
Pennsyl vani a.

The Act has been endorsed by the American
Arbitration Association, the National Arbitration Forum,
t he predecessor of JAMS, then known as JAMS Di spute, The
Nati onal Academy of Arbitrators, The Di spute Resol ution
Commttee of the American Coll ege of Real Estate

Lawyers, and the Association of the Bar of the City of
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New York, and by the followi ng sections of the American
Bar Association, the Dispute Resolution Section, the
Litigation Section, the Business Law Section, the
Touri st and | nsurance Practice Section, the Real
Property, Trust, and Probate Section, The Labor and
Empl oyment Law Section and the Senior Lawyers, and it's
al so been adopted by the Pennsylvania Bar Associ ation.

The Subcomm ttee of the Pennsylvania Bar
Associ ation that nmet to review and report on the revised
Act, met five times in addition to nunmerous discussions
t hrough e-mails; and a list of the menmbers of that
commttee is attached to the report. The subcomm ttee
is conprised of experienced and full and part-time
arbitrators, |aw school professors, a former Comon
Pl eas Judge, the Chief Adm nistrative Judge of the
Pennsyl vani a PUC, and a regional Vice President of the
American Arbitration Association, as well as a
Comm ssi oner of the Uniform Comm ssion.

In addition, the subcomm ttee sought and
received input fromthe Pennsylvania Trial Lawyers
Associ ation and the Government Lawyers Comm ttee of the

Pennsyl vani a Bar Associ ation.

That concludes nmy formal remarKks. |'d be
happy to answer any questions you may have. "1l do the
best | can at it.
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CHAI RMAN CALTAGI RONE: Thank you. We' ve
been joined by Representative Joseph Petrarca from
West mor el and County. |s that correct, Joe?

REPRESENTATI VE PETRARCA: Yes, sir.

CHAI RMAN CALTAGI RONE: One of the questions
t hat was brought to ny attention, and 1'd like to see if
you could answer this, does this run into trouble with
t he Supreme Court Legislature superseding the right of
the Court to regulate the Court system? This has been
one of the concerns that has been raised, and 1'd I|ike
to hear your answer to that.

MR. COFFEY: The Uniform Arbitration Act
whi ch was enacted in Pennsylvania in 1980 and has been
in existence for 28 years now, does contain some of the
same provisions that are contained in the Revised Act,
al though there have been major revisions in amendments;
and | have not heard that there has been any issue with
the Supreme Court's authority to regulate the practice
of law in Pennsylvani a. So I'm not aware of that being
an issue.

CHAI RMAN CALTAGI RONE: Well, |I'mjust
concerned about this piece of legislation. There's been
an issue raised, to be perfectly honest with you, that
came fromthe trial |lawyers and this was one of the

i ssues that was being raised by them that this could
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potentially pose some kind of a conflict with the
overarching verbiage in the legislation that's before
us.

MR. COFFEY: Well, M. Chairman, |'d be
happy to hear fromthe trial |awyers to talk with them

and get an understandi ng of exactly what their concern

i S. Off the top of ny head, I'm having difficulty
under st andi ng where they see the issue; but |I'm
certainly willing to talk to them and to report back to

you when | know sonmet hi ng nore.

CHAlI RMAN CALTAGI RONE: Counsel .

MR. MCGLAUGHLI N: Thank you, M. Chairman.
Good morning, M. Coffey. | was privy to a copy of a

report that had your name on it from about 6 or 8 years

ago. You sat on -- you chaired a comm ssion regarding
this matter, | believe; is that correct?

MR. COFFEY: | co-chaired that. Yes, sir.

MR. MCGLAUGHLI N: Or co-shared that.

MR. COFFEY: And did sign the report from
2002.

MR. MCGLAUGHLI N: Yeah. My question was
this, | noticed certain recommendations that were in
t hat report. Have you had a chance to review House Bill

1625 to determ ne whet her or not those reconmmendati ons

in that report were actually now reflected in the
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current version of 16257

MR. COFFEY: Yes, sir, | have; and they are
reflected. There's perhaps one point, and that is the
effective date once this is enacted; and | think that's
somet hing that's, you know -- can be determ ned. It may
be appropriate to give people a year or two notice that
t he new statute has been enacted and a chance to find
out about it and become famliar with it, but | think
t hat House Bill 1625 does reflect the recommendations in
the report, yes, sir.

MR. MCGLAUGHLI N: Okay. Thank you, sir.
One ot her question | had, although I'm somewhat of an
old hand at the Bar nyself and this came in after ny
adm ssion to the Bar, ny practice was primarily
concerned with crimnal cases; and | didn't do too many
arbitrations. My question though is this, and it
probably springs from sone ignhorance and | do apol ogi ze
for that, the situation we have in Pennsylvania with --
even under the present Act, are there situations where
arbitration is forced on parties or is this always an
el ective option for parties or people that are in
di sputes?

MR. COFFEY: | believe there may be some
situations where arbitration is mandated. Also, there's

been concern --
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MR. MCGLAUGHLI N: Woul d that be in
connection with |ike an enpl oyment contract or something
al ong those lines?

MR. COFFEY: Possi bly, yes.

MR. MCGLAUGHLI N: Okay.

MR. COFFEY: | was also going to say in
consumer transactions, more and nore we're finding
arbitration provisions and contracts dealing with
consumer transactions and although the consumer
technically has a choice of signing that agreement and
accepting those provisions or not signing it, in many
i nstances as a practical matter there is no choice. And
in a nunmber of those situations, the courts, when faced
with a challenge to enforceability of the arbitration
provi sion, have | ooked very closely at those provisions
to see whether or not they are fair to the consuner.

And in those situations where the courts have found that
they were unfair to the consumer, they've said that the
provision is unenforceable. I n other situations,

t hey' ve found that the provisions, although forced on

t he consumer, were fair.

MR. MCGLAUGHLI N: Okay. Thank you very
much, sir.

MR. COFFEY: Yes, sir.

CHAlI RMAN CALTAGI RONE: Representative Grell.
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REPRESENTATI VE GRELL: Thank you, M.

Chai r man. M. Coffey, thank you very much for your
testinony and com ng here today. You testified in |arge
part about, | believe, seven different areas that the
Uni form Arbitration Act as it currently exists does not
address but the revised Act would; and |I wanted to ask
you about two of those --

MR. COFFEY: Actually, | think there are 14
areas; but | didn't want to bore the Commttee with
goi ng through each one of them

REPRESENTATI VE GRELL: Well, we certainly
appreci ate that. But of the seven that you mentioned, |
wanted to ask you about two of them

MR. COFFEY: Sur e.

REPRESENTATI VE GRELL: Coul d you explain
what the change is and the reason for the change in
terms of provisional remedies? |'mnot certain that |
fully understand what types of provisional renmedies an
arbitrator m ght issue during the proceeding. If you
could give us a little clarification on that one.

MR. COFFEY: Sur e. Per haps the best way |

can answer that is to illustrate it with a situation
that | dealt with as Chair of a three-menmber arbitration
panel in a conplex business dispute. In that dispute,

some of the dollars that were payable by one party to
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anot her were not in dispute and other dollars were, so
there was an amount, let's say it's ten, the amunt was
ten, and three of the ten were not in dispute; and the
party making the claim was in great need.

| issued an order conpelling the respondent
to pay over to the claimnt the three. Under
circumstances where the claimnt was required to post a
bond to cover not only the three that was paid over but
also to include interest on the three in the event that
the arbitration panel ultimately determ ned that they
were not entitled to it. But in the papers that were
submtted by the parties, the three was not in dispute.
So that was a situation where the arbitration panel was
able to give provisional relief to a party under
circumstances where the party having to make the payment
was still fully protected.

REPRESENTATI VE GRELL: And under the revised
Act, would those types of provisional remedi es be easier
to impose for the arbitrator -- or is there sonme
guestion as to whether you were allowed to do what you
do in this case that's being addressed by this Bill?

MR. COFFEY: Most of the arbitrations and
medi ations that I'minvolved in come to nme through the
American Arbitration Association or the I nternational

| nstitute for Conflict Prevention and Resol uti on and
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t hose two ADR provider organizations, along with a
nunber of others, have very sophisticated rules so that
when someone starts their arbitration through those
organi zations, their rules are applicable; and the rules
of the American Arbitration Association, CPR, National
Arbitration Forum JAMS, are very sophisticated rules
and are substantially simlar to the provisions of your
House Bill 1625.

So in that situation, | was operating under
the rules of the American Arbitration Association which
provides for provisional remedies.

REPRESENTATI VE GRELL.: The second area |
wanted to ask you about was, could you explain the
reasons for the | anguage --

MR. COFFEY: ' m sorry. Let me just say
that there are, |I'm sure, many situations where there
are arbitrations that don't go through organizations
i ke that, where their rules are not applicable. And in
t hat case, the statutory rules would cover those
situations.

REPRESENTATI VE GRELL: Yeah, in fact, that's
something | wanted to ask about. The backdrop of all of
this is, that with few notable exceptions, the parties
doi ng a business transaction are free to negoti ate and

agree to pretty nmuch whatever rules they would like if




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

22

the dispute goes to arbitration. A lot of what's in the
current law and the revised law is intended to address
t hose situations where the parties have not agreed to
sonme aspect of that proceeding; is that correct?

MR. COFFEY: That's absolutely correct.
They are, for the nost part, default provisions where
something is not addressed by the rules that the parties
have selected or in some instances some parties really
create their own process from scratch. And so if there
are things that they haven't dealt with, the default
provi sions are what apply and they would be provisions
in the Act.

REPRESENTATI VE GRELL: Okay. Thank you.

And could you --

MR. COFFEY: Now, there are some provisions
of the Act that are not waivable unless the parties --
unl ess comon |aw arbitration is preserved, which our
recommendation is that it would be and the Bill provides
under those circunstances, you know, the compon | aw
arbitration would apply.

But there are some provisions of the Bill
t hat are not waivable, and those are provisions that are
intended to protect the integrity and fairness so that
where you have a disparity in bargaining power, one

party can't take unreasonabl e advantage of the other.
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REPRESENTATI VE GRELL: And those go to the

enforceabilty of the ultimte decision of the
arbitrator.
MR. COFFEY: Yes.

REPRESENTATI VE GRELL: So without that

fundamental fairness, the arbitration decision would not

be binding on the parties?
MR. COFFEY: There are a nunmber of

provisions, the right to be -- to have a represent

be with you at the proceeding, the right to get proper

notice of the proceeding and procedural things that are

necessary to protect the fairness and integrity of the
process.

REPRESENTATI VE GRELL.: Okay. | al so want ed
to ask you just briefly on the background for the new

provision of providing for imunity of the arbitrators,

has that been a problem over the course of the 50 or so
years under the Uniform Arbitration Act?

MR. COFFEY: | have to admt that | haven't
heard of it being a problem And, again, personally,
| " m usually functioning under the rules of an ADR
provi der organization and that imunity is part of those
rul es. It's simlar -- being an arbitrator is |ike
being a judge for hire. And one of the inportant things
about protecting the integrity and impartiality of a

ative
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judge or an arbitrator is to know that they can call it
as they see it and not be subject to being sued as a
result of that, so it's a very inportant provision.

REPRESENTATI VE GRELL: Okay. Thank you very
much for your testimony. Thank you, M. Chairman.

CHAI RMAN CALTAGI RONE: Thank you. We' ve
been joined by Representatives Jewell WIllianms from
Phi | adel phia County and Don Wal ko from All egheny County.

Kat hy.

REPRESENTATI VE MANDERI NO: Thank you. Thank
you, M. Coffey. | have | ots of questions, so bear with
me. If I may start not only for my own benefit, but for
the menmbers of the panel and particularly those who are
not attorneys, | think a lot of times we kind of |unp
arbitration and medi ati on together and not really
understand the difference. So is it fair to say that a
medi ation is a totally voluntary process that fol ks can
choose to go through but regardless of the outconme of
that they still have all their remedies at the court to
come back to?

MR. COFFEY: The answer to that is, yes.

And the major difference between arbitration and
medi ation is that arbitration is an adjudicative
process, parties present their case to an arbitrator or

an arbitration panel and the arbitrators decide the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

25

outcome of the case. It's also a voluntary process nost
of the time. There are sone instances where people are
forced to --

REPRESENTATI VE MANDERI NO: Yeah. | want to
get to sonme of those too again just to set the stage.

MR. COFFEY: Now, |let me just say, in
medi ation --

REPRESENTATI VE MANDERI NO: Go ahead.

MR. COFFEY: -- however, the thing that --
the major distinction between arbitration and medi ati on
is the mediator is there to facilitate an outcome that's
crafted by the parties. A mediator has no authority to
i mpose an outcome, so -- and that's a big difference,
big difference, and totally different skill sets for the
neutral who's acting --

REPRESENTATI VE MANDERI NO: Sur e. So the Act
that we're tal king about today is one that governs an
adj udi cative process in which there is a determ native
outcome which may or may not, depending on what other
parameters or what context it came out have any
appeal able rights or other ways to get that back into
the | egal system?

MR. COFFEY: There are two types of
arbitration. There's binding arbitration and

nonbi ndi ng. What you say is a hundred percent true of
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bi nding arbitration. There is no appeal. There are
grounds to have an arbitration award vacated; they are
very narrow, very limted and it doesn't happen very
often that a court agrees to vacate an arbitration
awar d. Non- bi ndi ng arbitration, however, is non-binding
and parties can accept the decision of the arbitrators
or reject it.

REPRESENTATI VE MANDERI NO: You're foll ow ng
the script perfectly here. So binding versus
non-bi nding arbitration, that is usually sonething that
has been contractually determ ned or set up by sone
ot her law or statute? |Is that a correct assunption for
us to make? So either, you know, we have a collective
bar gai ni ng agreenment that provides for this or, for
exanple, in the case of fire-fighters and police
officers, we may have a |aw on the books that says, this
is the way an arbitration and these kinds of public
safety, public disputes are to be contracted. So it's
usually -- you wouldn't have a situation where -- or
woul d you? Wbuld you have a situation where sonething
woul d be a non-binding arbitration that wasn't an arm s
| engt h agreenent between the two parties? [|'m not
articulating this right. | guess what I'mtrying to say
is, help us understand, again, because the context is

going to become inmportant when we get down to the
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details. When do you have a binding arbitration is what
|"mreally | ooking for versus a non-binding and then
want to go into aspects of binding arbitration and the
power between the two parties.

MR. COFFEY: Arbitration is, generally, with
sonme exceptions, a contractual arrangenment between the
parties to the arbitration. As we've noted, there are
some exceptions to that. And parties can choose in
their contractual agreenment to go to non-binding
arbitration. This Act deals with binding arbitration.

REPRESENTATI VE MANDERI NO: Okay. | think
when you hear the term as a |ayperson "binding
arbitration", the first thing that comes to mnd is an
organi zed | abor di spute where you have what | would cal
two parties of equal power and sophistication, etc.,
ki nd of being represented. But you had intimated
earlier that there are |lots of other kinds of contracts
t hat could have mandatory quote/unquote binding
arbitration clauses such as consumer contracts and not
just a contract of buying a product but a contract of
negotiating for services. W've seen in recent years
where you m ght go to your doctor and your doctor has
you sign a form that says, | agree if I'"m going to be
treated by Dr. X that | won't sue Dr. X or if | have a

di spute with Dr. X, it will go to binding arbitration.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

28

And if I'"'msitting in the doctor's office
and | don't sign that | guess | don't get treated by
t hat doctor that day, so | sign that, getting to the
poi nt that you made earlier. But that is binding
arbitration and the kind of thing that would be covered
by the Act that we're |ooking at today; is that correct?

MR. COFFEY: That's right.

REPRESENTATI VE MANDERI NO: Okay.
Pennsyl vani a has been operating under --

MR. COFFEY: But | would say this, in terns
of giving the doctor a release in advance for any
mal practice that may occur, |'m not sure the Courts
woul d | ook favorably on enforcing that release.

REPRESENTATI VE MANDERI NO: |*'m going to get
to that. Of the -- Pennsylvania's been operating under
our version of this nodel Arbitration Act for at |east
25 years, so | would assune in those 25 years we have a
whol e jurisprudence of Pennsylvania case |aw that kind
of combines with that to either address some of these
not so sure if it should apply situations or some of the
silent situations which are comng to us to address
t oday, would that be a correct assunmption?

MR. COFFEY: Correct.

REPRESENTATI VE MANDERI NO: Okay. Of the

things you're comng to us today to say the new version
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of the Uniform Arbitration Act is suggesting that these

14 things which the current Act was silent on ought to

be fixed or ought to be addressed directly. My question

is, and | don't know if this is in the PBA report. W

do not have a copy of that, and that may actually be a

good thing for us to have, M. Chairmn. Do you -- did

the PBA | ook at all, here are the 14 things. Here is
Pennsyl vani a case | aw addressing those 14 things and
they all match up, they don't match up, here's where
they differ. That's what |I'm | ooking for. Where are

the rubs? Where are the differences going to come in

terms of our current jurisprudence, based on 24 years of

applying the old law? And what if we institute this new

one? | want to understand what either |I'm saying --

we're not going to do it that way anynore because we're

adopting this new law or this new law is consistent with

what we've been doing for the past 25 years.

MR. COFFEY: ' m going to do ny best to
answer your gquesti on. It's a good question. It's a
very conmplex and difficult question. | think, and to
some extent |'m guessing at this, but | think that the
case law in Pennsylvania probably addresses only a
couple of these 14 different issues. Case | aw woul d,
think, go primarily to whether or not there is an

agreement to arbitrate, whether or not an arbitration
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clause in an agreenment is enforceable, whether or not an
arbitration award should be vacated. And |I think those
are the issues that primarily would be addressed by
cases decided by the Courts, so --

REPRESENTATI VE MANDERI NO: And at least with
t hose that you mention that you're famliar with, the
proposed new provisions, are they consistent with what
our jurisprudence has been or are they different in some
respects? And if so, can you --

MR. COFFEY: | can't answer with a hundred
percent certainty, but | think the answer is yes.

REPRESENTATI VE MANDERI NO: Okay. That is
somet hing that | think would be very inportant for the
Comm ttee, at |east to understand, what are the choices
that we're being asked to make?

The other issue with regard to choices we're
bei ng asked to make that | want to probe a little bit.
| remenber a nunber of years ago actually, one of ny
first years in the legislature in the md-90's, went
t hrough a whol e process of trying, which never happened,
of trying to codify an evidence code. And during that
process, there were philosophical disputes about whether
we should just be codifying the current evidence code or
using this as an opportunity to tweak some things that

weren't quite working well and then even if you were
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split on which philosophy you were going under, then the
| anguage became problematic because different folks
interpreted the codification of the |anguage as either
the status quo or the tweaking.

So my question comes to the | anguage
proposed here. Let's put aside the provisions that are
new t hat weren't addressed in the first original. MWhat,
if anything, are we changi ng, modifying, tweaking of
what people know and have been practicing under for the
| ast 25 years?

MR. COFFEY: | would have to get back to you
on that. | couldn't --

REPRESENTATI VE MANDERI NO: Okay. Agai n,
think that's another kind of inportant thing to
understand. Again, it may be an appropriate choice; but
if we don't know we're making those choices, then we
don't know, Gee, should we be out checking the opinion
of some consumer advocate group to see if they think
there's a problemwi th this or should we be going out
and checking the opinion of folks who represent
organi zed | abor to see if they think there's a problem
with this proposed change?

MR. COFFEY: M. Pepe may be able to answer
t hat questi on when he comes up to testify.

REPRESENTATI VE MANDERI NO: Okay . Gr eat .
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And | guess ny |ast question would be -- and you made
reference, M. Coffey, towards the end, | think, with
your responses to Representative Grell, you said

something like, The common | aw provisions are preserved
by something that's in this proposed Act. But |' m not
sure, maybe | was just distracted thinking of my own
guestions. Just explain what it is you were referring
to and what that nmeans and whet her that addresses sone
of these questions that |'ve been raising.

MR. COFFEY: Pennsyl vani a has comon | aw
arbitration. | have to confess that | am not famliar
with how that works, because |'ve never been involved in
the common | aw arbitration; but it does exist in
Pennsyl vania. The Uniform Act that is in existence now
continues to allow people to arbitrate under common | aw
arbitration, and the recommendati on of the Bar
Association is that we've got to change that.

REPRESENTATI VE MANDERI NOC: Okay. | guess
"Il get a side explanation on that, because |'m not
quite sure -- can you just give us an example of -- |I'm
involved in a personal injury action as either plaintiff
or defendant and both parties decide it's going to be
years before we get to court. I just want this thing
over with; let's go to arbitration. Does that cone

under -- do we choose to follow these rules or sone
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common law rules or is that by its very nature since it
wasn't really a contracted kind of thing? |Is that what
comes under common -- | don't understand what cones
under common | aw arbitration. ' m not getting --

MR. COFFEY: As | understand the Uniform Act
t oday, unless there's a written agreenment to the
contrary or expressed agreement to the contrary, conmon
| aw arbitration applies; so you have to select the
Uni form Arbitration Act if you want it.

This (indicating) Bill, if adopted, would
change that, would turn it around and say that after a
certain period of time, unless there's an expressed
choice of comon |aw arbitration, this Act would govern.

REPRESENTATI VE MANDERI NO: Okay. So for the
past 25 years while we have had a Uniform Arbitration
Act, kind of common | aw has al ways been the default.

MR. COFFEY: Yes.

REPRESENTATI VE MANDERI NO: So with this
Bill, we're being asked to consider not only changes to
our Uniform Act but shifting the default, so to speak?

MR. COFFEY: Yes.

REPRESENTATI VE MANDERI NO: Okay. So who
woul d be affected by the shift in the default? For
example -- and maybe |I'm not understandi ng how a conmmon

| aw arbitration worKks. | s that sonmething that's done by
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third-party arbitrators or is that something that's done
by the judiciary?

MR. COFFEY: | don't know the answer, so |
hesitate to guess. As | said, |I've never been involved
in a common |aw arbitration. My guess is that it's an
arbitrator; but, you know, sometinmes judges act as
arbitrators.

REPRESENTATI VE MANDERI NO: Okay. Anot her

guestion mark there, M. Chairman. Okay. Thank you

very much.

MR. COFFEY: Sur e.

CHAlI RMAN CALTAGI RONE: Just for the menmbers'

benefit, we are getting a PBA report as we speak;

"Il have copies before we |eave for all of the menbers.
Just as a coment, |'m beginning to wonder if maybe --
and we don't have enough time left in this session, as

you all know. | think the agenda's pretty well set for

what's going to happen for the remaining few days

we have in active voting session.

One of the things that 1'd Iike to suggest
respectfully is that maybe the Joint State Gover nnent

Comm ssion could undertake this task and report back in

a timely manner the next session, because there ar
| ot of questions and issues that are being raised

some of these concerns. It's just a thought, that

SO

t hat

e a
about

maybe
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somebody el se should take a hard |look at this and review
this and conme up with some suggesti ons or changes. I
don't know if that would be --

REPRESENTATI VE MANDERI NO: Yeah, | don't
know if that's the appropriate agency.

CHAI RMAN CALTAGI RONE: It may not be. But
maybe there is sonmebody el se that we could designate
under state governnent to review this and conme back,
because you're raising a |lot of questions and | think
Don raised a | ot of questions and there's a | ot of areas
that | don't think anybody has the answers to, at | east
-- unless Ray may have some answers to these questions.
But | think there's enough being raised here that maybe
we want to have somebody else take a look at it and

report back to us. What do you think?

REPRESENTATI VE MANDERI NO: Well, M.
Chairman, | am-- | know | raised a |ot of questions.
' m sorry. lt's kind of just in my nature. " m not
sure that the answers wouldn't be fine if I had them
Do you know what |'m saying?

CHAI RMAN CALTAGI RONE: Yeah.

REPRESENTATI VE MANDERI NO: So |I'm not sure
whet her we have need to go that route or with a
transcri pt we m ght be able to just between the

Comm ttee nmenmbers and staff kind of distill down, these
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are the things we need answers to and then put the
guestions out there back to the Bar, back to the Court,
back to some of the practitioners and interested groups
and see maybe these are a |l ot of questions that are
easily answered and there aren't a |lot of conflicts and
we can come back in January kind of ready to roll. ' m
not sure that | would think that the Joint State
Gover nment Conm ssion has any particul ar expertise. And
if I try to think of an alternative group, |'mnot sure
| can think of an alternative group that can do that
anal ysis any better than we could with the kind of back
and forth.

CHAI RMAN CALTAGI RONE: We have our
Subcomm ttees, too, that possibly in the interim let's
say in Decenber, you know, that's always a down nonth,
t hat maybe a group of interested parties could get
t oget her and come up with a recommendati on.

REPRESENTATI VE GRELL: Yeah, | agree that we
need to get the answers to Kathy's questions and other
guesti ons. But for the fact that we have a National
Conference of Comm ssioners that has already considered
this matter exhaustively, | would probably agree with
you but for the fact that they've done that. So | think
that resource is available to us and to our staff, and I

think these answers are pretty readily discernible
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wi thout referring it to another entity respectfully.

CHAlI RMAN CALTAGI RONE: Okay. Are there any
ot her questions fromthe menbers of the Commttee?
You' ve given us a lot to chew on.

MR. COFFEY: Sorry | didn't have answers to
your questions. They're all good questions.

CHAI RMAN CALTAGI RONE: Thank you. Thank you
very much for your testinmony.

MR. COFFEY: Thank you.

CHAI RMAN CALTAGI RONE: We'll next hear from
Raymond Pepe, Esquire, K&L Gates, Member of the Uniform
Law Comm ssion and maybe you'll have sone of the
answers. We may be meeting with you between the end of
the session and the new session.

MR. PEPE: Thank you, M. Chairman. My name
is Raymond Pepe, and | am a Member of the Pennsylvania
Del egation to the National Conference of Conm ssioners
and Uniform State Laws, now nore sinply referred to as
the Uniform Law Conmm ssion; and |I'd |like to conmplinent
Representative Grell and Lou for their excell ent
summaries of this Act. And | have submtted a statenment
for the record, so I'll try to be relatively brief and
just hit on a few key points and then try to answer sone
guesti ons.

l'd like to comment a little bit on the role
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of the Comm ssion in general, talk a little bit about
how this particular revised Uniform Arbitration Act was
devel oped, offer a few comments about what the Act does
and then make sonme suggestions about how | woul d
recommend that the Comm ttee m ght want to proceed.

To begin with, to talk about the Uniform Law
Comm ssion, the Uniform Law Comm ssion is a state
government created and funded organi zation that's been
in existence since 1892. There are approximately 40 to
50 acts on the books in Pennsylvania now that the
Comm ssion has adopted over the years. The npost
prom nent work of the Comm ssion is the Uniform
Commer ci al Code, which Pennsylvania was the first state
to adopt and which is in effect in all fifty states.

In the |last ten years, some of the other
acts that the General Assenmbly has adopted that have
been recommended by the Conmm ssion include the Athletic
Agents Act, the Child Custody and Enforcenment Act, the
Condom ni um Code, the Conservati on Easenments Act, the
Uni form Determ nati on of Death Act, the Transfer of
Death of Secu rites Registration Act, the Trade Secrets
Act, and nmost recently the Trust Code.

The way the Comm ssion does its work is, the
Comm ssion consists of -- well, for example, the

Pennsyl vani a del egati on has one appointee from each of
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the four |egislative caucuses, three gubernatorial
appoi ntees, the Attorney General, and then a
representative of the Legislative Reference Bureau and
the Joint State Government Comm ssion that are in
Pennsyl vani a's del egati on.

Pennsyl vani a's del egation is typical of the
del egation for nmost states, so you have approxi mately
350 comm ssioners that constitute the Comm ssion.

Al most all of them have some substantial state
government experience. There are approxi mately 40

| egi slators on the Comm ssion, including, interestingly,
a couple of presiding officers of |egislatures, such as
t he Speaker of the House from Utah. There are
approximately 25 to 30 federal and state court judges, a
fair number of academ cs, and a | ot of private
practitioners who have prior government service.

The way the Comm ssion develops its Acts is
it appoints a drafting commttee from anong its menbers.
The drafting commttees will then invite observers and
advisors from affected groups and organi zations to work
with them and then they will then work to develop an act
t hrough weekend meetings; so we would all have 3, 4, 5,
6 of these weekend meetings to develop a draft and then
the act has to be read section by section and debated at

an annual neeting of the conference before all 350
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comm ssioners. The general rule is twice before it's
finally adopted. So, in general, that's what the
Comm ssion is and how it does its worKk.

Wth respect to this Act, the original
Uni form Arbitration Act was promul gated by the
Comm ssion way back in 1955; and it's obviously been on
t he books for, you know, over 50 years now. The
recommendation to revise this Act was first made in
1997, and the Act was not finalized until 2000. Bet ween
1997 and 2000, there were five three-day neetings of the
drafting commttee to work on the Act; and the Act was
consi dered at two annual meetings of the conference.

Foll owing the final vote to approve the Act, the Act was
then taken before the House of Del egates of the American
Bar Association for review where it was endorsed. So,
in general, that's the process that was used to devel op
this Act.

Let me comment a little bit on what the Act
does and does not do. The original 1955 Act foll ows
very closely the terms and provisions of the Federal
Arbitration Act which has been in effect since 1925 and
did little nore than take the provisions of the Federal
Arbitration Act and make them state |law. \What the new
revised Uniform Arbitration Act does is fill in a |ot of

t he bl ank spaces in terms of rules of procedure for how
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arbitrations are to be conducted, and al nost all of
these rules are default rules that apply unless the
parties agree otherwi se. So, basically, this is a rule
book for how to conduct an arbitration unless the
parties agree upon different rules. Very few of these
provisions in this Act are not waivable by |aw. Most of
them can be waived by the agreement of the parties.

Let me comment a little bit on sonme of the
guestions that were asked by menbers of the Commttee.
David McG aughlin has asked, What affect does this |aw
have on the rules of the Court? Under the Judici al
Article of the Pennsylvania Constitution, it's the role
of the General Assembly to determ ne the jurisdiction of
Courts. All this Act really does is determ ne when
di sputes with respect to arbitration fall within the
jurisdiction of the Courts. And in that regard, there's
really no difference in the 1955 Act that's been on the
books in Pennsylvania since 1980.

Represent ati ve Manderi no and ot hers asked
about, Well, does this Act apply to binding arbitration?
And let nme draw this distinction, to the extent
arbitration is mandated by law, if there is a statute
t hat says you must arbitrate, then this Act does not
apply. This Act only applies when there is a genuine

agreement anong the parties to arbitrate and then the
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Act does apply. There was also a |ong discussion about,
Well, how does this Act differ from so-called conmon | aw
arbitration? In abundance of caution, when Pennsyl vania
adopted the original UniformArbitration Act in 1980,
Pennsyl vani a decided to preserve what we call the old
common | aw rules of arbitration, subject to certain core
provisions of the new Act and say that that would be the
| aw in Pennsyl vania unless parties chose to go under the
Uni form Act. And there's probably not a great deal of
difference between common | aw arbitration and
arbitration under the Uniform Act, with one glaring
exception, and that is the extent to which an
arbitration award may be modified or set aside by the
Courts.

If you go under common |aw arbitration,
it's, in nost circunstances, final; and there is very
little guidance as to when a court may reverse an
arbitration award. If you go under the Uniform Act, and
in this respect the old Act, the 1955 Act is very
simlar to this Act, an award may be set aside for
fraud, may be set aside for evident impartiality, it may
be set aside for corruption, it may be set aside for
m sconduct by an arbitrator, it may be set aside by the
refusal of an arbitrator to consider material evidence

which results in substantial prejudice to the parties,
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it may be set aside if an arbitrator refused to delay a
proceeding and it resulted in substantial prejudice to
the parties, it can be set aside if an arbitrator
clearly exceeded his authority, and it can be set aside
for lack of notice that materially prejudices the
parties.

So there is substantial benefit to parties
to an arbitration to go under the Uniform Act versus
goi ng under common | aw arbitration. However, in
recognition that in some contexts sone parties my
i ndeed want conmon |aw arbitration, the recommendation
of the Pennsylvania Bar, which |I take no position
because it wasn't something that has anything to do with
the Uniform Act, was to preserve the option of going
under common | aw arbitration, if that's what the parties
really want.

Now, the Bar also made a reconmendation
which | think is a very good one, which is that if and
when this Act is adopted, it ought to have a two-year
effective date to give people plenty of time to
determ ne whet her they want to be under the new Act or
whet her they want to continue to be under comon | aw
arbitration, because the Act would provide the default
rul es that would apply unless the parties el ect

ot herwi se; but it would allow the parties to say, no, we
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woul d prefer to be under common |aw arbitration and
preserve prior |aw.

Let me also coment on the materials that |
did submt to the Commttee together with my written
statement . My written statement really repeats the
comments that M. Coffey made about the substance of the
Act, so | won't coment about that much. But | also
presented the Commttee the detailed version of the Act
t hat was devel oped by the Uniform Law Conm ssi on which
has a very detailed section by section analysis of each
portion of the Act and conpares the Act with existing
law. And what it will generally show you is that this
is really an effort in codification based on the
prevailing standards with respect to how arbitrations
are conducted around the country.

Finally, let me make a recommendati on about
how I would recomend that the Comm ttee proceed.
Clearly, the Conference worked on this Act for several
years, The Pennsyl vania Bar worked on it for several
years. You know, the |l aw s been around since 1955;
there's no need to hurry.

The Conference worked very hard on this Act
in trying to, you know, identify things that may be of
potential controversy, tried to involve a very broad

group of organizations in the drafting, but may not have
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found all of the issues. | would recomend that you
report a bill this session just to give it a little nore
publicity, and then get answers to some of the questions
you have asked and then reintroduce it next year and
come back and see how it all shakes out and see which

i ssues we need to address at that point in tinme.

At this point, I'd be happy to answer any
guesti ons.

CHAI RMAN CALTAGI RONE: Oh, I"m sure you're
going to get them We've been joined by Chairman Harold
James from Phil adel phia County and Mark Cohen, Chairman
of the Caucus and also from Phil adel phia County.

There have been some issues that have been
rai sed by the trial lawers, and |I'm sure you're aware
of those. | was | ooking over this one section -- they
say as an exanple, and maybe you coul d answer this, The
arbitrator's given breathtaking and sweepi ng new powers
under Section 7308(b), including the right to issue
orders for provisional remedies, including rewards or
ot her orders necessary to protect the effectiveness of
the arbitration proceedings.

Il's that so?

MR. PEPE: Well, what | think the Act does
is to codify existing law. And for a period of time,

there was a | ot of controversy about whether or not
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arbitrators had the power to issue interim orders.

There have been a variety of court decisions, including
deci sions by the Supreme Court, which basically says
that arbitrators, unless an agreenent provides

ot herwi se, have the same power as judges with respect to
the i ssuance of interim orders. And, in particular, one
thing that this Act does, again, unless the parties
agree otherwi se, is to provide that once an arbitration
proceedi ng has begun, it's the job of the arbitrator to
determ ne whether or not to grant a provisional remedy
subject to appeal by the court rather than running to
the court first and then have the process revi ewed.

But | think in terms of the provisiona
remedi es, again, that's a provision that only applies if
the parties elect it and you can weigh it if you don't
want it; but this would be the default rule that would
apply if the parties say nothing and that the provisions
in this Act are, | believe, broadly consistent with the
rules of the American Arbitration Association and the
rules that apply in nmost other arbitrations when people
choose to conduct arbitration using an arbitration forum
t hat has preexisting established rules.

CHAI RMAN CALTAGI RONE: The | egi sl ation
creates a procedure whereby arbitration can be enforced

by summary proceedi ng apparently not subject to the
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requirements to file a conplaint to use rules of
crim nal procedure and civil procedure. | s that

concern that needs to be addressed? |It's being

addressed by the trial |awyers, and |I'm wondering what

your response to that concern is.

MR. PEPE: Well, what the Act says is that
it's the job of the Court to determ ne whether there is

an arbitration agreement anong the parties and whet her

or not a dispute is properly subject to arbitrati

And upon nmotion by a party to a Court to determ ne that
issue, the Court will summarily determ ne the issue.
Since it is a procedure for determ ning whether or not

the parties have an agreenent, | don't believe that what

is in this Act would nodify the existing rules of

procedure or nodify significantly the rules that apply
under the existing 1955 version of the Uniform
Arbitration Act. But, you know, again, certainly it's a

topic which we'd be happy to meet with and discuss with

menbers of the Trial Bar.

CHAI RMAN CALTAGI RONE: You had nmentioned

earlier in your testinony about this would provide for

rul es of procedure; is that correct?

MR. PEPE: Well, by and |large what is

this Act are procedural rules that govern how an

arbitration is conducted and they are the default

al so a

on.

in

rul es
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generally will apply unless the parties have agreed to
use a different set of rules. Yes, that's correct.

CHAI RMAN CALTAGI RONE: Now |I'Il come back to
what | had previously asked the former testifier. Does
this, in fact, encroach on the powers of the Suprene
Court with regulating the court system w th what you're
attempting to do with this Act? |'mgetting this for
the record. That's why |I'm asking you these questions.

MR. PEPE: No, | don't believe it does;
because the procedures that it is establishing are the
procedures to conduct the arbitration before the
arbitrator. The only thing it does with respect to the
role of the Court is to determ ne when Courts have
jurisdiction to review disputes that arise in the
context of arbitration.

CHAI RMAN CALTAGI RONE: Members? Kat hy.

REPRESENTATI VE MANDERI NO: Thank you. Thank

you, M. Pepe. On the issue of -- let me preface this
by saying, |I'mlooking for the points of potential rubs,
so to speak. And so the two broad areas that | see are

shifting of the default from comon [aw to Uniform Act,
whi ch again may be a nmoot point | just don't understand
yet and then where any of the proposed changes in the
Uni form Act are going to be deviating from our current

conmbi nati on of the current | aw and our current court
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jurisdiction and jurisprudence; and |I'm just seeing
whose ox is going to be gored if anybody's and whet her
the change is going to be perceived as good or bad. So
that's kind of where |I'm going with these questions.

On the issue of kind of common | aw versus
Uni form Act, and | understand now a little bit better
your explanation as to what Pennsyl vania did when we
first adopted the Uniform Act. But from a practical
practice point area, point of view, are there areas of
practice where kind of the conmon | aw process is
regularly used versus the Uniform Arbitration Act is
regularly used? Do business and transactional practice
areas tend to always use the Uniform Act where other
areas have traditionally used the common | aw way of
doi ng things and so, therefore, for that area of
practice, for that area of subject matter of the | aw,
this would be a more significant change?

MR. PEPE: | don't think it is a significant
change for this reason, | don't think that nost people
under st and under current Pennsylvania |aw that you're
not under the Uniform Act unless you elect it. So
that's not a widely understood distinction. Secondly,
in practice, I'mnot sure it's a distinction that makes
that nmuch difference. As | said, the big difference is

whet her or not Section 24, which really repeats prior
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law, is or is not applicable. But as the courts have
interpreted and reviewed arbitration awards, | believe
they pretty much adopted the rules in this new Act
anyway.

Havi ng said that, the PA Bar's
recommendati on was to preserve comon | aw arbitration as
an option because many people believe, |I'm not sure |
agree, but many people believe that if you elect common
| aw arbitration there's a nuch greater degree of
finality and far fewer opportunities to challenge
modi fi er vacated arbitration award.

REPRESENTATI VE MANDERI NO: Okay. So if |
was concerned, for exanple, with what 1'Il call consunmer
contract arbitration clauses which often can, depending
on the varying power of the parties, be considered
voluntarily entered into versus adhesion contracts where
you kind of didn't have much of a choice, should |I be
conforted by the fact that we're putting everything
under the Uniform Arbitration Act and so therefore the
remedi es for the consumer who may have been at a

di sadvant aged bargai ni ng power in that contract are

greater? Is that what |'m hearing you say?
MR. PEPE: | believe that's a fair
assessment . | believe that under the Uniform Act the

situations in which an arbitration award can be
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modi fi ed, vacated, or set side are nmuch more clearly
established and in instances in which someone has agreed
to arbitration but the rules are silent, it provides a
much clearer road map as to how the procedure will be
conducted and that would be to the benefit of consumers.
Having said that, there is an inportant
backdrop which is discussed in the comments which you
may want to review, and that is that the fundanental
guesti on of whether or not a question may or may not be
submtted to arbitration is largely a question that's
preenpted by federal | aw. Because under the Federal
Arbitration Act anything that affects interstate
commerce is, as a mnimm, subject to the Federal
Arbitration Act and the Supreme Court has basically said
t hat once parties agree to arbitrate, that's a binding
election. And state |aw cannot, for exanple, prohibit
arbitration of particular types of disputes. That would
conflict with the Federal Arbitration Act to the extent
that there is any conponent of interstate comerce
i nvol ved, and of course it's hard to i magine anything of
any significance these days that doesn't have some
component of interstate commerce involved in it.
REPRESENTATI VE MANDERI NO: Thi s next
question m ght be difficult to answer. It's kind of

difficult to figure out how to word it. But what |'m
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| ooking at is, in areas where we are making changes that
affect the rights of one party or another, obviously,
fromnmy point of view, and this is probably subjective,
which is why it's hard, |I'm |l ooking at it and saying,
are these changes going to be perceived by the person
whose rights are being affected as a good and positive
change or a negative change that's going to further
[imt my rights or legal remedies? And |I'm hearing you
say, and M. Coffey saying, that nost of the changes
that we're making weren't really ever addressed
specifically. But now that we're addressing them
specifically, are they all neutral? Are there ones that
are going to be perceived as limting a party's rights?
Are there ones that are going to be perceived as
expanding a party's rights? And if so, can you make any
comments on those?

MR. PEPE: | believe | would characterize
them as predom nantly neutral in their impact, but being
beneficial in the extent that they elimnate
uncertainty. For example, take the question of
provisional remedies, there's been a ton of case |aw
t hat evol ved over the years about whether or not an
arbitrator could or could not inmpose provisiona
remedi es and whet her or not you needed to get the

decision of the arbitrator before you went to court to
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enforce a provisional remedy. Al'l of that uncertai
has had transacti onal costs associated with it. To
extent you establish a clear set of rules that says
unl ess the parties agree otherw se, arbitrators can
i mpose provisional remedies and it's the job of the
arbitrator to i mpose the remedy or not impose the r
subject to review by a court. You've now clearly
established what the rules are.

| suppose if you were a party that didn
want to be in arbitration and were resisting a
compl aint, you mght find that undesirable. But |

in the longer view of the context since, you know,

dependi ng on what dispute is involved, any given party

may or may not want to be in arbitration. | would
review the greater certainty as neutral.

REPRESENTATI VE MANDERI NO: Thank you.
you, M. Chairman.

CHAI RMAN CALTAGI RONE: Counsel .

MS. COATES: Thank you for your testinony

today. Are you aware of any provisions in the proposed

| egi sl ation which conflict with the case |law that's
currently been determ ned under the existing UAA?

MR. PEPE: No, I'm not. Although, agai
| said, the Act is really acconpanied by an

extraordi nary set of coments that review the case

nty
t he

t hat

emedy

"t

t hi nk

Thank

n, as

| aw
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state by state and point out the extent to which each

i ndi vidual provision is inmplenmenting prevailing state

| aws. And since all interpretations are not the same,
as you go through these comments in detail, you'l
undoubtedly find some circunmstances where sonme things
are clarifying a rule that some courts sonmepl ace,
sometime, may have determined a little bit differently.
But, no, | have not done a conprehensive review of the
Pennsyl vania case law;, and | can't tell with certainty
that we m ght not be modifying some precedent that was
established sometime. There's not a |lot of case |aw

t hough, because arbitration is very final and it's very
difficult to review

MS. COATES: Ri ght. That's what |'m sayi ng.
The purpose of it is to have finality for the parties,
so the case law is somewhat l[imted in interpreting
procedural aspects of what the arbitrator may do; is
t hat correct?

MR. PEPE: That's correct.

MS. COATES: Am | also correct that with
respect to common |l aw arbitration, the comobn | aw
arbitration incorporates a nunmber of the existing
provisions of the UAA?

MR. PEPE: That is correct. And, in fact,

one area in which we feel certainly would be a technical
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amendment is to the extent you preserve comon | aw
arbitration and that may be, you know, a question that
deserves sonme consideration, but to the extent you
preserve it, you probably also want to make sure that
you pick up the appropriate cross-references to the new
Act .

MS. COATES: That's what |'m | ooki ng at
specifically, the procedures under the Common Law
Arbitration, Section 7342, how it links those provisions
of the UAA that apply in the context of Comon Law
Arbitration currently. So there is a technical
amendment that would be necessary there?

MR. PEPE: Yes. And then, of course,
there's another area that | think probably deserves some
clarification. And this whole Act is only intended to
apply when parties agree to arbitrate. It's not
intended to apply when state | aw mandates arbitration.

The rule that makes it clear that there is a
different standard of judicial review for when state | aw
mandates arbitration was buried in current Pennsylvania
| aw under the current Pennsylvania Uniform Arbitration
Act. That's no longer in the new |aw, so you probably
ought to put it soneplace else. And what |'ve suggested
is just moving it someplace else in the Judicial Code to

make it clear that when | aw mandates arbitration there's
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a greater review of standard review by courts.

MS. COATES: That was nmy question. | was
| ooking at your attachment and recomended anmendment,
and it appears in the second section you've added to the
compul sory arbitration rules?

MR. PEPE: That's correct.

MS. COATES: And that appears to say now
that the rather -- or what was the intent there with
respect to putting that provision under the conpul sory
arbitration?

MR. PEPE: Well, this takes | anguage that
was previously in, | think it was Section 7303 of the
current law, and which is not carried over into the new
Act and preserves it by noving it back into the
compul sory arbitration section and it makes it clear
t hat when there is a |law that mandates arbitration,
unl ess that | aw provides otherw se, a court would have
the same ability to review the arbitration award that it
woul d have to review the arbitration of a |ower court --
| mean to review the judgnent of a |ower court.

So, in other words, if there was an error of
law or if there was an arbitrary and capricious ruling
or if there was a ruling clearly contrary to the
evi dence, an appeals court could set it aside. That

rule does not ordinarily apply in arbitrations. So if
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the arbitrator gets the |aw wrong, you know, that's not
ordinarily reviewable by an appellate court.

MS. COATES: But in the context of the
compul sory arbitration, they still have to go through a
trial de novo or obtain a judgment from the Common Pl eas
Court. That's not saying the Conmmon Pl eas Court can
review the arbitrator award for errors of law, if it
calls for arbitration?

MR. PEPE: No. No, this |anguage does --
this is not, you know, trial de novo | anguage. I f you
want a trial de novo in terms of arbitration required by
l aw, you'd need to use trial de novo |anguage. This is
the | anguage that is in the existing |aw.

MS. COATES: But the appeal for trial de
novo is also in existing |law under the conpul sory
arbitration. You have it cited there. It's --

MR. PEPE: This is true of trial de novo
when arbitration is mandated by rule of court as opposed
to by I aw.

MS. COATES: Okay. Thank you. Thank you.

CHAI RMAN CALTAGI RONE: Any ot her questions?
You' ve given us a |ot.

MR. PEPE: Just one final quick coment.

The reporter who worked on this project, a guy by the

name of Tinothy Heinz from M ssouri, who's a
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comm ssioner, and really did a wonderful job. I f there

are a |lot of issues that arise and you would like to
consi der this again, you know, perhaps next session,
suspect we could prevail on him or the Chairman of t

Commttee to make a little trip to Pennsylvania and

he

answer many of your questions, if you would so desire.

CHAI RMAN CALTAGI RONE: Do you have a copy?

|s that the report that you have on the bottompile

there that you m ght want -- do we have that? |If not,

could we -- if you could give us one, if possible.

VMR. PEPE: Yeah, this was transmtted to the

Commttee staff.

MS. HARTMAN: Yes.

CHAI RMAN CALTAGI RONE: Do we have copies of
that there?

MS. HARTMAN: Yes, you have it.

CHAlI RMAN CALTAGI RONE: We don't have that
(i ndicating).

MS. COATES: We don't have that one.

CHAlI RMAN CALTAGI RONE: What 1'd like to do,
if we could borrow that from you, Ray, if it's okay, |'d
like to make a copy for the entire Commttee. This is a
pretty thick report, | think, that you have there on the
comment section, correct?

MR. PEPE: Yes. | believe you have it, but
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you can certainly have ny copy.

MS. HARTMAN: You have copies of everything.
It's attached to his --

MR. PEPE: It may | ook small er, because it
may be printed doubl e-sided in your version.

MS. HARTMAN: | made it doubl e-sided.

CHAI RMAN CALTAGI RONE: No, we don't have it.

MS. HARTMAN: You don't?

CHAI RMAN CALTAGI RONE: No, none of the

members have that. That's why | was -- it's not here.
| think that's inportant that we have that. I f you want
to share that with him Ray, | would appreciate that,

because | think that --

MR. PEPE: Okay. | did electronically
transmt it to the Commttee. And if anybody would |ike
me to send them an el ectronic copy, | certainly can; and
"Il leave this copy behind for now.

CHAI RMAN CALTAGI RONE: Okay. Jetta, if you

woul d pick up that copy now and we will make sure that
menbers of the Commttee -- we'll get it back to you,
Ray.

MR. PEPE: Oh, there's no problem | don't

need it back.
CHAI RMAN CALTAGI RONE: Okay. Thank you

very, very much. The neeting is now adjourned.
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(The hearing concluded at

11: 34 a.m)
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