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Good morning Chairman Caltagirone, Chairman Marsico and members of the House Judiciary
Committee. | am Mark Bergstrom, Executive Director of the Pennsylvania Commission on Sentencing.
Thank you for providing this opportunity to comment very briefly on the offense of Indecent Assault (18
Pa.C.S. §3126) and the amendments proposed in HB 1625.

As you may be aware, the indecent assault statute was substantially amended during the 1295 Special
Session on Crime {Act 10 of 1995, Special Session 1) as part of a comprehensive re-writing of sexual
offenses (Title 18, Chapter 31). As a result of those amendments, indecent assault was generaily
classified as a Misdemeanor of the Second Degree, with the one exception being indecent assault of a

victim less than 13 years of age, which was classified as a misdemeanor of the first degree.

In 2005, the indecent assault stature was again amended (Act 76 of 2005), resulting in the re-
classification of numercus subsections. While subsections {a){1) {indecent assault without consent) and
(a)(8) [victim [ess than 16 years of age and offender at least four years older) remained classified as an
M2, those subsections including forcible compulsion and victim impairment were increased to an M1,
and subsection (a}(7) (victim less than 13 years of age) was increased to an F3 when certain aggravating
factots were present. Based on these recent amendmants to the statute, the Commission provided
three levels of recemmendations in the sentencing guidelines (i.e., OGS 4 for M2 convictions; OGS 5 for

M1 convictions; and OGS 6 for 3 convictions).
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HB 1625 (PN 2023}, if adopted, would increase the grading of an offense under subsection (a){1}
{without consent) from an M2 to M1; increase the grading of an offense under subsection (a)}{7) {victim
under 13 years of age, no aggravating factors) from an M1 to an £3; and increase the grading of an

offense under subsection {a)(8) (victim under 16 years of age and offender at least four years older)
|
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from an M2 to an F3. Only the proposed change to the grading of subsection {a){8) would trigger an
immediate change in the seniencing guideline recommendations; an increase from an M2 to an F3
would automatically increase the offense gravity score {OGS) assignment from an OGS 4 to an OGS 5.
Aside from sentencing, this bill would also amend the Juvenile Act {42 Pa.C.5. §6302) to include all
convictions for indecent assault by a parent under the definition of 'aggravated circumstances' in

matters refating to dependent children.

During calendar year 2008, 1,148 sentences were reported to the Commission for convictions under the
indecent assault statute (i8 Pa.C.5. §3126) {Attachment 1}, involving 438 unique offenders (Attachment
2). Of the 25 individuals convicted under subsection (a}(8), two {8%) received a state prison sentence
with an average minimum senténce of 12.0 months; 11 {44%) received a county jail sentence with an
average minimum sentence of 4.1 manths; and 12 {48%) received a probation sentence with an average

term of 21.9 months.

Based on a simulation of sentences impased for similar offenses, the changes proposed in HB 1625
would increase the number of admissions to state prison from two to seven, and would increase the
average minimum sentence for those presently receiving 2 DOC sentence from 12 months to 15.2
months. The result would be a need for 2,505 additional bed-days {82.4 manths), or approximately 7

additional state prison beds each year.

While this is a relatively small impact, | think it is important to note that changes to the grade of one
offense or one subsection of a statute may have ripple effects across other statutes. A decision to apply
the penalties for indecent assault involving a victim less than 13 years of age to an incident involving a
victim less than 16 years of age could bring into question the age-based provisions of rape (18 Fa.CS.
£3121} and 1DSI {18 Pa.C.S, §3123) as well as the age-based mandatory sentencing statutes (42 Pa.CS.

§9718). As noted in a recent report submitted to this Committee by law students of the University of
B oo . S

Pennsylvania, there may be a need for a comprehensive review of the classification of offenses in

[Pennsylvania, and such a review should hanggs to the assi?h”nﬁent of grades for indecent

assault and the other Chapter 31 sexual offenses.

I hope this information is helpful as you consider the legislation before you. Thank you again for

providing this apportunity to testify.
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Summary of Sentences by Offense Category, Statewide, 2008
Unit of Analysis; All Offenses
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Indecent Assaull - Complainant Suffers Mental Disabllity -1 5 g - - - - - § 5% 95 232 - - 3 & 84 143
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Indacent Asgaull - Person Under 13 YrsiCourse of Conduct F-3 5 20 4 T 126 320 - . i & w0 214 LI - 23 A - -

Il:ad:cenl Assaull - Person Under 13 YrsiTouching Sexual -3 5 21 9 43 263 580 - - £ 24 48 224 - - - 5§ M 0.4 FA |

5

Indecent Assaull - Person Under 13 yrs/2nd ar Subsq F-3 5 4 4 100 158 480 - - - - - - - - . - - - - -

Indecent Assaull - Person Under 16 Yrs. M-2 4 192 52 28 65 17148 - -+ 2% 15 46 193 - . - 68 M 218 44 23

Indacent Assault - Substantially Impaired Complainant M-1 5 3 3z 120 240 - . 2 BT 105 235 - - . - - = - -

Indecent Assault - Threat of Forzible Compulsian M-1 5 8 3 33 1.0 420 - = 2 22 70 237 - - - 2 22 24.0 2 22

Indecent Assault - Witheut Consent -2 4 268 2% 10 %6 221 - - 84 20 40 186 . . = 136 47 206 40 14

Subtotal 1,148 298 26 118 335 - - 2834 25 57 201 1 €t 40 393 35 291 166 14
To 1148 298 26 118 335 -« - 284 25 ST 201 1«1 40 298 35 231 166 14

Based on informalion reported an paper and elecironic Guidaline Sentence Forms to the Commission an Senencing:
therefora the Cormmission warrants naither the acawacy nor campleleness of lhe data harein provided.

Run Dale and Time: 02/28/2010 22:35:05
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Summary of Sentences by Offense Category, Statewide, 2008
Unit of Analysis: Most Serjous Offense per Bod
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Based on information reperted an paper and elecironic Guideline Sentence Forms 1 Lhe Commission on Sentencing,
Iherelore the Commisgion warrants neither the accuracy nor completeness of the data herein provided.

Run Date and Time: 02/26/2010 13:44:33
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Sub- Description Grade  Grade
section Current Proposed ﬁt;l €d.
fa} Indecent Assault -2 M-1
(a){1}  -without consent M-2 -1
a2}  forcible compulsion M-1 M-1
(a3} -threat of forcible compulsien M-1 M-1 5y
(8)i4}  —complainant unconscious M-1 M-1 "
{2}{5)  -substantiatly impaired complainant -1, M-1 5
{a}lé)  -complainant suffers mental disability M-1 M-1
{87} -person under 13 yrs. M-1 F-3
(al{?}  -person under 13 yrs.fcourse of conduct F-3 £-3
(a7} -person under 13 yrs./touching sexual F-3 F3
(847} -person under 13 yrs./2nd or subsequent ! F3 F-3
(al{8  -person under 16 yrs. : M-2 F3
Proposed change in grade
T Anticipated OGS
N in 2008 a % Prison NPrisopn  Ave, P, Ave, P, I
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i 24%" 29

48% 12

24% of 25
6 fewer

Expect that (a)(8) "person ender 16 years' {N=25) would shift to ornlbus OGS of 5 and hegin to follow a pattern similar to {a)(7) ‘person under 13 years’.

Expect no changes in sentencing patierns in all other subsections due to the OGS already being the same or higher than the OGS of the proposed grade.,

The cumuiative effect in sentencing would be 5 additional prison sentences and 1 additional jail sentance with 6 fewer probation sentences.

The santence minimum could be expected to average 15.2 months prison and 7.5 months }ail [as it is now for the comparable (a){7) offensal.

The sentence maximum could be expected to average 44.4 months prison and 22.0 months jail [as it is now for the comparable (a3)(7) offense].





