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P R O C E E D I N G S 

CHAI^IAN CALTAGIRONE: Welcome, committee. I'd 

l i k e t o welcome everybody here today t o the House 

J u d i c i a r y Committee on M e d i c a l L i a b i l i t y Review. As has 

been my p r a c t i c e , you know, when I l o o k a t an i s s u e , I 

l i k e t o have a l l s i d e s p r e s e n t e d so t h a t the members of 

the l e g i s l a t u r e can r e a l l y have a f u l l view o f -- o f what 

thes e i s s u e s d e a l w i t h and what we may have t o do 

l e g i s l a t i v e l y t o -- t o s t e p i n t o h e l p c o r r e c t 

s i t u a t i o n s . 

I'm Tom C a l t a g i r o n e , Chairman. And i f the 

members, s t a r t i n g w i t h my l e f t , would i n t r o d u c e 

themselves and s t a f f t h a t are p r e s e n t . 

REPRESENTATIVE MARSICO: Thank you, 

Mr. Chairman. Good morning. Ron M a r s i c o , the m i n o r i t y 

c h a i r o f the J u d i c i a r y Committee. 

MS. COATES: Karen Coates, m i n o r i t y c h i e f 

c o u n s e l t o the J u d i c i a r y Committee. 

REPRESENTATIVE STEVENSON: Good morning. 

D i c k Stevenson, 8th D i s t r i c t , Mercer and B u t l e r C o u n t i e s . 

REPRESENTATIVE KULA: Deberah K u l a , F a y e t t e 

and Westmoreland C o u n t i e s , 52nd D i s t r i c t . 

REPRESENTATIVE MANDERINO: H i . Kathy 

Manderino, P h i l a d e l p h i a and Montgomery C o u n t i e s . 



6 

REPRESENTATIVE GRELL: Good morning. Gle n 

G r e l l , R e p r e s e n t a t i v e from the 87th D i s t r i c t , i n 

Cumberland County. 

MR. TYLER: Good morning. D a v i d T y l e r , 

E x e c u t i v e D i r e c t o r o f the Democratic Caucus, J u d i c i a r y . 

CHAIRMAN CALTAGIRONE: We p r o b a b l y w i l l 

have some a d d i t i o n a l members t h a t w i l l be j o i n i n g us on 

and o f f d u r i n g t h i s h e a r i n g . 

I -- I do want t o mention t h a t Madam 

J u s t i c e Sandra Newman would have been here t o t e s t i f y 

today, but she's h a v i n g eye s u r g e r y so c o u l d n ' t make i t . 

And we'd l i k e t o s t a r t o f f w i t h J i m 

Goodyear. Dr. Goodyear, P r e s i d e n t o f the P e n n s y l v a n i a 

M e d i c a l S o c i e t y . 

DR. GOODYEAR: Good morning, Chairman 

C a l t a g i r o n e , members o f the House J u d i c i a r y Committee. 

Thank you f o r the o p p o r t u n i t y t o a l l o w me t o t e s t i f y 

b e f o r e you today on an i s s u e t h a t ' s been a p r i o r i t y f o r 

us i n our P e n n s y l v a n i a M e d i c a l S o c i e t y s i n c e 1975. 

I am Dr. J i m Goodyear. I'm p r e s i d e n t o f 

the P e n n s y l v a n i a M e d i c a l S o c i e t y . I p r a c t i c e g e n e r a l 

s u r g e r y i n Montgomery County. 

For those o f you t h a t may not know the 

s i g n i f i c a n c e o f 1975, i t was an i n t e r e s t i n g b e g i n n i n g f o r 

what has become f o r us an e n d l e s s r e q u e s t f o r f a i r n e s s . 
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That's the year t h a t marked the enactment of the m e d i c a l 

p r o f e s s i o n a l l i a b i l i t y law known today as A c t 111. 

A t the time the new s t a t u t e c o n t a i n e d t h r e e 

v e r y i m p o r t a n t and i n t e r r e l a t e d components. I t c r e a t e d 

the CAT Fund, today's Mcare Fund; mandated t h a t 

p h y s i c i a n s c a r r y a s p e c i f i c l e v e l o f l i a b i l i t y i n s u r a n c e , 

a t t h a t time $1.2 m i l l i o n ; and e n a c t e d sweeping t o r t 

r eforms t h a t i n c l u d e d caps on a t t o r n e y ' s f e e s so t h a t the 

mandated coverage would be a f f o r d a b l e . 

Not l o n g a f t e r A c t 111 became law, the 

Supreme Court s t r u c k down the t o r t r e f o r m s , l e a v i n g 

p h y s i c i a n s o n l y w i t h the onerous burden of the i n s u r a n c e 

mandate t h a t q u i c k l y became the t a r g e t and l i f e b l o o d o f 

many p e r s o n a l i n j u r y a t t o r n e y s . 

So where does t h a t l e a v e us today? Today 

we c o n t i n u e t o s t r i v e f o r f a i r n e s s i n a w o r l d so 

l i t i g i o u s t h a t our phone books are c o v e r e d w i t h p e r s o n a l 

i n j u r y ads and t e l e v i s i o n commercials are dominated w i t h 

e n t i c e m e n t s from l a w y e r s a s k i n g us i f we've been i n j u r e d 

by p h y s i c i a n s , t r u c k , c a r , s i d e w a l k , employer, even a 

dog. 

I r o n i c a l l y I r e c e n t l y r e c e i v e d a p o s t c a r d 

from a c l a s s a c t i o n a t t o r n e y i n f o r m i n g t h a t I have 

p o t e n t i a l l y been wronged by the m a n u f a c t u r e r of my lawn 

mower because the engine's a d v e r t i s e d horsepower had 
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t u r n e d out t o be i n a c c u r a t e . The p o s t c a r d s p e c i f i c a l l y 

p o i n t e d out t h a t the s a f e t y o f my lawn mower was not i n 

q u e s t i o n . So I had t o ask m y s e l f , j u s t where was I 

harmed? 

Not s u r p r i s i n g l y , I c o u l d c o n t i n u e t o spend 

the r e s t o f the day and i n t o tomorrow s h a r i n g examples o f 

what I b e l i e v e are absu r d l a w s u i t s . F r a n k l y I wonder i f 

I c o u l d f i n d an a t t o r n e y t o sue my l o c a l d e l i because my 

sandwich d i d n ' t l i v e up t o the d e l i ' s c l a i m t h a t i t would 

t a s t e g r e a t . 

Today's h e a r i n g i s about m e d i c a l l i a b i l i t y 

r e f o r m . When I began t h i n k i n g about what I would share 

w i t h you today, I became q u i c k l y overwhelmed. As a 

p r a c t i c i n g p h y s i c i a n , s p e c i f i c a l l y a surgeon i n 

Montgomery County, I bear w i t n e s s e v e r y day t o how our 

c u r r e n t l i a b i l i t y system bogs down the d e l i v e r y o f h e a l t h 

c a r e . 

L e t me j u s t share w i t h you a few areas 

where I b e l i e v e l a w s u i t abuse c o n t i n u e s t o be an o b s t a c l e 

t o the p a t i e n t / p h y s i c i a n r e l a t i o n s h i p and hampers 

d e l i v e r y o f ca r e i n our h e a l t h c a r e system. 

E v e r y day p h y s i c i a n s o r d e r u n n e c e s s a r y 

d i a g n o s t i c t e s t s f o r no o t h e r r e a s o n than t o p r o t e c t 

themselves i n the event o f a l a w s u i t . P r e s i d e n t Obama 

has a l r e a d y conceded t h a t f r i v o l o u s l a w s u i t s and 
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d e f e n s i v e m e d i c i n e d r i v e up the c o s t o f h e a l t h c a r e . A 

2005 s t u d y by K e s s l e r and M c C l e l l a n , b o t h p r o f e s s o r s a t 

the S t a n f o r d Graduate S c h o o l o f B u s i n e s s , e s t i m a t e s t h a t 

d e f e n s i v e m e d i c i n e c o s t s between 100 and $178 b i l l i o n p e r 

ye a r . That s t u d y was i n 2005. I f you p r o j e c t the same 

d a t a t o today, i t would be over $200 b i l l i o n . 

I f we h o n e s t l y w i s h t o e f f e c t i v e l y lower 

and bend the u n s u s t a i n a b l e h e a l t h c a r e c o s t c u r v e , 

s i g n i f i c a n t and m e a n i n g f u l r e f o r m o f the m e d i c a l 

l i a b i l i t y system i s mandatory. 

R e c r u i t i n g young p h y s i c i a n s t o our 

Commonwealth remains a c h a l l e n g e g i v e n P e n n s y l v a n i a ' s 

reimbursement and l i a b i l i t y c l i m a t e . C o m p e t i t i o n f o r 

young p h y s i c i a n s can be i n t e n s e and many are o f f e r e d many 

o p p o r t u n i t i e s . Many o f my c o l l e a g u e s , however, 

e s p e c i a l l y those n e a r i n g r e t i r e m e n t , are g r e a t l y 

concerned about who w i l l c a r e f o r those p a t i e n t s when 

the y are no l o n g e r p r a c t i c i n g . 

Q u i t e h o n e s t l y , I'm concerned about who's 

g o i n g t o c a r e f o r me. 

I t ' s easy f o r an o b s t e t r i c i a n / g y n e c o l o g i s t 

to l i m i t t h e i r p r a c t i c e t o gynecology o n l y , and i t ' s 

o f t e n a t t r a c t i v e f o r them t o do so j u s t t o lower m e d i c a l 

l i a b i l i t y i n s u r a n c e c o s t s . 

I've had f r i e n d s who have done t h i s and 
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w h i l e I u n d e r s t a n d t h e i r r e a s o n i n g , I'm saddened because 

i t u l t i m a t e l y means t h a t p a t i e n t s l o s e the o p t i o n o f 

h a v i n g t h e i r baby by t h a t p a r t i c u l a r q u a l i t y i n d i v i d u a l . 

Those are j u s t a few o f the ways t h a t 

l a w s u i t abuse has hampered the p r a c t i c e o f m e d i c i n e . 

What can you as l e g i s l a t o r s and p o l i c y 

makers do t o h e l p l e v e l the p l a y i n g f i e l d ? How can you 

h e l p p h y s i c i a n s r e t u r n t o t h e i r exam rooms and o p e r a t i n g 

s u i t e s t o c o n c e n t r a t e s o l e l y on t h e i r p a t i e n t s ' c a r e ? 

How can you h e l p us r e c r u i t and r e t a i n young and 

q u a l i f i e d p h y s i c i a n s t o our Commonwealth so t h a t we can 

tak e and a p p r o p r i a t e l y c a r e f o r an i n c r e a s i n g l y a g i n g and 

dependent p o p u l a t i o n ? 

You c o u l d b e g i n by s t r e n g t h e n i n g the 

reforms t h a t the l e g i s l a t u r e e n a c t e d a number o f ye a r s 

ago. You c o u l d a l s o c l o s e some o f the l o o p h o l e s t h a t 

have e f f e c t i v e l y w atered down the o r i g i n a l i n t e n t o f the 

r e f o r m s . 

There are o t h e r areas o f the c u r r e n t system 

t h a t need a t t e n t i o n t h a t have s l i p p e d t h r o u g h the p r o c e s s 

i n the p a s t . I ' l l share w i t h you a few items t h a t I 

b e l i e v e would c r e a t e a m e d i c a l p r a c t i c e c l i m a t e here i n 

P e n n s y l v a n i a t h a t might a c t u a l l y a t t r a c t those same young 

p h y s i c i a n s t h a t we so d e s p e r a t e l y need. 

Our l a w s u i t abuse w i s h [ s i c ] i n c l u d e s the 
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f o l l o w i n g : 

Number one, caps on noneconomic damages. 

Noneconomic damages. Runaway v e r d i c t s -- j u r y v e r d i c t s 

have g i v e n r i s e t o a h i t t i n g - t h e - j a c k p o t m e n t a l i t y . A 

h e a l t h y dose o f re a s o n , I b e l i e v e , needs t o be r e s t o r e d . 

L i m i t on a t t o r n e y f e e s . A l e g i s l a t i v e 

p r e c e d e n t e x i s t s , as you know, i n workmen's compensation 

c a s e s . Why not expand t h a t t o i n c l u d e a l l p e r s o n a l 

i n j u r y l i t i g a t i o n ? 

The apology r u l e . For decades p h y s i c i a n s 

have been a d v i s e d by t h e i r a t t o r n e y s t o admit n o t h i n g 

when an adverse s i t u a t i o n a r i s e s . Communication between 

the p h y s i c i a n and the p a t i e n t i s the h a l l m a r k o f q u a l i t y 

c a r e . 

T h i s p o s i t i v e change would a l l o w 

p h y s i c i a n s t o c o n t i n u e t o communicate o p e n l y and h o n e s t l y 

w i t h t h e i r p a t i e n t s and t h e i r f a m i l i e s w i t h o u t f e a r t h a t 

t h e i r s t a tements w i l l be used a g a i n s t them i n c o u r t . 

E x p e r t w i t n e s s q u a l i f i c a t i o n s . T h i s i s 

v e r y s i m p l e , y e t a v e r y j u s t c oncept. A p e d i a t r i c i a n 

s h o u l d not under any c i r c u m s t a n c e s be a b l e t o t e s t i f y 

a g a i n s t a neurosurgeon. The c u r r e n t r u l e s have been 

b r o a d l y i n t e r p r e t e d by the c o u r t s a l l o w i n g u n r e a s o n a b l e 

and u n j u s t e x c e p t i o n s . 

C o l l a t e r a l source r u l e . Expand t h i s r u l e 
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t o i n c l u d e S o c i a l S e c u r i t y income a l o n g w i t h f u t u r e 

l o s s e s p a i d by the c o l l a t e r a l s o u r c e s . 

P e r i o d i c payment of f u t u r e m e d i c a l c o s t s . 

T h i s s h o u l d e l i m i n a t e a t t o r n e y fee c a r v e - o u t s . 

C e r t i f i c a t e o f m e r i t . We must i m m e d i a t e l y 

b e g i n t o i n s i s t t h a t a p l a i n t i f f produce a s u p p o r t i n g 

e x p e r t r e p o r t and the CV o f the e x p e r t a t the time the 

c e r t i f i c a t e o f m e r i t i s f i l e d . 

Now, I s i n c e r e l y b e l i e v e t h a t most would 

c o n s i d e r t h e s e p r o p o s a l s t o be r e a s o n a b l e , w i t h o u t 

h i n d e r i n g an i n d i v i d u a l ' s a c c e s s t o the c o u r t s or t h e i r 

a b i l i t y t o be f a i r l y compensated f o r p o t e n t i a l i n j u r i e s . 

A t t i m e s , the r e s u l t s o f t h o u g h t f u l and 

prudent p a t i e n t c a r e by d e d i c a t e d and knowledgeable, 

s k i l l e d p h y s i c i a n s are s t i l l l e s s than were i n i t i a l l y 

hoped or i n t e n d e d . But we must a l l remember t h a t the a r t 

o f p r a c t i c i n g m e d i c i n e i s not always p r e d i c t a b l e by i t s 

v e r y n a t u r e . The p r a c t i c e o f m e d i c i n e i s an a r t and not 

an e x a c t s c i e n c e . W h i l e u n f o r t u n a t e outcomes and 

c o m p l i c a t i o n s do s a d l y happen, I would c h a l l e n g e anyone 

t o show me a p h y s i c i a n who s e t out i n t e n t i o n a l l y t o harm 

a p a t i e n t . 

U n f o r t u n a t e l y , I s u s p e c t t h a t t h i s i s s u e o f 

t o r t r e f o r m w i l l l i k e l y be debated f o r many ye a r s t o 

come. Perhaps I am o l d - f a s h i o n e d , but I w i s h we c o u l d 
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r e t u r n t o the days when poor outcomes and u n f o r t u n a t e 

c o m p l i c a t i o n s were j u s t t h a t , poor outcomes and 

u n f o r t u n a t e c o m p l i c a t i o n s . 

Today, whether i t ' s m i s l a b e l e d horsepower 

f o r my lawn mower or an u n a n t i c i p a t e d s u r g i c a l wound 

i n f e c t i o n , such events have i n s t e a d been l a b e l e d as 

n e g l i g e n c e and have become l i t t l e more than a j a c k p o t f o r 

o p p o r t u n i t i e s t o get r i c h q u i c k . 

I don't p r o f e s s t o have a l l the answers, 

but I do b e l i e v e t h a t our n a t i o n i s the w o r l d ' s most 

l i t i g i o u s . And I h o n e s t l y b e l i e v e t h a t we are a l l 

a d v e r s e l y a f f e c t e d by t h i s u n f o r t u n a t e r e a l i t y . As an 

American, I found t h a t d i s h e a r t e n i n g and I b e l i e v e we 

s h o u l d a l l work t o g e t h e r t o t r y t o change t h a t . 

I want t o thank you a g a i n f o r t h i s 

o p p o r t u n i t y t o share my thoughts and the thoughts o f the 

P e n n s y l v a n i a M e d i c a l S o c i e t y r e g a r d i n g t h i s o p p r e s s i v e 

l i t i g a t i o n . 

To the b e s t o f my a b i l i t y , I would be happy 

to respond t o any q u e s t i o n s t h a t the committee may have 

f o r me a t t h i s t i m e . 

CHAI^IAN CALTAGIRONE: Thank you, d o c t o r . 

We've been j o i n e d by R e p r e s e n t a t i v e 

O ' N e i l l , who i s a member of the committee. 

There are q u e s t i o n s ? C h a i r Stevenson --
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R e p r e s e n t a t i v e Stevenson. 

REPRESENTATIVE STEVENSON: Thank you, 

Mr. Chairman. 

And thank you, d o c t o r , f o r your time and 

b e i n g w i t h us t h i s morning. 

One o f the t h i n g s t h a t we c o n t i n u a l l y hear 

about are the exodus o f s t u d e n t s a f t e r t h e y a c h i e v e t h e i r 

degree l e a v i n g P e n n s y l v a n i a and g o i n g t o o t h e r s t a t e s t o 

p r a c t i c e r a t h e r than s t a y i n g i n P e n n s y l v a n i a . You 

touched on t h a t i n your t e s t i m o n y . 

Do you have any s t a t i s t i c s o r any i d e a 

about how -- how many o f those s t u d e n t s do l e a v e f o r t h i s 

r e a s o n and -¬

DR. GOODYEAR: W e l l , the -- the b e s t 

d e t e r m i n i n g f a c t o r i s a c t u a l l y the r e s i d e n t s , a f t e r t h e i r 

r e s i d e n c y t r a i n i n g program. Our l a s t d a t a shows t h a t 80 

p e r c e n t o f the r e s i d e n t s t r a i n e d i n t h i s s t a t e l e a v e t h i s 

s t a t e . Only 20 p e r c e n t are -- s t a y h e r e . 

REPRESENTATIVE STEVENSON: Do you know what 

s t a t e s t h e y are most a t t r a c t e d by? 

DR. GOODYEAR: Yeah. There are s e v e r a l . 

C a l i f o r n i a , Texas, I n d i a n a . 

REPRESENTATIVE STEVENSON: And are those 

s t a t e s -- t h e i r -- t h e i r t o r t s i t u a t i o n i s -- i s -- i s 

t h a t the re a s o n t h e y go t o those s t a t e s , because i t ' s 
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more -¬

DR. GOODYEAR: I t ' s a s i g n i f i c a n t p a r t o f 

the r e a s o n , yes, s i r . 

REPRESENTATIVE STEVENSON: I t ' s more 

a t t r a c t i v e t o them f o r t h a t reason? 

DR. GOODYEAR: Yes. 

REPRESENTATIVE STEVENSON: Yes. And are -¬

how are t h e i r -- those s t a t e s d i f f e r e n t from 

P e n n s y l v a n i a ? 

DR. GOODYEAR: One o f the -- one o f the 

most s i g n i f i c a n t components o f t h e i r t o r t system i s a cap 

on noneconomic damages. 

REPRESENTATIVE STEVENSON: And t h a t was 

your number one -¬

DR. GOODYEAR: I -- I t h i n k i t would be 

v e r y , v e r y h i g h on our l i s t o f -- o f -- our w i s h l i s t , 

c e r t a i n l y . We r e c o g n i z e t h a t i t r e q u i r e s a 

c o n s t i t u t i o n a l change here i n P e n n s y l v a n i a . We're w e l l 

aware o f t h a t . 

We t h i n k t h e r e are o t h e r -- o t h e r t h i n g s 

t h a t can improve the c l i m a t e . But we would a l s o suggest 

t h a t t h a t p r o c e s s b e g i n t o go f o r w a r d . R a t h e r than t o 

use i t as a re a s o n t o not do i t , b e g i n the p r o c e s s . 

REPRESENTATIVE STEVENSON: One f i n a l 

q u e s t i o n , Mr. Chairman, i f I may. 
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S e v e r a l y e a r s ago we -- we passed 

l e g i s l a t i o n h a v i n g t o do w i t h f r i v o l o u s l a w s u i t s here i n 

P e n n s y l v a n i a and I r e c e n t l y became aware t h a t -- t h a t the 

number o f f r i v o l o u s l a w s u i t s , m e d i c a l l a w s u i t s which were 

p r o v e d f r i v o l o u s o r f e l t t o be f r i v o l o u s , has d e c l i n e d 

d r a s t i c a l l y s i n c e t h a t -- t h a t t i m e . I s t h a t your -¬

your u n d e r s t a n d i n g as w e l l ? 

DR. GOODYEAR: Yeah. The number -- the 

number o f l a w s u i t s t h a t have been -- the number i s down. 

However, the -- the judgment awards has a c t u a l l y gone 

up. So i t has not had a s i g n i f i c a n t e f f e c t , a l t h o u g h 

t h e r e was a s t a b i l i z a t i o n o f m e d i c a l m a l p r a c t i c e 

premiums. The f a c t t h a t the -- the awards have c o n t i n u e d 

t o c l i m b has not r e a l l y l e s s e n e d the burden. 

REPRESENTATIVE STEVENSON: I see. Thank 

you. 

Thank you, a g a i n , Mr. Chairman. 

DR. GOODYEAR: Thank you. 

CHAI^IAN CALTAGIRONE: C e r t a i n l y . G l e n , 

then B e r n i e and Kathy. 

REPRESENTATIVE GRELL: Over here, d o c t o r . 

Over h e r e . Thank you. 

I j u s t want t o f o l l o w up a l i t t l e b i t on 

R e p r e s e n t a t i v e Stevenson's q u e s t i o n s . I've seen 

d i f f e r e n t s t a t i s t i c s on the number o f d o c t o r s t h a t we 
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a c t u a l l y have i n P e n n s y l v a n i a o v e r a l l , and I'm i n t e r e s t e d 

i n what numbers you c o u l d share w i t h us i n terms of 

c u r r e n t and how t h a t i s t r e n d i n g . And a l s o what c r i t e r i a 

do you use t o i d e n t i f y t h a t t h i s i s a d o c t o r who i s 

a c t i v e l y engaged i n p r a c t i c e i n P e n n s y l v a n i a ? So we're 

g e t t i n g the r i g h t s t a t i s t i c s . 

DR. GOODYEAR: Yeah. I'm s o r r y . I 

d i d n ' t -- I d i d n ' t b r i n g those numbers w i t h you [ s i c ] , 

but l e t me -- l e t me t a l k about how we l o o k a t t h a t 

i s s u e . 

In g e n e r a l , the numbers are r e l a t i v e l y 

s t a b l e and i t l o o k s -- and i t -- i t v a r i e s depending on 

how you l o o k a t t h a t , but I t h i n k t h e r e are some i s s u e s 

t h a t r e a l l y need t o be t a k e n i n t o account when you l o o k 

a t t h a t number. 

The number of r e s i d e n t s t h a t are t r a i n i n g 

i n t h i s s t a t e i s c l i m b i n g . They are l i c e n s e d p h y s i c i a n s 

and t h e y are counted as p h y s i c i a n s w i t h i n the 

Commonwealth. But t h e y ' r e not s t a y i n g . They're not 

s t a y i n g here t o open p r a c t i c e . 

We would l i k e t o measure p h y s i c i a n s by the 

number of a c t i v e l y p r a c t i c i n g , nonacademic or -- or 

academic, but a c t u a l l y s e e i n g p a t i e n t s on a r e g u l a r 

b a s i s . A c t i v e l y i n v o l v e d i n p a t i e n t c a r e . 

That d a t a i s v e r y , v e r y d i f f i c u l t t o come 
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by. Because i f you j u s t -- i f you j u s t l o o k a t the 

number of l i c e n s e d p h y s i c i a n s i n the s t a t e , t h a t ' s a 

v e r y , v e r y v o l a t i l e number t h a t changes. 

We t h i n k i t ' s b a s i c a l l y been s t a b l e . One 

o f the s i g n i f i c a n t i s s u e s i s t h a t the average age of the 

p h y s i c i a n c o n t i n u e s t o c l i m b and now g r e a t e r than 50 

p e r c e n t o f the p h y s i c i a n s i n P e n n s y l v a n i a are 50 y e a r s of 

age or o l d e r . 

There are s i g n i f i c a n t s t u d i e s t h a t show 

t h a t p r o d u c t i v i t y and hours of commitment t o d i r e c t 

p a t i e n t c a r e goes down at t h a t p o i n t i n t i m e , not 

q u a l i t y , but j u s t how many p a t i e n t s you're s e e i n g . 

So t h e s e i n d i v i d u a l s are a p p r o a c h i n g 

r e t i r e m e n t i n a s t a t e where you w i l l admit, I t h i n k , we 

have the second l a r g e s t p o p u l a t i o n o f s e n i o r s i n the 

c o u n t r y , and -- and t h a t p o p u l a t i o n i s c o n t i n u i n g t o 

grow. T h e i r average age c o n t i n u e s t o c l i m b . 

Baby Boomers are now r e a c h i n g t h a t age when 

t h e y ' r e g o i n g t o need and r e q u i r e more h e a l t h c a r e , 

g r e a t e r a c c e s s t o h e a l t h c a r e . That needs t o be 

a d d r e s s e d by our p h y s i c i a n p o p u l a t i o n , which, by our 

s t u d i e s , i s showing i s not b e i n g r e p l a c e d a d e q u a t e l y by 

r e t a i n i n g and r e c r u i t i n g young p h y s i c i a n s . 

I'm i n a f o u r - p e r s o n g e n e r a l s u r g e r y 

p r a c t i c e . We've been l o o k i n g f o r t h r e e y e a r s f o r a f i f t h 
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p a r t n e r and cannot a t t r a c t anyone. 

REPRESENTATIVE GRELL: Thank you v e r y 

much. 

REPRESENTATIVE O'NEILL: Thank you, 

Mr. Chairman. 

Do c t o r , many ye a r s ago, when I was d o i n g a 

l o t o f r e s e a r c h on the s u b j e c t , I found t h a t -- I 

b e l i e v e -- I'm t r y i n g from my memory, you know -- t h a t o f 

a l l the l a w s u i t s f i l e d , m e d i c a l m a l p r a c t i c e l a w s u i t s 

f i l e d , o n l y about t h r e e p e r c e n t o f then were t r u l y 

c o n s i d e r e d t r u e m a l p r a c t i c e , and, you know, l a w s u i t s , 

t h a t would, you know, meet the s t a n d a r d o r whatever i t 

i s . 

Do you know i f t h a t p e r c e n t a g e i s a c c u r a t e 

today? Has i t i n c r e a s e d , decreased? I b e l i e v e i t was 

t h r e e p e r c e n t . I'm not s u r e . 

DR. GOODYEAR: Yes, i t ' s v e r y , v e r y low. I 

don't know the a c c u r a c y o f t h a t number. Our -- our -¬

and I b e l i e v e you're r e f e r r i n g t o A c t 13. 

The number has improved, but i t remains 

v e r y , v e r y low. 

REPRESENTATIVE O'NEILL: R i g h t . 

DR. GOODYEAR: There i s s t i l l a -- a h i g h 

p e r c e n t a g e o f -- o f what we c o n s i d e r f r i v o l o u s l a w s u i t s , 

which means I can -- I can e x p l a i n t h a t as t o what I mean 
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by t h a t , i f you'd -- you'd l i k e t o t a k e the t i m e , but the 

a c t u a l t r u e n e g l i g e n c e , below s t a n d a r d o f c a r e , v e r y , 

v e r y low. 

REPRESENTATIVE O'NEILL: A l l r i g h t . 

G r e a t . Thank you. I a p p r e c i a t e i t . 

DR. GOODYEAR: Yep. 

REPRESENTATIVE MANDERINO: Good morning, 

Dr. Goodyear. And thank you v e r y much f o r b e i n g h e r e . 

DR. GOODYEAR: A p l e a s u r e . 

REPRESENTATIVE MANDERINO: A c o u p l e o f 

q u e s t i o n s . I mean P e n n s y l v a n i a has always been an 

e x p o r t e r o f new p h y s i c i a n s because of the number of 

m e d i c a l s c h o o l s we have i n our s t a t e . So i t doesn't 

s u r p r i s e me t h a t we are an e x p o r t e r . 

What would be more h e l p f u l t o u n d e r s t a n d i s 

how t h a t -- and i t ' s not even r e a l l y a p e r c e n t a g e , I 

guess. The a b s o l u t e -- I don't know i f you have any more 

d e f i n i n g numbers. 

I mean we've added m e d i c a l s c h o o l s i n 

r e c e n t y e a r s t h a t we d i d n ' t have, so we were an e x p o r t e r , 

p l u s we have even more c a p a c i t y i n r e c e n t y e a r s . So -¬

so the p e r c e n t a g e -- k i n d o f j u s t s a y i n g t o me t h a t 80 

p e r c e n t i s g o i n g doesn't mean a n y t h i n g t o me. 

Can you g i v e me some a b s o l u t e numbers? 

DR. GOODYEAR: Sure. But l e t me -- l e t me 
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j u s t t a l k about the new m e d i c a l s c h o o l . I t o n l y has i t ' s 

f i r s t c l a s s now. So t h a t won't be g r a d u a t i n g -- you're 

t a l k i n g about the Commonwealth M e d i c a l S c h o o l i n 

S c r a n t o n -- w i l l not be g r a d u a t i n g i t s f i r s t c l a s s f o r 

a n o ther t h r e e - p l u s y e a r s and then t h e r e ' s a r e s i d e n c y 

t r a i n i n g . So t h e r e ' s c e r t a i n l y a d e l a y . 

But l e t ' s l o o k a t one p i e c e o f d a t a t h a t I 

t h i n k i s i n d i s p u t a b l e . The average age o f p h y s i c i a n s i n 

the s t a t e o f P e n n s y l v a n i a and a c t i v e l y p r a c t i c i n g -- i n 

a c t i v e p r a c t i c e i s c l i m b i n g , which means we're not 

r e p l a c i n g the -- the p h y s i c i a n s w i t h younger p h y s i c i a n s . 

That's the o n l y way t h a t the average age can be g o i n g 

up. 

So you're c o r r e c t . We do have i t . We do 

have more m e d i c a l s c h o o l s . We have n i n e . We have a l o t 

o f r e s i d e n c y programs. We -- we educate and t r a i n some 

of the b e s t p h y s i c i a n s i n the c o u n t r y , and we s h o u l d be 

v e r y , v e r y proud of t h a t . 

But we a l s o want t o a l s o c r e a t e an 

environment and a c l i m a t e t h a t would be a t t r a c t i v e enough 

f o r them t o s t a y here so t h a t the -- the c a r e t h a t ' s 

b e i n g r e n d e r e d t o you and your f a m i l y and your l o v e d ones 

i s by q u a l i t y - t r a i n e d , young p h y s i c i a n s . P h y s i c i a n s need 

to be a t t r a c t e d t o t h i s s t a t e , and t h a t ' s what -- t h a t ' s 

what we're r e a l l y t r y i n g t o a c c o m p l i s h . 
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REPRESENTATIVE MANDERINO: One of the 

p o i n t s t h a t you have i n your t e s t i m o n y t h a t I would l i k e 

a l i t t l e b i t more e x p l a n a t i o n o f i s under your w i s h l i s t 

i s the c e r t i f i c a t e o f m e r i t . 

What's not worked -- o b v i o u s l y the f a c t 

i t ' s on your l i s t t e l l s me t h a t something i s n ' t w o r k i n g 

about i t because we a l r e a d y put i t i n p l a c e . What from 

your p e r s p e c t i v e i s n ' t working? 

DR. GOODYEAR: A l o t o f comments i n some of 

the c e r t i f i c a t e o f m e r i t s are not a c c u r a t e . J u s t h a v i n g 

a c e r t i f i c a t e o f m e r i t t h a t ' s not v e t t e d a g a i n s t a c c u r a t e 

-- a c c u r a c y and s c i e n t i f i c b a s i s i s a c o n c e r n t o us a t 

the M e d i c a l S o c i e t y . 

So we would l i k e t o see t h a t -- t h a t i t -¬

what i s b e i n g s a i d i s i n k e e p i n g w i t h the s p e c i a l t y 

o r g a n i z a t i o n s t h a t may be i n -- under q u e s t i o n and the CV 

o f the i n d i v i d u a l be a v a i l a b l e . 

REPRESENTATIVE MANDERINO: And when you 

mention the s p e c i a l t y , I guess i t l e a d s t o the o t h e r 

q u e s t i o n I wanted t o ask about your -- your p o i n t s on 

your w i s h -- w i s h l i s t and t h a t goes t o the e x p e r t 

w i t n e s s q u a l i f i c a t i o n s . 

And I u n d e r s t a n d what i t i s you're s a y i n g 

w i t h r e g a r d t o l i k e minded -- l i k e t r a i n e d s p e c i a l i s t s , 

and t h e r e ' s always been a d e s i r e from the -- from the 
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m e d i c a l p r a c t i c i n g community t o have those be the o n l y 

q u a l i f i e d e x p e r t s . 

But t h e r e ' s a l s o been, k i n d o f on the o t h e r 

s i d e o f the s c a l e , the un -- u n w i l l i n g n e s s t o t e s t i f y 

a g a i n s t one o f your own, so t o speak. 

How do we -- and I t h i n k one o f the reasons 

why we have s t r u g g l e d w i t h t h i s whole realm o f e x p e r t 

w i t n e s s q u a l i f i c a t i o n i s t h a t we haven't seen proposed a 

mechanism whereby l i k e t r a i n e d s p e c i a l i s t s i n a 

p a r t i c u l a r f i e l d would be w i l l i n g t o be on a r e v i e w 

p a n e l , would be w i l l i n g t o do something. 

What i s the s o l u t i o n t o t h a t problem i f we 

were t o be more r e s t r i c t i v e w i t h e x p e r t w i t n e s s 

q u a l i f i c a t i o n s as you would l i k e t o see us be? 

DR. GOODYEAR: W e l l , I'm not sure I can 

come up w i t h the language r i g h t now t h a t would h e l p you. 

I u n d e r s t a n d your c o n c e r n . 

I t h i n k the P e n n s y l v a n i a M e d i c a l S o c i e t y 

would be more than happy t o work w i t h t h i s committee and 

w i t h you i n coming up w i t h the k i n d o f language t h a t 

we're l o o k i n g f o r i n d e t e r m i n i n g the q u a l i f i c a t i o n s f o r 

an e x p e r t w i t n e s s . 

But i t i s a c t i v e l y p r a c t i c i n g , p r e f e r a b l y 

i n the s t a t e o f P e n n s y l v a n i a , a c t i v e l y s e e i n g p a t i e n t s , 

and members o f t h e i r -- t h e i r s p e c i a l t y s o c i e t y , i n good 
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s t a n d i n g , b o a r d c e r t i f i e d . Those are the -¬

REPRESENTATIVE MANDERINO: Why? Why 

a c t i v e l y p r a c t i c i n g i n P e n n s y l v a n i a ? I s t h e r e a 

d i f f e r e n t s t a n d a r d o f c a r e i n -- i n o t h e r -- i n o t h e r 

s t a t e s ? 

DR. GOODYEAR: There are -¬

REPRESENTATIVE MANDERINO: I mean t o me i t 

seems l i k e t h a t might be one o f the ways t h a t you then 

don't have a -- a I know you; you're my buddy; I went t o 

m e d i c a l s c h o o l w i t h you or I -- I t r a i n e d w i t h you i n 

such and such a h o s p i t a l , you know. 

DR. GOODYEAR: W e l l , I -- I -- you know, I 

would -- I would hate t o see c i r c u m s t a n c e s where the 

e x p e r t w i t n e s s i s -- t h a t ' s a l l t h e y do. So a c t i v e l y 

p r a c t i c e i s what we r e a l l y want. Not t r a v e l i n g s t a t e t o 

s t a t e b e i n g an e x p e r t w i t n e s s . 

REPRESENTATIVE MANDERINO: Okay. And -¬

and I guess the f i n a l q u e s t i o n o r -- or p o i n t t h a t I'd -¬

I'd l i k e t o ask. I r e a d i l y admit t h a t I have a much 

d i f f e r e n t p e r s p e c t i v e perhaps than you do i n terms o f 

what i s or i s n ' t c o n s i d e r e d a f r i v o l o u s l a w s u i t . 

But how do I phrase t h i s ? I'm t h i n k i n g o f 

the d i s c u s s i o n you j u s t had w i t h R e p r e s e n t a t i v e O ' N e i l l 

about k i n d o f o n l y t h r e e p e r c e n t b e i n g f r i v o l o u s , and, 

a g a i n , my p e r s p e c t i v e i s d i f f e r e n t , but I t h i n k the one 
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a r e a t h a t I would agree w i t h you t h a t j u r i e s t e n d t o 

not -- t e n d t o make a s p e c i f i c d e c i s i o n . 

I t h i n k t h e y make a s p e c i f i c d e c i s i o n not 

to d i s t i n g u i s h between m a l p r a c t i c e and m a l f e a s a n c e , i s 

p a r t i c u l a r l y i n the ar e a o f I guess what I ' l l commonly 

c a l l -- I hate t h i s term but I don't know how e l s e t o say 

i t -- l i k e the bad baby outcome c a s e s , cases where t h e r e 

may not have been any r e a l m a l p r a c t i c e , t h e r e may not 

have been any n e g l i g e n c e , but now here's t h i s f a m i l y w i t h 

a s e v e r e l y d i s a b l e d c h i l d and s o c i e t y has p r o v i d e d no way 

to t a k e c a r e o f the c o s t s o f t h i s c h i l d t h roughout t h e i r 

l i f e t i m e , and so I b e l i e v e j u r i e s make a c o n s c i o u s 

d e c i s i o n t o s h i f t the r i s k t o where -- where the money 

can -- can pay f o r t h a t c h i l d ' s c a r e . 

And so I do t h i n k -- I t h i n k , i n f a i r n e s s 

t o you, t h a t -- and i n f a i r n e s s t o o b s t e t r i c i a n s , t h a t 

t h e y get h i t w i t h -- w i t h -- w i t h awards o r -- or 

s e t t l e m e n t s t h a t perhaps o t h e r p r a c t i c e s don't get h i t 

w i t h because t h e r e wasn't a n e g l i g e n c e . Okay. 

That was a l o n g i n t r o t o say, I -- I've 

always been i n t e r e s t e d i n c r e a t i v e s o l u t i o n s o f what 

f o l k s t h i n k might work i n those c a s e s . I know some 

s t a t e s have attempted t o t r y t o s e t a s i d e k i n d o f funds 

t h a t would d e a l w i t h t h a t . I don't know how s u c c e s s f u l 

t h e y a r e . I've never seen an e f f o r t t a l k t o about t h a t 
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w i t h any s i n c e r i t y o r i n t e r e s t i n P e n n s y l v a n i a , and you 

may not f e e l c o m f o r t a b l e r e s p o n d i n g t o i t now, but I 

r e a l l y t h i n k t h a t we c o u l d make a b i g d i f f e r e n c e i f we 

c o u l d f i g u r e out t h a t problem. 

DR. GOODYEAR: Thank you. L e t me make maybe 

two o r t h r e e comments and f i r s t c l a r i f y i f I agreed w i t h 

R e p r e s e n t a t i v e O ' N e i l l t h a t f r i v o l o u s l a w s u i t were low. 

That's not the case. 

REPRESENTATIVE MANDERINO: No. 

DR. GOODYEAR: True m a l p r a c t i c e — 

REPRESENTATIVE O'NEILL: No. 

DR. GOODYEAR: Okay. I j u s t wanted t o 

c l a r i f y . F r i v o l o u s l a w s u i t s p e r c e n t a g e - w i s e i s v e r y 

h i g h . True m a l p r a c t i c e i s v e r y low. 

With r e g a r d t o how t h a t comes about, i f I 

may, the human -- the human body i s a tremendously, 

tremendously i n t r i c a t e s t r u c t u r e w i t h hundreds and 

thousands o f systems and s t r u c t u r e s t h a t i n t e r a c t i n 

harmony t o c r e a t e h e a l t h . 

When d i s e a s e o c c u r s , i t a f f e c t s t h a t 

harmony. A l o t o f systems w i t h i n the body we don't have 

v e r y much i n f o r m a t i o n o r know much about, and e v e r y 

d i s e a s e s t a t e i s -- i s s e p a r a t e a l s o . 

And we are asked m i l l i o n s o f times e v e r y 

year t o address a d i s e a s e s t a t e t h a t ' s v e r y u n i q u e. The 



27 

i n d i v i d u a l i s u n i que. That d i s e a s e s t a t e ' s u n i q u e. And 

we're asked t o use a body of h e a l t h c a r e i n f o r m a t i o n t o 

address a d i s e a s e s t a t e t h a t may be a moving t a r g e t . I t 

may be d i f f e r e n t an hour from now than i t i s today. 

And we do so i n a c i r c u m s t a n c e where we are 

burdened not o n l y by a d m i n i s t r a t i v e and b u r e a u c r a t i c 

burdens, but s o r t i n g t h r o u g h a tremendous body of 

knowledge t o t r y t o do what we t h i n k i s b e s t f o r the 

p a t i e n t . 

Most of the time -- the overwhelming amount 

of time we are s u c c e s s f u l . But y e t sometimes, d e s p i t e 

our b e s t e f f o r t s , due d i l i g e n c e , d e s i r e t o h e l p p a t i e n t s , 

t hose outcomes are l e s s than s u c c e s s f u l . 

The sad p a r t as we see i t i s t h a t our 

p a t i e n t s then l o o k a t us as f a i l u r e s , s o c i e t y l o o k s a t us 

as bad d o c t o r s , and the l e g a l system t r e a t s us as 

c r i m i n a l s . 

And y e t d e s p i t e t h a t , the next day we s t a r t 

a l l over a g a i n and we do i t a g a i n because i t ' s the 

p a t i e n t s t h a t we c a r e about. 

And I'd l i k e t o educate the p u b l i c about 

t h a t s i t u a t i o n b e t t e r and -- and what we f a c e e v e r y day 

and y e t those outcomes, those bad outcomes, those 

u n f o r t u n a t e c i r c u m s t a n c e s and c o m p l i c a t i o n s , are not 

n e g l i g e n c e . They're not m a l p r a c t i c e . But w e ' l l c o n t i n u e 



28 

to keep g o i n g i n t h e r e each and e v e r y day t o ta k e c a r e o f 

p a t i e n t s the b e s t we can. 

As f o r your statement about l o o k i n g f o r 

another f u n d i n g s o u r c e , r a t h e r than -- than the p h y s i c i a n 

f o r t a k i n g c a r e o f those u n f o r t u n a t e i n d i v i d u a l s , and 

b a b i e s , but i t ' s not o n l y b a b i e s , i t ' s -- i t ' s e v e r y age 

and -- and e v e r y s t a t i o n o f l i f e t h a t can have an 

u n f o r t u n a t e outcome. I t ' s an i s s u e t h a t I t h i n k i s a 

d i s c u s s i o n we s h o u l d have. I don't have an answer, but I 

t h i n k i t ' s a -- i t ' s a good concept. Thank you. 

CHAI^IAN CALTAGIRONE: Chairman M a r s i c o . 

REPRESENTATIVE MARSICO: Thank you, 

Mr. C h a i r . 

Thank you, s i r , f o r b e i n g here t h i s 

morning. A p p r e c i a t e your t e s t i m o n y and your t i m e . 

On the s u b j e c t o f m e d i c a l l i a b i l i t y 

i n s u r a n c e c o s t s , premium, annual premiums, can you g i v e 

us an i d e a o f what a f a m i l y -- f a m i l y p h y s i c i a n would pay 

a n n u a l l y , an annual premium, and then a surgeon such 

as -- l i k e y o u r s e l f o r a c a r d i o -- c a r d i o l o g i s t ? 

DR. GOODYEAR: I -- I -- I ca n ' t t e l l you 

about a f a m i l y p h y s i c i a n . I would guess i t ' s i n around 

the $20,000 range. My m a l p r a c t i c e i n s u r a n c e i s about 

$75,000 a y e a r . 

REPRESENTATIVE MARSICO: And t h a t ' s --
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DR. GOODYEAR: H i g h e r than -- above the 

o r t h o p e d i s t s , neurosurgeons, o b s t e t r i c s and gynecology, 

w e l l i n excess o f a hundred thousand d o l l a r s p e r y e a r . 

REPRESENTATIVE MARSICO: And you had 

mentioned -¬

DR. GOODYEAR: That i n c l u d e s the -- the -¬

the base i n s u r a n c e p l u s -- p l u s the m e d i c a l -- the Mcare 

Fund. 

REPRESENTATIVE MARSICO: And you had 

mentioned t h a t -- e a r l i e r t h a t many p h y s i c i a n s are 

e x i t i n g P e n n s y l v a n i a and g o i n g t o o t h e r s t a t e s . And are 

t h e r e -- are th e y s p e c i a l i s t s t h a t are l e a v i n g more than 

f a m i l y p h y s i c i a n s ? 

DR. GOODYEAR: We — we — we don't have a 

l o t o f d a t a about a c t i v e l y p r a c t i c i n g p h y s i c i a n s 

e x i t i n g . Our problem i s not b e i n g a b l e t o a t t r a c t any 

p h y s i c i a n s , i n c l u d i n g , but most s p e c i f i c a l l y , p r i m a r y 

c a r e p h y s i c i a n s . 

There's a problem i n the p r i m a r y c a r e 

p h y s i c i a n arena. These i n d i v i d u a l s graduate from m e d i c a l 

s c h o o l w i t h a q u a r t e r o f a m i l l i o n d o l l a r s i n debt. The 

reimbursement f o r p r i m a r y c a r e p h y s i c i a n s i s r e l a t i v e l y 

low and c e r t a i n l y c o m p a r a t i v e l y s i g n i f i c a n t l y lower than 

w i t h s p e c i a l i s t s . So e n t i c i n g i n d i v i d u a l s , q u a l i t y 

p h y s i c i a n s t o e n t e r a p r i m a r y c a r e a r e a o f s p e c i a l t y , i s 
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v e r y , v e r y d i f f i c u l t . 

So t h a t ' s not o n l y i n t h i s s t a t e , i t ' s i n 

eve r y s t a t e . But when you -- when you add the o t h e r 

i s s u e s about g e n e r a l l y low reimbursement here i n 

P e n n s y l v a n i a and a g e n e r a l l y h i g h and u n f a v o r a b l e 

l i a b i l i t y c l i m a t e , i t makes i t even more d i f f i c u l t t o 

a t t r a c t them. 

REPRESENTATIVE MARSICO: Thank you. 

CHAI^IAN CALTAGIRONE: Thank you, d o c t o r . 

We a p p r e c i a t e your t e s t i m o n y and -¬

DR. GOODYEAR: Thank you, Mr. Chairman. 

Thank you. 

CHAI^IAN CALTAGIRONE: -- w e ' l l be 

r e v i e w i n g your t e s t i m o n y c e r t a i n l y . 

DR. GOODYEAR: Thank you v e r y much. 

CHAI^IAN CALTAGIRONE: W e ' l l next hear from 

James Redmond, the S e n i o r V i c e P r e s i d e n t , H o s p i t a l and 

H e a l t h s y s t e m A s s o c i a t i o n o f P e n n s y l v a n i a . 

MR. REDMOND: Good morning. I'm J i m 

Redmond. I'm S e n i o r V i c e P r e s i d e n t f o r the H o s p i t a l and 

H e a l t h s y s t e m A s s o c i a t i o n o f P e n n s y l v a n i a . 

Thank you f o r t h i s o p p o r t u n i t y t o speak t o 

you about s o r t o f the c u r r e n t s t a t e o f m e d i c a l l i a b i l i t y 

i n P e n n s y l v a n i a . T h i s p a n e l i s v e r y f a m i l i a r w i t h many 

of the i s s u e s , and, t o my knowledge, t h i s i s perhaps the 
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f i r s t time t h a t we have had a c o n v e r s a t i o n about m e d i c a l 

l i a b i l i t y s i n c e p r o b a b l y 2002 when the major reforms were 

en a c t e d by the G e n e r a l Assembly. 

M e d i c a l l i a b i l i t y r e a l l y b r e a k s down i n t o 

t h r e e b a s i c t o p i c s : The l e g a l system, the i n s u r a n c e 

system, and p a t i e n t s a f e t y . 

A c t 13 o f 2002 address -- attempted t o 

address a l l o f those a r e a s , and j u s t e a r l i e r t h i s week 

the d a t a from the P e n n s y l v a n i a Supreme Court seems t o 

demonstrate some of the e f f e c t s o f A c t 13 t h a t was p a s s e d 

e i g h t y e a r s ago. Almost t o the -- the same month. I t 

was p a s s e d i n March of 2002. 

The d a t a show two t h i n g s , i n my mind. One 

i s t h a t the number of m e d i c a l l i a b i l i t y c l a i m s t h a t were 

f i l e d i n 2002 peaked at about 2,900 c a s e s . For 2009, the 

most c u r r e n t d a t a a v a i l a b l e , t h a t dropped t o 1,533 

c a s e s . 

What t h a t says t o me i s t h a t t h e r e were a 

number of l e s s m e r i t o r i o u s or f r i v o l o u s l a w s u i t s t h a t 

were f i l e d p r i o r t o A c t 13. And I t h i n k i f I had t o 

p i n p o i n t one p a r t i c u l a r a s p e c t of A c t 13 t h a t has had an 

e f f e c t i s r e a l l y the t i g h t e n i n g o f m e d i c a l e x p e r t and the 

-- w h i l e a d d i t i o n a l reforms c o u l d be made i n t h a t a r e a , 

t o me t h a t has had an e f f e c t i n terms of the number of 

cases t h a t have dropped. 
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The second r e f o r m t h a t was e n a c t e d i n 2002 

was the end o f venue shopping. And c l e a r l y the d a t a show 

t h a t i n -- cases t h a t were f i l e d f o r m e r l y i n -- i n 

P h i l a d e l p h i a have now s h i f t e d t o the s u r r o u n d i n g c o u n t i e s 

where the a l l e g e d i n c i d e n t o c c u r r e d . 

With r e s p e c t t o the i n s u r a n c e system, one 

of the t h i n g s t h a t I'd l i k e t o c l a r i f y i s t h a t we s t i l l 

have a v e r y f r a g i l e i n s u r a n c e system f o r m e d i c a l 

l i a b i l i t y . For h o s p i t a l s , t h e r e are -- v i r t u a l l y are no 

commercial i n s u r e r s a v a i l a b l e . 

Nine out o f t e n o f our h o s p i t a l s now 

s e l f - i n s u r e o r use r i s k r e t e n t i o n groups. There are no 

commercial i n s u r a n c e companies t h a t are a c t i v e l y 

m a r k e t i n g i n P e n n s y l v a n i a and p r o v i d i n g i n s u r a n c e . 

Sometimes t h a t ' s c o n t r a s t e d w i t h the d a t a 

t h a t i s p r o v i d e d by the i n s u r a n c e department t h a t they've 

had a number of -- o f new i n s u r a n c e companies r e g i s t e r i n 

P e n n s y l v a n i a . Those -- those companies are b a s i c a l l y 

companies t h a t are -- t h a t are u t i l i z e d by our h o s p i t a l s 

i n r i s k r e t e n t i o n groups. They're v e r y , v e r y s m a l l 

market s h a r e s ; but the major p o i n t i s t h e r e i s no 

commercial i n s u r a n c e r e a l l y l e f t i n P e n n s y l v a n i a f o r 

m e d i c a l l i a b i l i t y . 

And we r e a l l y o n l y have two major i n s u r e r s 

l e f t i n P e n n s y l v a n i a f o r p h y s i c i a n s . Many of our 
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h o s p i t a l s have assumed many of t h e i r -- the m e d i c a l s t a f f 

as p a r t o f t h e i r -- t h e i r i n s u r a n c e p o l i c y . 

One o f the t r e n d s t h a t has been ongoing i n 

the h e a l t h c a r e f i e l d f o r some tim e , and I t h i n k the 

m e d i c a l l i a b i l i t y c r i s i s has c o n t r i b u t e d t o t h i s , i s t h a t 

more and more p h y s i c i a n s are b e i n g employed by h o s p i t a l s 

or h e a l t h systems. 

P a r t o f the problem t h a t our h o s p i t a l s f a c e 

i n P e n n s y l v a n i a i s r e c r u i t i n g new p h y s i c i a n s t o 

P e n n s y l v a n i a , and Dr. Goodyear has -- has -- has t a l k e d 

about t h a t . 

V i r t u a l l y e v e r y new p h y s i c i a n coming i n t o 

P e n n s y l v a n i a i s -- now has t o be employed and t h e i r 

m e d i c a l l i a b i l i t y coverage p a i d f o r by the h e a l t h system 

or the group p r a c t i c e o r the f a c u l t y p r a c t i c e p l a n . 

P e n n s y l v a n i a c o n t i n u e s t o be viewed as s o r t 

o f a h o s t i l e environment. New p h y s i c i a n s don't 

i m m e d i a t e l y -- a r e n ' t a t t r a c t e d t o P e n n s y l v a n i a , r i g h t o r 

wrong i n terms o f the p e r c e p t i o n r e g a r d i n g P e n n s y l v a n i a . 

And Dr. Goodyear, I t h i n k , has p o i n t e d out, 

we -- we f a c e g o i n g f o r w a r d an a g i n g p h y s i c i a n w o r k f o r c e , 

a need t o r e t a i n f a r more o f the p h y s i c i a n s t h a t are 

t r a i n e d here i n P e n n s y l v a n i a t o -- i n o r d e r t o m a i n t a i n 

s e r v i c e s . 

V i r t u a l l y e v e r y h o s p i t a l o u t s i d e o f 
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P h i l a d e l p h i a and P i t t s b u r g h t e l l us t h a t t h e i r major 

problem i s a t t r a c t i n g new p h y s i c i a n s t o t h e i r 

communities. And as R e p r e s e n t a t i v e Manderino touched on, 

the -- the problems o f o b s t e t r i c a l c a r e , we're s e e i n g 

more and more h o s p i t a l s s t o p t h e i r -- t h e i r -- t h e i r 

m a t e r n i t y c a r e s e r v i c e s , p a r t i c u l a r l y i n many r u r a l areas 

o f P e n n s y l v a n i a , s i m p l y because t h e y c a n ' t r e t a i n and 

keep enough o b s t e t r i c i a n s t o -- t o d e l i v e r b a b i e s i n the 

-- i n the Commonwealth. 

One o t h e r a s p e c t o f the i n s u r a n c e system 

t h a t I wanted t o mention i s t h a t i t has been our 

lo n g - t e r m g o a l t h a t the Commonwealth o f P e n n s y l v a n i a 

s h o u l d get out o f the i n s u r a n c e b u s i n e s s , and t h a t i s t o 

end the Mcare Fund. 

The Mcare Fund r e p r e s e n t s a -- a v e r y s m a l l 

s l i v e r o f -- o f i n s u r a n c e coverage t h a t i s mandated by 

the Commonwealth. C u r r e n t l y , law r e q u i r e s t h a t the f i r s t 

$500,000 o f coverage i s o b t a i n e d e i t h e r t h r o u g h 

s e l f - i n s u r a n c e o r an i n s u r a n c e company. The second f i v e 

hundred thousand d o l l a r s i s -- i s thr o u g h the Mcare 

Fund. The Mcare Fund pays out c l a i m s f o r those c l a i m s 

t h a t o c c u r over 500,000 up t o a m i l l i o n d o l l a r s . 

But v i r t u a l l y a l l o f our h o s p i t a l s have 

i n s u r a n c e coverage beyond t h a t . We've r e f e r r e d t o t h a t 

as excess i n s u r a n c e companies -- compensation -- or - - o r 
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coverage. That i s r e q u i r e d as p a r t o f t h e i r f i d u c i a r y 

r e s p o n s i b i l i t y t o t h e i r community, t o t h e i r b o n d h o l d e r s , 

t o p r o v i d e t h a t l e v e l o f -- o f -- o f coverage. 

And the problem t h a t the Mcare Fund 

c r e a t e s i s t h a t i t adds another l a y e r o f b u r e a u c r a c y i n 

what i s a l r e a d y a v e r y c o m p l i c a t e d p r o c e s s o f r e s o l v i n g 

c l a i m s . And as you know, we have been -- we've pushed 

f o r e l i m i n a t i o n o f the Mcare Fund. 

You're a l s o aware t h a t , as a r e s u l t o f the 

budget c r i s i s o f -- o f l a s t y e a r , funds t h a t we thought 

were g o i n g t o be a v a i l a b l e t o r e t i r e the Mcare Fund were 

t r a n s f e r r e d t o the -- t o the G e n e r a l Fund. 

H o s p i t a l A s s o c i a t i o n and the M e d i c a l 

S o c i e t y f i l e d s u i t a g a i n s t the Commonwealth w i t h r e g a r d 

t o : 

One, i t s f a i l u r e t o p r o p e r l y fund the Mcare 

abatement program t h a t e x i s t e d between 2003 and 2007. 

The i s s u e t h e r e i s t h a t d u r i n g t h a t p e r i o d o f time the 

Ins u r a n c e Department says t h a t t h e y gave out $968 m i l l i o n 

w orth o f abatements t o h i g h r i s k p h y s i c i a n s , a t a hundred 

p e r c e n t , the r e s t o f the p h y s i c i a n community a t 50 

p e r c e n t . 

Yet when t h a t program was e n a c t e d t h e r e was 

an i n c r e a s e i n the c i g a r e t t e t a x t o pay f o r t h a t . But we 

o n l y found t h a t $330 m i l l i o n was ever t r a n s f e r r e d t o the 
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Mcare program t o pay f o r t h a t . So the d i f f e r e n c e between 

$330 m i l l i o n and $968 m i l l i o n was made up by 

o v e r - a s s e s s i n g everybody e l s e . 

The second case i n v o l v e d the t r a n s f e r o f a 

hundred m i l l i o n d o l l a r s from the Mcare Fund t o the 

G e n e r a l Fund. The Mcare Fund pays c l a i m s between the 500 

and $1 m i l l i o n l e v e l . I t a s s e s s e s h e a l t h c a r e p r o v i d e r s 

t o c o v e r t h a t . 

Those d o l l a r s t h a t went i n t o t h a t fund were 

h e a l t h c a r e d o l l a r s p a i d f o r by h o s p i t a l s and p h y s i c i a n s 

and n u r s i n g homes and b i r t h i n g c e n t e r s and o t h e r h e a l t h 

c a r e p r o v i d e r s , p o d i a t r i s t s . 

L a s t week, Commonwealth Court i s s u e d two 

o p i n i o n s , f o u r t o one i n our f a v o r , t h a t those were 

i n a p p r o p r i a t e t r a n s f e r s . Those cases are g o i n g t o be 

ap p e a l e d o r have been ap p e a l e d . 

F i n a l l y , the -- the l a s t p o i n t . As p a r t o f 

A c t 13, t h e r e was a s i g n i f i c a n t program put i n p l a c e i n 

terms o f p a t i e n t s a f e t y . P e n n s y l v a n i a was the f i r s t 

s t a t e t o enact P a t i e n t S a f e t y A u t h o r i t y and the 

re q u i r e m e n t t h a t s e r i o u s events and o t h e r i n c i d e n t s be 

r e p o r t e d t o a database so t h a t h e a l t h c a r e p r o v i d e r s can 

l e a r n from o t h e r h e a l t h c a r e p r o v i d e r s . 

About 12 o t h e r s t a t e s f o l l o w e d 

P e n n s y l v a n i a ' s l e a d . So we've got a -- we're l e a d i n g the 
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n a t i o n i n terms o f u n d e r s t a n d i n g how we can p r e v e n t 

s e r i o u s events happening i n the h o s p i t a l s . 

L e t me s t o p t h e r e and tak e any o f your 

q u e s t i o n s . Thank you. 

CHAI^IAN CALTAGIRONE: Thank you. 

Members? 

Thank you f o r your t e s t i m o n y . 

MR. REDMOND: Thank you. 

CHAIRMAN CALTAGIRONE: Can we get some 

water? I was g e t t i n g you some water, but -¬

MR. REDMOND: Oh. 

CHAI^IAN CALTAGIRONE: -- you're f i n i s h e d . 

MR. REDMOND: Gr e a t . 

CHAI^IAN CALTAGIRONE: Thank you, Jim. 

MR. REDMOND: Thank you v e r y much. 

CHAIRMAN CALTAGIRONE: A p p r e c i a t e your 

t e s t i m o n y . 

W e ' l l next hear from C l i f f R i e d e r s , p a s t 

p r e s i d e n t , P e n n s y l v a n i a A s s o c i a t i o n f o r J u s t i c e , f o r m e r l y 

the P e n n s y l v a n i a T r i a l Lawyers A s s o c i a t i o n . 

MR. RIEDERS: Good morning, Mr. Chairman, 

members o f the committee. My name i s C l i f f R i e d e r s . I 

am the p a s t p r e s i d e n t o f the P e n n s y l v a n i a A s s o c i a t i o n f o r 

J u s t i c e , f o r m e r l y known as the P e n n s y l v a n i a T r i a l Lawyers 

A s s o c i a t i o n . 
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I was p r e s i d e n t o f t h a t o r g a n i z a t i o n a t the 

time o f the n e g o t i a t i o n and the passage o f A c t 13, and I 

was d e e p l y i n v o l v e d i n i t s n e g o t i a t i o n and c r e a t i o n . 

I am a c u r r e n t member o f the P e n n s y l v a n i a 

P a t i e n t S a f e t y A u t h o r i t y . A l t h o u g h I'm not here s p e a k i n g 

on i t s b e h a l f , but I've been v e r y i n v o l v e d i n the 

c r e a t i o n o f t h a t o r g a n i z a t i o n and i t s work. 

I was the d r a f t e r and one o f the 

s i g n a t o r i e s o f the l e t t e r , a l o n g w i t h the M e d i c a l 

S o c i e t y , which went t o the P e n n s y l v a n i a Supreme C o u r t , 

which r e s u l t e d i n the r u l e s t h a t you've h e a r d so much 

t a l k about here today, l i k e c e r t i f i c a t e s o f m e r i t . 

And I a l s o c u r r e n t l y s e r v e on the Supreme 

Court Committee f o r S t a n d a r d J u r y I n s t r u c t i o n s , and I've 

h e l p e d t o d r a f t those i n s t r u c t i o n s i n m e d i c a l m a l p r a c t i c e 

c a s e s . 

So I hope t h a t I can answer q u e s t i o n s and 

g i v e you i n f o r m a t i o n r a t h e r than a l o t o f a p o c r y p h a l 

s t o r i e s . 

I t h i n k the f i r s t t h i n g t o a p p r e c i a t e i s 

the i n s u r a n c e c y c l e . We've had a l i t t l e d i s c u s s i o n about 

t h a t . The G e n e r a l Assembly h e l p e d pay f o r a s t u d y o f 

t h i s c y c l e i n 1985, and i t was updated i n 2001. That 

s t u d y was a l s o funded by the t r i a l l a w y e r s and, 

i n t e r e s t i n g l y enough, by the m e d i c a l f o l k s as w e l l . 
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And what we l e a r n e d from t h a t i s i n a low 

i n t e r e s t r a t e environment t h e r e are t y p i c a l l y low p r o f i t s 

f o r the i n s u r a n c e companies and so what t h e y do i s t h e y 

i n c r e a s e premiums i n o r d e r t o make money. They are 

p r o f i t making companies. 

In a r i s i n g i n t e r e s t r a t e environment, 

t h e i r p r o f i t s i n c r e a s e and you see some s t a b i l i t y i n the 

r a t e s , which i s what i s b e g i n n i n g t o happen now and what 

i s g o i n g t o happen. 

The next phase of t h a t c y c l e i s t h a t the 

i n t e r e s t r a t e s become h i g h as the economy moves a l o n g , 

the p r o f i t s are h i g h , and you get a l o t o f p r i c e 

c u t t i n g . 

T h i s i s one o f the t h i n g s t h a t b r i n g s 

i n s u r a n c e companies i n t o the Commonwealth. D u r i n g times 

of h i g h i n t e r e s t r a t e s , t h e y get -- t h e y do p r i c e 

c u t t i n g , t h e y w r i t e a l o t o f b u s i n e s s , and t h e y don't 

have t o worry about t h e i r p r o f i t s because t h e r e i s a l o n g 

t a i l on c l a i m s . 

And then, of c o u r s e , you wound up when -¬

when the economy b e g i n s t o tank a l i t t l e b i t back t o low 

i n t e r e s t r a t e s and low p r o f i t s . 

That's the c y c l e and t h a t ' s what a f f e c t s 

premiums more than a n y t h i n g e l s e . And w e ' l l -- w e ' l l go 

t h r o u g h t h a t a l i t t l e b i t f u r t h e r and -- and show t h a t t o 
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you. 

There a l s o has been d i s r u p t i o n i n the 

m a r k e t p l a c e , i n the i n s u r a n c e m a r k e t p l a c e , which i s a 

g r e a t f a c t o r i n i n s u r a n c e premiums. We've had the 

problem o f FICO's d i s a p p e a r i n g funds, the A l l i a n c e 

I n s u r a n c e Company's c o l l a p s e , P.I.E. In s u r a n c e Company's 

d i s a p p e a r i n g funds i n t o an o f f s h o r e e n t i t y , and, o f 

co u r s e , PMSLIC, which was the M e d i c a l S o c i e t y i n s u r a n c e 

company, s e l l i n g a m a j o r i t y o f i t s b u s i n e s s t o NORCAL, a 

C a l i f o r n i a company, and g e t t i n g a l o t o f money f o r i t s 

name and f o r t h a t -- and f o r t h a t s a l e which r e s u l t e d i n 

the M e d i c a l S o c i e t y not r e d u c i n g premiums t o p h y s i c i a n s 

but r a t h e r u s i n g much o f t h a t money t o l o b b y . 

L e t ' s t a l k a l i t t l e b i t about p a t i e n t 

s a f e t y because we've hea r d s t o r i e s , c o m p e l l i n g s t o r i e s 

about d o c t o r s and the d i f f i c u l t i e s t h e y f a c e . 

S i n c e I've r e p r e s e n t e d many d o c t o r s , I'm 

aware o f those s t o r i e s and I've g o t t e n some o f those 

c a l l s i n the m i d d l e o f the n i g h t . What do I do? I t h i n k 

I k i l l e d a p a t i e n t . Do I a p o l o g i z e ? Do I go t o the 

f u n e r a l ? 

So I've t a k e n those c a l l s . I f i e l d e d 

t h o s e , and I can t a l k about t h a t i n f u r t h e r d e t a i l i f 

you'd l i k e . 

But l e t ' s t a l k about p a t i e n t s a f e t y . 
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The -- the door -- the b a r n door which b u r s t open on t h i s 

i s s u e i n November of 1999 when the I n s t i t u t e o f M e d i c i n e , 

which, o f c o u r s e , i s a p h y s i c i a n and a Ph.D. group, 

i n d i c a t e d t h a t t h e r e are 98,000 u n n e c e s s a r y deaths i n 

American h o s p i t a l s . They p u b l i s h e d t h a t i n a r e p o r t , To 

E r r i s Human, 1999. That i s the e q u i v a l e n t o f two 747s 

c r a s h i n g e v e r y s i n g l e month and k i l l i n g everyone aboard. 

I t i s one o f the l e a d i n g causes o f death i n 

A m e r i c a , are u n n e c e s s a r y deaths i n h o s p i t a l . We c a n ' t 

get away from t h a t . That s t a t i s t i c has been r e p e a t e d and 

has been r e f i n e d and has been d e v e l o p e d and proven by 

s t u d y a f t e r s t u d y a f t e r s t u d y s i n c e 1999. 

I've never h e a r d a m e d i c a l group, by the 

way, d i s a g r e e w i t h i t . 

One i n f o u r r e c o r d s show e v i d e n c e o f 

h o s p i t a l m e d i c a l e r r o r s . That's from the New England 

J o u r n a l o f M e d i c i n e , the most r e s p e c t e d p u b l i c a t i o n o f 

the m e d i c a l i n d u s t r y . One i n f o u r r e c o r d s , 25 p e r c e n t o f 

c a r e i n A m e r i c a , shows e v i d e n c e o f p o s s i b l e m e d i c a l 

e r r o r s . 

We know from the A r c h i v e s o f I n t e r n a l 

M e d i c i n e j u s t p u b l i s h e d i n F e b r u a r y o f 2010, an esteemed 

p u b l i c a t i o n by p h y s i c i a n s , t h a t s e p s i s and pneumonia, 

among 68 m i l l i o n d i s c h a r g e s i n h o s p i t a l s , o c c u r r e d 

between 1998 and 2006. A l l caused s e p s i s . A g a i n , t h a t 
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i s i n f e c t i o n s , h o s p i t a l - a c q u i r e d i n f e c t i o n s . A f f e c t s 

750,000 U.S. h o s p i t a l i z a t i o n s , h a l f o f which may be -¬

h a l f o f t h a t 750 may be h o s p i t a l - a c q u i r e d . That's 

325,000. 

What i s the c o s t o f t h i s ? The c o s t o f 

un n e c e s s a r y h o s p i t a l - a c q u i r e d i n f e c t i o n s and i n j u r i e s i n 

h o s p i t a l s t h a t s h o u l d not be o c c u r r i n g , but f o r i s s u e s o f 

p a t i e n t s a f e t y , c o s t us, you and me and a l l o f us, $8.1 

b i l l i o n . 

T h i s i s a c c o r d i n g t o a m e d i c a l group. Not 

a l e g a l group. I w i l l c i t e i n my m a t e r i a l s , which you 

can r e a d , okay, I c i t e no l e g a l o r g a n i z a t i o n s i n terms o f 

what t h e y say about t h e s e t h i n g s . There's p l e n t y o f d a t a 

from them as w e l l . L e t ' s r e l y on the m e d i c a l f o l k s . 

18 -- $8.1 b i l l i o n i n u n n e c e s s a r y h o s p i t a l 

c o s t s a t t r i b u t a b l e t o h e a l t h c a r e - a s s o c i a t e d s e p s i s and 

pneumonia i n '06, i n c l u d i n g 2.3 m i l l i o n p a t i e n t 

h o s p i t a l i z a t i o n days and 48,000 d e a t h s . 

Now, s i t t i n g i n f r o n t o f you i s a man named 

George G o l i a s h and h i s w i f e , Janenne. He's a v i c t i m o f a 

d e v a s t a t i n g i n f e c t i o n f o r which t h e r e i s no remedy. 

We've passe d the P e n n s y l v a n i a A c t 52, which i s a g r e a t 

p i e c e o f l e g i s l a t i o n . And I thank a l l o f you f o r h a v i n g 

h e l p e d pass t h a t . 

And, u n f o r t u n a t e l y , i f an i n d i v i d u a l 
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a c q u i r e s an i n f e c t i o n i n a h o s p i t a l t h a t i s not 

c o n s i d e r e d n e g l i g e n c e p e r se. You have t o prove 

n e g l i g e n c e above and beyond the a c q u i s i t i o n o f t h a t 

i n f e c t i o n i n o r d e r t o e f f e c t u a t e a r e c o v e r y , which means 

e f f e c t i v e l y t h a t cases are not brought, are never 

brought, m e r e l y f o r the f a c t t h a t a p e r s o n a c q u i r e d an 

i n f e c t i o n i n a h o s p i t a l who had been p r e - s c r e e n e d and 

found not t o have i t when he went i n t o the h o s p i t a l . 

George G o l i a s h , who came down here on h i s 

own, by the way, on h i s own expense, on h i s own t i c k e t , 

w i t h h i s w i f e , so t h a t you can have an o p p o r t u n i t y t o 

t a l k t o him a f t e r t h i s h e a r i n g and f i n d out how many o f 

thes e m a t t e r s are uncompensated. 

We've had the d i s c u s s i o n about s o - c a l l e d 

f r i v o l o u s l i t i g a t i o n , which i n my view i s a f i c t i o n . 

Here i s an example o f uncompensated i n j u r i e s because o f 

the c u r r e n t r e s t r i c t i o n s i n the l e g a l system. 

A c c o r d i n g t o the New England J o u r n a l o f 

M e d i c i n e adherence t o p r o c e s s i n v o l v e d i n c a r e range from 

52.2 p e r c e n t f o r s c r e e n i n g t o 58 p e r c e n t f o l l o w - u p . 

What t h a t means, i f you have an o p p o r t u n i t y 

t o r e a d the a r t i c l e , which i s a t t a c h e d t o the m a t e r i a l s , 

i s about h a l f the p e o p l e r e c e i v e the c a r e t h e y ' r e 

supposed t o r e c e i v e . A l i t t l e b i t more than h a l f . 

That's a p a t i e n t s a f e t y i s s u e and a s e r i o u s one. 
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L e t ' s j u s t summarize the r e s u l t s s i n c e the 

e a r l y 2000s when t h i s b i l l was passed, A c t 13. A 

d r a m a t i c drop i n the number of c l a i m s shown by b o t h the 

i n s u r a n c e i n d u s t r y and the Mcare Fund r a n g i n g between 11 

and 70 p e r c e n t depending on what you -- on what you 

r e v i e w , and w e ' l l r e v i e w some of those s p e c i f i c a l l y , a 

drop i n coverage t o 1 m i l l i o n from 1.2 m i l l i o n . F i v e 

hundred thousand i s p r i m a r y , 500,000 t h r o u g h the Mcare 

Fund. And huge i n s u r a n c e company p r o f i t a b i l i t y i n the 

l a s t r e p o r t i n g p e r i o d . And w e ' l l go over some of those 

f i g u r e s as w e l l , i f time a l l o w s . 

I n s u r a n c e company p r o f i t a b i l i t y . L e t ' s 

t a l k a l i t t l e b i t about t h a t . 

The average r e t u r n on e q u i t y i s 8.7 p e r c e n t 

which i s v e r y f a v o r a b l e i n any i n d u s t r y i n the U n i t e d 

S t a t e s . For the l a t e s t r e p o r t i n g p e r i o d i t was 12.6 

p e r c e n t . 

I f you want t o know why d o c t o r s , l i k e 

Dr. Goodyear, pay h i g h premiums i t ' s because the 

i n s u r a n c e i n d u s t r y makes money. I f you want t o know why 

h o s p i t a l s s e l f - i n s u r e and have r i s k r e t e n t i o n groups l i k e 

J i m Redmond t a l k e d about i t ' s because t h e y can c u t t h e i r 

c o s t s by d o i n g t h a t and t h a t ' s why t h e y do i t . And t h e y 

s h o u l d be encouraged t o do i t as t h e y were w i t h A c t 13. 

There's been an i m p r o v i n g r a t i o f o r the 
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i n s u r a n c e i n d u s t r y . R a t i o means the r e l a t i o n s h i p between 

premiums and p r o f i t s . I n '02 the r a t i o was 111.48 

p e r c e n t . The r e p o r t -- f o r the r e p o r t i n g p e r i o d e n d i n g 

June 30th, '09, the l o s s r a t i o was 43.95 p e r c e n t . 

What t h a t means i s t h a t a p p r o x i m a t e l y o f 

a l l the premiums t h e y t a k e i n , t h e y pay out 43 p e r c e n t 

and the r e s t i s presumably p r o f i t , overhead, 

a d m i n i s t r a t i v e c o s t s , whatever t h e y use the money f o r . 

That does not count -- t h a t does not count i n v e s t m e n t 

r e t u r n . That's o n l y based upon premiums. And b e l i e v e i t 

or no t , i n s u r a n c e companies do not make money on 

premiums. They make money on what t h e y do w i t h the 

premium d o l l a r . 

There's a p u b l i c a t i o n i n the m a t e r i a l s 

c a l l e d The 2009 P u l s e o f P e n n s y l v a n i a ' s P h y s i c i a n s and 

P h y s i c i a n A s s i s t a n t W o rkforce. I t i s must r e a d i n g . 

Because i t answers many o f the q u e s t i o n s t h a t were r a i s e d 

here by the p r i o r w i t n e s s e s t h a t you asked about and I 

hope you w i l l p r e s s me about as w e l l . 

The number o f p h y s i c i a n s c o n t i n u e s t o grow 

i n P e n n s y l v a n i a . I t i s a f i c t i o n , i t i s a b s o l u t e l y a 

f i c t i o n t o say t h a t we cannot o r do not r e c r u i t 

p h y s i c i a n s i n P e n n s y l v a n i a . 

And here are the numbers. 88.2 p e r c e n t o f 

P e n n s y l v a n i a ' s p o p u l i z a t i o n -- p o p u l a t i o n r e s i d e s i n 
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urban c o u n t i e s . 92 p e r c e n t i n -- I t h i n k t h a t ' s 92 

p e r c e n t o f p h y s i c i a n s r e p o r t p r a c t i c i n g i n urban 

c o u n t i e s . 

In 2006, t h e r e were 208.1 p h y s i c i a n s -¬

now, t h i s i s the i m p o r t a n t number, by the way; t h i s i s 

the number you want t o know -- t h e r e were 208.1 

p h y s i c i a n s p e r hundred thousand p o p u l a t i o n i n 

P e n n s y l v a n i a . That r a t e i n c r e a s e d t o 248.4 p h y s i c i a n s 

per hundred thousand i n '08. 

Now, t h a t ' s a -- t h a t ' s a f a n t a s t i c 

s t a t i s t i c when you r e a l i z e t h a t as a r u s t b e l t s t a t e we 

are l o s i n g p o p u l a t i o n , as you know from -- as you know 

from l o o k i n g a t r e a p p o r t i o n m e n t , f o r example. We're 

l o s i n g p o p u l a t i o n . Yet we have more d o c t o r s t o 

p o p u l a t i o n than we d i d f o r m e r l y , i n s p i t e o f a drop i n 

p o p u l a t i o n g e n e r a l l y . 

The r a t e p e r hundred thousand p o p u l a t i o n i n 

urban c o u n t i e s i n c r e a s e d from 217.8 t o 261.5 from '06 t o 

'08. In r u r a l c o u n t i e s where, by the way, the v e r d i c t s 

and payouts are almost n o n e x i s t e n t , i f you l o o k a t the 

f i g u r e s from the A d m i n i s t r a t i v e O f f i c e o f the Supreme 

C o u r t , the r a t e o f p h y s i c i a n s i n c r e a s e d from 135.6 t o 

150.7 p h y s i c i a n s p e r hundred thousand p o p u l a t i o n . 

37 p e r c e n t o f P e n n s y l v a n i a p h y s i c i a n s 

p r a c t i c e p r i m a r y c a r e . N a t i o n a l l y the r a t e i s 40 
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p e r c e n t . So we're v e r y c l o s e t o the n a t i o n a l r a t e . And, 

by the way, our r a t e o f p h y s i c i a n s t o p o p u l a t i o n by 

hundred thousand i s a l s o v e r y f a v o r a b l e . 

Why are t h e r e not more p h y s i c i a n s ? Because 

the m e d i c a l s o c i e t i e s and m e d i c a l s c h o o l s r e s t r i c t the 

number of d o c t o r s i n o r d e r t o keep compensation h i g h . 

Okay. P h y s i c i a n s i n P e n n s y l v a n i a are here 

t o s t a y . The s u r v e y shows among p h y s i c i a n s who p l a n t o 

p r a c t i c e zero t o f i v e y e a r s , 99.2, those are the young 

ones we he a r d about, 99.2 i n t e n d t o p r a c t i c e i n 

P e n n s y l v a n i a f o r the same amount of t i m e . 

So t h a t ' s the t r u t h . Those are not 

a p o c r y p h a l s t o r i e s . 

The p h y s i c i a n s u r v e y l i c e n s e -- you he a r d 

t h a t t h e r e ' s l o t s o f d i f f e r e n t ways t o measure 

p h y s i c i a n s . W e l l , I l o o k e d a t e v e r y one o f those t h a t we 

can f i n d i n the Commonwealth. So l e t ' s l o o k a t them 

t o g e t h e r . 

In 2002, the renewal r a t e was 43,858. In 

2008 i t i n c r e a s e d t o 47,224. The renewal r a t e f o r 

p h y s i c i a n s i n P e n n s y l v a n i a i s 90.6 p e r c e n t . I t compares, 

v e r y f a v o r a b l e , w i t h the s o u t h e r n s t a t e s and the o t h e r 

s t a t e s you've he a r d about. 

The h i s t o r y o f Mcare c l a i m s payout i s a l s o 

v e r y i m p o r t a n t . The Mcare Fund, o f c o u r s e , was the o l d 
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CAT fund o r i g i n a l l y c r e a t e d i n '75, renamed i n '96 and 

a g a i n i n '02, and a l t e r e d somewhat the payout i n '03, 

which, by the way, was c o n s i d e r e d low n a t i o n a l l y , by 

n a t i o n a l s t a t i s t i c s , f o r a s t a t e o f our s i z e , was 300 and 

-- almost 379 m i l l i o n w i t h 701 c l a i m s . In 2009, i t was 

178 m i l l i o n w i t h 396 c l a i m s , the l a r g e s t drop i n the 

n a t i o n f o r any excess fund. 

P e n n s y l v a n i a m e d i c a l m a l p r a c t i c e case 

f i l i n g s . And, a g a i n , you've got the m a t e r i a l s -- the 

m a t e r i a l s -- you got the m a t e r i a l s . There's a l o t -- a 

l o t o f i n f o r m a t i o n t h e r e . I'm j u s t t r y i n g t o summarize 

i t f o r you. 

The s t a t e t o t a l i n 2000 was 2,632, the 

number of f i l i n g s . Now, t h i n k o f the s i z e o f t h i s 

s t a t e . In the e n t i r e s t a t e , i n '09, 1,533, a drop of 43 

p e r c e n t . 

Why i s t h i s s i g n i f i c a n t ? You w i l l soon 

have an o p p o r t u n i t y t o r e a d . Now, l i s t e n t o me once. 

You w i l l soon have an o p p o r t u n i t y t o r e a d the -- the 

r e p o r t t o the l e g i s l a t u r e by the P a t i e n t S a f e t y 

A u t h o r i t y . I j u s t r e v i e w e d the f i n a l d r a f t m y s e l f . 

They w i l l show the number of i n c i d e n t s and 

s e r i o u s events i n a year r e p o r t e d as 300,000. Not a l l o f 

those are n e g l i g e n c e . I r e p e a t , not a l l o f those are 

n e g l i g e n c e . We don't know which are or are not 
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n e g l i g e n c e . 

But we know t h a t 300,000 r e p r e s e n t s under 

r e p o r t i n g . That means t h a t o n e - h a l f o f one p e r c e n t -¬

o n e - h a l f o f one p e r c e n t o f a l l s e r i o u s events and 

i n c i d e n t s ever r e s u l t i n a l a w s u i t . You w i l l f i n d no 

s m a l l e r number anywhere i n the i n d u s t r i a l i z e d w o r l d . 

T o t a l v e r d i c t s , i n the s t a t e ' s l a t e s t 

r e p o r t i n g p e r i o d between January o f '09 and December of 

'09, the s t a t e showed 131 c a s e s , 85.1 p e r c e n t o f those 

were defense v e r d i c t s . In '03 i t was 73 p e r c e n t . 

More d o c t o r s are w i n n i n g more cases because 

of a r t i f i c i a l b a r r i e r s and h u r d l e s c r e a t e d t o b r i n g i n g 

l e g i t i m a t e c l a i m s , most of which have t o do w i t h s e c r e c y , 

s e c r e c y o f peer r e v i e w , s e c r e c y o f r e p o r t i n g t o the 

P a t i e n t S a f e t y A u t h o r i t y , s e c r e c y i n the r e p o r t i n g t o the 

Department of H e a l t h , and the g r e a t d i f f i c u l t y i n 

o b t a i n i n g e x p e r t w i t n e s s e s who w i l l t e s t i f y a g a i n s t o t h e r 

d o c t o r s because many of the m e d i c a l groups, many of the 

m e d i c a l a s s o c i a t i o n s w i l l b l a c k b a l l , a b s o l u t e l y b l a c k b a l l 

p h y s i c i a n s who t e s t i f y t r u t h f u l l y a g a i n s t o t h e r 

p h y s i c i a n s . 

And t h a t ' s a g r e a t problem, and I'm h o p i n g 

t h a t w e ' l l c o n s i d e r l e g i s l a t i o n t o ban t h a t 

b l a c k b a l l i n g . That s h o u l d a c t u a l l y h e l p b o t h s i d e s . 

Now, I made a l o n g l a u n d r y l i s t -- and I 
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don't want t o use the time t o t a l k about t h i s -- o f 

changes t h a t have o c c u r r e d s i n c e 2002. A l l of t h e s e are 

c i v i l p r o c e d u r a l r u l e changes, and we -- i t ' s i n the 

m a t e r i a l s , and I ' l l l e a v e t h a t t o you t o -- t o l o o k a t i n 

g r e a t e r d e t a i l . I ' l l be happy t o answer s p e c i f i c 

q u e s t i o n s about i t . 

These are v a r i o u s p i e c e s o f l e g i s l a t i o n i n 

the Mcare A c t which a l s o r e s t r i c t e d the r i g h t t o sue and 

make much more d i f f i c u l t r e c o v e r y o f l e g i t i m a t e c l a i m s . 

And, a g a i n , t h a t ' s a l l i n the m a t e r i a l s . 

L i s t o f reforms needed. We do need 

r e f o r m s , a b s o l u t e l y , because the pendulum has swung so 

f a r t o s t i g m a t i z i n g those who b r i n g c a s e s , b a s i c a l l y 

s a y i n g t h a t you're c h a s i n g d o c t o r s out o f the s t a t e . 

U n t r u e . R a i s i n g premiums. We know now t h a t ' s u n t r u e . 

That j u r o r s i n g e n e r a l l o o k askance and i n a v e r y h o s t i l e 

way a t p e o p l e who b r i n g l e g i t i m a t e c l a i m s . 

And we need t o b r i n g i t -- b r i n g i t i n t o 

b a l a n c e . I don't want t o see a s i t u a t i o n where t h e r e are 

f r i v o l o u s c l a i m s , but I don't want t o see cases where 

t h e r e are f r i v o l o u s d e fenses e i t h e r . And the pendulum 

c l e a r l y has swung too much the o t h e r way. We need t o 

r i g h t t h a t b a l a n c e . 

We a b s o l u t e l y ban p r e d i s p u t e a r b i t r a t i o n 

c l a u s e s . A p e r s o n s h o u l d not be f o r c e d or r e q u i r e d t o 
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g i v e up t h e i r r i g h t s b e f o r e an i n c i d e n t o c c u r s and i n 

o r d e r t o get m e d i c a l c a r e . That would be a t e r r i b l e 

t h i n g . 

We see t h a t , by the way, i n the f i n a n c i a l 

i n d u s t r y and h o p e f u l l y t h a t w i l l be banned soon, where i f 

you open up an account w i t h any f i n a n c i a l a d v i s o r , t h e y 

w i l l have you s i g n an agreement where you agree t o 

i n d u s t r y a r b i t r a t i o n b e f o r e any d i s p u t e happens, b e f o r e 

t h e y s t e a l your money. Okay? 

That's a bad p r a c t i c e , and i t s h o u l d not 

happen i n the m e d i c a l f i e l d . I t ' s bad f o r p a t i e n t s and 

u l t i m a t e l y i t ' s bad f o r the m e d i c a l c a r e and f o r the 

t r u s t between d o c t o r s and p a t i e n t s . 

We need m e d i c a l m a l p r a c t i c e i n s u r a n c e 

r e f o r m . I've w r i t t e n such a p i e c e o f l e g i s l a t i o n . I t ' s 

i n the m a t e r i a l s . You can ta k e a l o o k a t i t . 

We need t o f r e e z e p r i m a r y l i m i t s a t 

500,000, Mcare l i m i t s o f 500,000. The re a s o n why we need 

to do t h a t i s t o have a m a r k e t p l a c e where the p r i m a r y 

c a r r i e r s are a b l e t o w r i t e coverage o f $500,000. I t ' s a 

system t h a t ' s w o r k i n g w e l l now. P a r t i c u l a r l y s i n c e the 

d o c t o r s won t h e i r l a w s u i t and are g o i n g t o have a l o t o f 

money i n t h a t Mcare Fund. Money t h a t ' s not b e i n g spent 

on c l a i m s p a y o u t s , by the way. 

I won't go th r o u g h a l l the r e s t o f i t , but 
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t h e r e are two pages o f s u g g e s t i o n s t h a t I have. They're 

i n the m a t e r i a l s . We need t o improve some o f the 

language i n the Mcare A c t . 

We need t o have a m e d i c a l m a l p r a c t i c e s m a l l 

c l a i m s c o u r t , which I proposed and wrote the language f o r 

back i n 2000 and i n 2001. And l i k e I s a i d e a r l i e r , we 

need t o do something t o ban the b l a c k l i s t i n g o f d o c t o r s 

who t e s t i f y a g a i n s t o t h e r d o c t o r s . 

D e f e n s i v e m e d i c i n e , a l l the s t u d i e s t h a t 

have l o o k e d a t t h i s , and many s t u d i e s have, p h y s i c i a n 

s t u d i e s , f e d e r a l government s t u d i e s , and the l a w y e r s ' 

groups, and i t ' s v e r y h a r d t o get a handle on, because 

i t ' s u s u a l l y about a s k i n g d o c t o r s i f t h e y sent p e o p l e f o r 

e x t r a t e s t s because t h e y are a f r a i d o f a l a w s u i t . 

They never ask the d o c t o r s i f i t ' s because 

you make more money on t h i s . And, by the way, among the 

su r v e y o f p r o f e s s i o n a l s , p h y s i c i a n s are s t i l l the h i g h e s t 

p a i d p r o f e s s i o n i n the U n i t e d S t a t e s . 

And u n f o r t u n a t e l y s o - c a l l e d u n n e c e s s a r y 

t e s t s are about advances i n t e c h n o l o g y and about 

p h y s i c i a n a d v e r t i s i n g . 

I d i d my own l i t t l e s u r v e y , and I ' l l end on 

t h i s n o t e . D r i v i n g t o v i s i t one o f my k i d s i n c o l l e g e 

a l o n g Route 80, i t was about a 180-mile t r i p , my w i f e and 

I counted the number o f p h y s i c i a n and h o s p i t a l ads t h a t 
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we saw on b i l l b o a r d s and on the r a d i o and the number of 

l a w y e r s ad -- ads we saw on b i l l b o a r d s and r a d i o . 

And we counted 16 ads on b i l l b o a r d s and 

r a d i o , and we stopped c o u n t i n g , f o r m e d i c a l c a r e , 

e v e r y t h i n g from c a n c e r c u r e s t o knee s u r g e r y , OB c a r e , 

you mention i t . 

T h i s i s d r i v i n g Route 80, which i s , you 

know, th r o u g h r u r a l P e n n s y l v a n i a and we saw t h r e e ads, 

b i l l b o a r d , r a d i o ads f o r l a w y e r groups. 

So I don't f e e l s o r r y f o r the m e d i c a l 

community t h a t g r i p e s about lawy e r a d v e r t i s i n g . They do 

much more of i t , and t h a t i s p a r t o f what d r i v e s the c o s t 

and d r i v e s the i n c e n t i v e f o r -- f o r e x t r a t e s t s t o be 

g i v e n . They -- t h e y are a d v e r t i s i n g t o p e o p l e , get t h e s e 

t e s t s , use our MRI machine, we have a b e t t e r MRI machine, 

a f a s t e r one, more a c c u r a t e one, 3D one. 

T h i s i s p a r t and p a r c e l o f the m e d i c a l 

i n d u s t r y today, t o s e l l more m e d i c i n e . 

So I'd l i k e t o answer q u e s t i o n s . I hope 

you have some h a r d q u e s t i o n s f o r me. 

CHAI^IAN CALTAGIRONE: Thank you. 

R i c h a r d . 

REPRESENTATIVE STEVENSON: Thank you, 

Mr. Chairman. 

And thank you f o r your t e s t i m o n y today. 
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J u s t one q u e s t i o n . I f you c o u l d respond t o the t e s t i m o n y 

t h a t we he a r d e a r l i e r from Dr. Goodyear about the r i s i n g 

average age o f p h y s i c i a n s . How do you see t h a t and c o u l d 

you address t h a t i s s u e f o r us? 

MR. RIEDERS: I t h i n k we have a r i s i n g o f 

age o f everyone. The -- the i n f o r m a t i o n on the p h y s i c i a n 

s u r v e y , which i s i n the m a t e r i a l s , i s i l l u s t r a t i v e o f the 

f a c t t h a t we do not have any f a s t e r , q u i c k e r r i s i n g age 

f o r p h y s i c i a n s than f o r l a w y e r s , l e g i s l a t o r s , o r anyone 

e l s e . 

We have an a g i n g p o p u l a t i o n , and i t ' s 

p a r t i c u l a r l y a g i n g i n P e n n s y l v a n i a and i n F l o r i d a , and we 

have d i f f i c u l t y i n i n t e r e s t i n g -- we have d i f f i c u l t y i n 

r e c r u i t i n g young p e o p l e t o a v a r i e t y o f p r o f e s s i o n s . 

M e d i c i n e i s one o f them. 

But we can s o l v e t h a t problem by -- by 

l e g i s l a t i o n which would p r e v e n t the p r o h i b i t i o n s t h a t 

h o s p i t a l s and m e d i c a l groups impose on m e d i c a l s c h o o l s . 

They c o u l d t a k e more p e o p l e and some m e d i c a l s c h o o l s 

would l i k e t o . But the p r o f e s s i o n wants t o see t h a t 

r e s t r i c t e d . 

So t h a t ' s one t h i n g t h a t c o u l d h e l p , and 

t h a t ' s something you need t o l o o k i n t o . And I suggest 

maybe you want t o have some s e p a r a t e h e a r i n g s on t h a t . 

Because i t ' s been -- i t ' s been w r i t t e n about. I t ' s been 
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-- t h e r e ' s been some e m p i r i c a l d a t a . 

But i t i s not c o r r e c t t o suggest t h a t the 

age o f p h y s i c i a n s i s r i s i n g i n P e n n s y l v a n i a any q u i c k e r 

or any more d r a m a t i c a l l y than any o t h e r p r o f e s s i o n o r any 

o t h e r group. 

REPRESENTATIVE STEVENSON: Thank you. 

Thank you, Mr. Chairman. 

CHAIRMAN CALTAGIRONE: I want t o r e c o g n i z e 

R e p r e s e n t a t i v e John P a l l o n e who has j o i n e d us. Thank 

you, John. 

REPRESENTATIVE PALLONE: Thank you, 

Mr. Chairman. 

CHAI^IAN CALTAGIRONE: You're welcome. 

Ron. Chairman M a r s i c o . 

REPRESENTATIVE MARSICO: Thank you, 

Mr. C h a i r . 

Thanks f o r your t e s t i m o n y today. 

MR. RIEDERS: Thank you. 

REPRESENTATIVE MARSICO: You threw out a 

l o t o f numbers a t us. A l o t o f numbers were g i v e n t o us 

by -- and i t ' s an e x t e n s i v e r e p o r t . 

Jim Redmond from the H o s p i t a l A s s o c i a t i o n 

i n h i s t e s t i m o n y mentioned i t ' s i n h i s w r i t t e n 

t e s t i m o n y -- t h a t the c o s t o f an o b s t e t r i c i a n ' s annual 

m e d i c a l l i a b i l i t y premium i n Delaware County i n 
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P e n n s y l v a n i a i s a p p r o x i m a t e l y $169,000. Okay? And then 

j u s t a c r o s s the Delaware R i v e r i n De l a -- the s t a t e o f 

Delaware t h a t same p h y s i c i a n pays $68,000 a n n u a l l y i n 

premiums. 

How do you account f o r t h a t ? Any reason? 

Do you -- do you have any i d e a why i t would be so much 

lower i n Delaware? 

MR. RIEDERS: Yes. Having l o o k e d a t t h a t 

over a number o f y e a r s , and I suggest -- I can l e n d you a 

book c a l l e d The Survey o f M e d i c a l M a l p r a c t i c e which l o o k s 

a t e v e r y s t a t e i n the Union by P r o f e s s o r Bhat, B-H-A-T-T 

[ s i c ] . He's an a c t u a r y i n the s t a t e o f C o n n e c t i c u t . A 

v e r y f i n e r e s o u r c e book on a l l o f t h i s . 

One o f the reasons f o r t h a t d r a m a t i c 

d i f f e r e n c e i s t h a t p h y s i c i a n s make so much more money i n 

P e n n s y l v a n i a , and t h e r e i s so much l e s s r e g u l a t i o n o f -¬

of the i n s u r a n c e market i n t h i s Commonwealth. 

Remember, h a l f o f t h a t , a c c o r d i n g t o the 

s t a t i s t i c s I showed you, h a l f o f t h a t $169,000 i s 

p r o f i t . Okay? That's why r i s k r e t e n t i o n groups and 

s e l f - i n s u r a n c e have become a b i g d e a l . That's why a l o t 

of p h y s i c i a n s have g i v e n up t h e i r p r a c t i c e s and p r e f e r t o 

work f o r h o s p i t a l s , which s e l f - i n s u r e , so t h e y don't have 

t o worry about those k i n d o f expenses. 

So I t h i n k t h a t ' s a ccounted f o r by l a c k o f 
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i n s u r a n c e company r e g u l a t i o n . 

Now, f o r example, i n p r e p a r i n g f o r t h i s 

t e s t i m o n y , i t i s e x t r e m e l y d i f f i c u l t t o get d a t a on what 

i n s u r a n c e companies are c h a r g i n g o t h e r than, you know, 

a s k i n g somebody i n one s t a t e v e r s u s another what the 

r a t i o s a r e , and t o get t h a t as p u b l i c i n f o r m a t i o n , u n l e s s 

the i n s u r a n c e company wants t o r a i s e o r lower i t s premium 

and needs p e r m i s s i o n t o do t h a t . 

So what i n s u r a n c e companies i n P e n n s y l v a n i a do 

i s t h e y don't do a n y t h i n g . They f r e e z e t h e i r r a t e s w h i l e 

t h e y make money, and we don't know and you c a n ' t r e a l l y 

know what the p r o f i t r a t i o s are or why t h a t p h y s i c i a n i n 

P e n n s y l v a n i a i s p a y i n g so much more. 

So we know the i n s u r a n c e companies are making a 

l o t o f money. We know t h a t the c l a i m s payouts have 

dropped d r a m a t i c a l l y and i n my view t h a t p h y s i c i a n s h o u l d 

not be p a y i n g $169,000, but not because of c l a i m s by 

i n n o c e n t , i n j u r e d , m a l p r a c t i c e v i c t i m s . 

REPRESENTATIVE MARSICO: With your -- one o f 

your -- the s e c t i o n here i n the book here, you t a l k e d 

about the p h y s i c i a n w o r k f o r c e . Where d i d you get those 

numbers? I -- I c a n ' t f i n d them. Where d i d you get -¬

MR. RIEDERS: W e l l , t h a t -- t h a t -¬

REPRESENTATIVE MARSICO: -- those numbers from? 

MR. RIEDERS: That number i s from t h a t s u r v e y . 
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That's a - - t h a t ' s a Commonwealth -¬

REPRESENTATIVE MARSICO: And who d i d the 

survey? 

MR. RIEDERS: P h y s i c i a n groups and t h e y ' r e a l s o 

r e l y i n g upon the i n f o r m a t i o n from the s t a t e . That's -¬

I ' l l be happy t o go over t h a t w i t h you, i f you want t o 

take a moment. 

REPRESENTATIVE MARSICO: I f you would. 

MR. RIEDERS: Yeah. 

REPRESENTATIVE MARSICO: While you got the 

numbers. 

MR. RIEDERS: Yeah. Yeah. The P u l s e o f 

P h y s i c i a n s and P h y s i c i a n A s s i s t a n t Workforce, 2009, i s 

from the S t a t e H e a l t h Improvement P l a n , the P e n n s y l v a n i a 

Department o f H e a l t h . That's from your and my Department 

of H e a l t h . 

REPRESENTATIVE MARSICO: Okay. Thank you. 

MR. RIEDERS: A n y t h i n g e l s e ? 

CHAIRMAN CALTAGIRONE: Counsel? 

MS. COATES: A g a i n , thank you f o r coming 

and thank you -¬

MR. RIEDERS: Yeah. 

MS. COATES: — f o r your t e s t i m o n y . 

I had a q u e s t i o n on the -- the m a l p r a c t i c e 

f i g u r e s and the f i l i n g t h a t was r e c e n t l y made by the 
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a d m i n i s t r a t i v e o f f i c e o f the P e n n s y l v a n i a c o u r t s . 

MR. RIEDERS: Yes. 

MS. COATES: I t shows t h a t 1,533 cases were 

f i l e d and o f those cases 154 went t o v e r d i c t . But t h a t 

doesn't p r o v i d e any e x p l a n a t i o n as t o what happened t o 

the o t h e r 1,300 c a s e s . C o r r e c t ? 

MR. RIEDERS: C o r r e c t . W e l l , what we know 

about them i s t h e y were s e t t l e d o r d i s m i s s e d . 

MS. COATES: And we don't know which were 

s e t t l e d o r which were d i s m i s s e d ? 

MR. RIEDERS: The a d m i n i s t r a t i v e o f f i c e 

does not keep t h a t i n f o r m a t i o n . In o r d e r t o know t h a t , 

you'd have t o l o o k a t i n s u r a n c e company and Mcare 

i n f o r m a t i o n , and t h e y have not been t e r r i b l y f o r t h c o m i n g 

w i t h t h a t i n f o r m a t i o n . 

I've asked f o r i t . I know members of t h i s 

committee have asked f o r i t . 

One o f the t h i n g s I'd l o v e t o see you do i s 

some i n s u r a n c e d i s c l o s u r e , i n c l u d i n g from the government 

a g e n c i e s . Our own a g e n c i e s ought t o be g i v i n g us more 

i n f o r m a t i o n , the I n s u r a n c e Department, the Mcare Fund 

about r a t e f i l i n g s , about c l a i m s p a y o u t s , so we c o u l d 

know which are s e t t l e d , which a r e n ' t , what those 

s e t t l e m e n t s c o n s i s t o f . 

That would be v a l u a b l e i n f o r m a t i o n , and I 
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t h i n k -- and I t h i n k we a l l s h o u l d know more about t h a t . 

MS. COATES: I t i s your t e s t i m o n y t h a t 

i n f o r m a t i o n i s c u r r e n t l y a v a i l a b l e but j u s t not b e i n g 

d i s c l o s e d ? 

MR. RIEDERS: I t ' s a l l a v a i l a b l e . The 

i n s u r a n c e companies c e r t a i n l y know what t h e y pay i n 

s e t t l e m e n t s . The Mcare Fund c e r t a i n l y knows t h a t . 

But j u s t t r y t o get t h a t i n f o r m a t i o n . I 

mean I've t r i e d . What you have here i s a n y t h i n g t h a t was 

a v a i l a b l e . I've t r i e d f o r 15 y e a r s . 

MS. COATES: And your t e s t i m o n y was t h a t 

more d o c t o r s are w i n n i n g cases because of s e c r e c y ? 

MR. RIEDERS: I t h i n k because of s e c r e c y . 

E v e r y b i l l t h a t ' s passed, i n c l u d i n g A c t 13, imposes 

s e c r e c y on r e p o r t i n g . I f a h o s p i t a l f i n d s t h a t a d o c t o r 

i s a drunk and t h e y do a peer r e v i e w , the p a t i e n t cannot 

get t h a t i n f o r m a t i o n . That peer r e v i e w i n f o r m a t i o n i s 

t o t a l l y s e c r e t . 

I f t h a t ' s r e p o r t e d t o the P a t i e n t S a f e t y 

A u t h o r i t y , i t i s t o t a l l y s e c r e t . E v e r y p i e c e o f 

l e g i s l a t i o n t h a t I r e v i e w -- and I've r e v i e w e d hundreds 

over the y e a r s t h a t comes down the p i k e -- has s e c r e c y 

b u i l t i n t o i t . Sometimes i t ' s the o n l y way you can get 

s u p p o r t of the m e d i c a l groups f o r t h i s l e g i s l a t i o n . 

When we were d e b a t i n g -- when you were 
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d e b a t i n g the P a t i e n t S a f e t y A u t h o r i t y as p a r t o f the A c t 

13, which t r i a l l a w y e r s i n s i s t e d upon i n r e t u r n f o r t o r t 

r e f o r m , the o n l y way t h a t c o u l d get p a s s e d i s i f s e c r e c y 

was i n s e r t e d so t h a t the p u b l i c cannot know problems w i t h 

s p e c i f i c h o s p i t a l s or s p e c i f i c p a t i e n t r e p o r t s . 

MS. COATES: Wouldn't i t be j u s t as 

r e a s o n a b l e t o i n f e r t h a t the defense i s t r y i n g more cases 

t h a t may be q u e s t i o n a b l e or q u e s t i o n a b l e n e g l i g e n c e ? I 

mean you l o o k a t t h e s e f i g u r e s , i t appears t h a t 85 

p e r c e n t of the cases t h a t were t r i e d l a s t year r e s u l t e d 

i n defense v e r d i c t s . 

I t i s your i n f e r e n c e t h a t t h a t ' s as a 

r e s u l t o f s e c r e c y or c o u l d i t a l s o be i n f e r r e d from t h a t 

t h a t t h e y were q u e s t i o n a b l e cases t o b e g i n w i t h from the 

p l a i n t i f f ' s p e r s p e c t i v e ? 

MR. RIEDERS: A g a i n , my e x p e r i e n c e i n the 

f i e l d , l o o k i n g a t the s t u d i e s and w r i t i n g on the s u b j e c t , 

t e a c h i n g i t , t r a v e l i n g t hroughout t h i s Commonwealth, i t 

i s -- i t has become more d i f f i c u l t t o prove c l a i m s 

because of i n c r e a s e d s e c r e c y and because t h e y -- the 

p o i s o n e d j u r y p o o l atmosphere. 

Now, o b v i o u s l y you can argue, anybody can 

argue a n y t h i n g t h e y want, but t h a t ' s -- t h a t has been my 

e x p e r i e n c e and what I have seen i n the f i e l d . 

MS. COATES: Thank you. 
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MR. RIEDERS: A n y t h i n g e l s e ? 

CHAI^IAN CALTAGIRONE: Any o t h e r 

q u e s t i o n s ? 

Thank you. We do a p p r e c i a t e your 

t e s t i m o n y . 

MR. RIEDERS: Thank you v e r y much. 

CHAIRMAN CALTAGIRONE: And thank you f o r 

the work you d i d i n t h i s . 

MR. RIEDERS: Thank you. 

CHAI^IAN CALTAGIRONE: W e ' l l next hear from 

C l i f f o r d H a i n e s, P r e s i d e n t o f the P e n n s y l v a n i a Bar 

A s s o c i a t i o n . 

MR. HAINES: Thank you. Mr. Chairman, good 

morning. Can I keep Mr. R i e d e r s here? He's got the 

f a c t s and f i g u r e s , and I am -- I'm nowhere near as 

competent as he i s when i t comes t o t h a t . 

I thank you f o r the o p p o r t u n i t y t o appear 

i n f r o n t o f you. I have t o t e l l you t h a t I was i n 

Washington. I t was the American Bar A s s o c i a t i o n Day on 

the H i l l y e s t e r d a y , and I was coming back on the t r a i n 

s a y i n g , w e l l , what e x a c t l y i s i t t h a t t h i s committee i s 

l o o k i n g a t ? 

And I had an -- an o p p o r t u n i t y -- I'm 

d e l i g h t e d t o know t h a t --

CHAI^IAN CALTAGIRONE: The t r u t h . We're 
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l o o k i n g and s e a r c h i n g f o r the t r u t h . 

MR. HAINES: W e l l , I was d e l i g h t e d t o see 

t h a t Dr. Redmond and the P e n n s y l v a n i a M e d i c a l S o c i e t y i s 

d o i n g so w e l l t h a t t h e y can p u b l i s h a g l o s s y , three-page, 

c o l o r e d p r i n t o u t f o r you a l l j u s t f o r t h i s t e s t i m o n y . 

Things are g o i n g b e t t e r a t the P e n n s y l v a n i a -¬

P e n n s y l v a n i a M e d i c a l S o c i e t y than t h e y are a t the 

P e n n s y l v a n i a Bar A s s o c i a t i o n i n -- i n t h e s e tough 

economic t i m e s . 

And I -- and I can t e l l you t h a t the 

thought o c c u r r e d t o me l a s t n i g h t on the t r a i n coming 

back t h a t t h e r e ' s a p i e c e o f me t h a t wants t o go t o the 

membership of the P e n n s y l v a n i a Bar A s s o c i a t i o n and say, 

you know what? The l e g i s l a t u r e i s a t i t a g a i n . They 

want t o t a l k about t o r t r e f o r m . 

And I ' l l t e l l you why I want t o do t h a t . 

There i s n o t h i n g , n o t h i n g , o t h e r than a t a x on l e g a l 

s e r v i c e s , t h a t w i l l m o b i l i z e the t r i a l l a w y e r s and the 

l a w y e r s i n g e n e r a l i f you a l l want t o t a l k about t a x -¬

t o r t r e f o r m a g a i n . 

And t h a t i s w o n d e r f u l f o r me as the 

p r e s i d e n t o f the a s s o c i a t i o n because two t h i n g s are g o i n g 

t o happen. My membership numbers are g o i n g t o go 

s k y r o c k e t i n g , and the c o n t r i b u t i o n s t o the PAC are g o i n g 

t o be o f f the c h a r t s . 
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As you w e l l know, t h i s i s a s u b j e c t on 

which the l e g a l community i n P e n n s y l v a n i a has s t o o d 

t o g e t h e r c o n s i s t e n t l y . I t ' s not j u s t the t r i a l l a w y e r s , 

but i t i s a l l o f the l a w y e r s i n P e n n s y l v a n i a . 

And -- and a t -- a t one l e v e l we have 

acceded t o and a c c e p t e d a l l o f the changes t h a t have 

o c c u r r e d as a r e s u l t o f A c t 15 [ s i c ] and as a r e s u l t o f 

a l l o f the t h i n g s t h a t the Supreme Court has done. 

A t another l e v e l we have s t o o d s t r o n g l y i n 

o p p o s i t i o n t o caps on damages and w i l l c o n t i n u e t o do 

t h a t ad i n f i n i t u m . 

I t h i n k the reasons are o b v i o u s l y b e f o r e 

you. You've he a r d them a l l . I'm happy t o r e p e a t them or 

ac c e p t your c h a l l e n g e s o r the m e d i c a l community's 

c h a l l e n g e s on those -- those i s s u e s . 

I w i l l t e l l you t h a t I r e c o i l , a b s o l u t e l y 

r e c o i l a t the term f r i v o l o u s l a w s u i t . I would l i k e 

someone t o t e l l me what t h a t means. As I u n d e r s t a n d the 

C o n s t i t u t i o n o f t h i s U n i t e d S t a t e s and the C o n s t i t u t i o n 

o f t h i s Commonwealth, the r i g h t t o a j u r y t r i a l i s 

i n v i o l a t e . 

Anybody can sue anybody f o r a n y t h i n g . And 

the p e r s o n who b r i n g s t h a t s u i t b e l i e v e s t h a t he or she 

has a l e g i t i m a t e b a s i s f o r d o i n g t h a t . I've never seen a 

d o c t o r l o o k i n the eye o f a p l a i n t i f f and say, t h i s i s 
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f r i v o l o u s . Because no one who b r i n g s a l a w s u i t b e l i e v e s 

i t i s f r i v o l o u s . 

In the minds o f someone e l s e i t may not 

have the same m e r i t as o t h e r s , but l a w s u i t s t h a t are 

c h a r a c t e r i z e d as f r i v o l o u s are j u s t b e i n g c h a r a c t e r i z e d 

i n an i n f l a m m a t o r y way t h a t has no l e g i t i m a t e p r e d i c a t e 

i n the law or i n the h i s t o r y o f t h i s Commonwealth. 

I c a n ' t t e l l you t h a t the P e n n s y l v a n i a Bar 

A s s o c i a t i o n i s i n p o s s e s s i o n o f d e t a i l e d s t u d i e s on the 

s u b j e c t t h a t i s b e f o r e you today. In f a c t , I can t e l l 

you t h a t we are n o t . 

But I can pass on t o you a t l e a s t one 

a n e c d o t a l s t o r y . And I'm s o r r y t h a t Mr. R i e d e r s i s n ' t 

here t o have the b e n e f i t o f i t . 

But l e t me t e l l you t h a t I l e f t a law f i r m 

t h a t I was i n i n 2004. I was a p a r t n e r i n the law f i r m 

f o r 22 y e a r s , and I went out on my own. 

At the time I l e f t t h a t law f i r m , I was not 

o n l y a t r i a l l a w y e r but a good 90 p e r c e n t o f the b u s i n e s s 

t h a t I d i d was m e d i c a l m a l p r a c t i c e l i t i g a t i o n . I l e f t 

t h a t law f i r m because I saw no f u t u r e from a b u s i n e s s 

s t a n d p o i n t i n m e d i c a l m a l p r a c t i c e l i t i g a t i o n . 

Today, i f t e n p e r c e n t o f my b u s i n e s s i s 

m e d i c a l m a l p r a c t i c e l i t i g a t i o n , I would be s u r p r i s e d . I 

p r a c t i c e law i n P h i l a d e l p h i a County. I do not have one 
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m e d i c a l m a l p r a c t i c e case p r e s e n t l y p e n d i n g i n t h a t 

county. 

P e n n s y l v a n i a has as severe a t o r t r e f o r m 

p o l i c y as any s t a t e i n the u n i o n , and i t ' s t o r t r e f o r m i n 

the j u r y box. 

I t has n o t h i n g t o do w i t h whether I can get 

a c e r t i f i c a t e o f m e r i t . I t has n o t h i n g t o do w i t h 

whether or not my case i s p e n d i n g i n P h i l a d e l p h i a or a 

s u r r o u n d i n g county. I t has t o do w i t h the f a c t t h a t the 

p u b l i c has been c o n v i n c e d , r i g h t l y o r wrongly, t h a t the 

c o s t o f m e d i c a l c a r e i s d i r e c t l y r e l a t e d t o the l i a b i l i t y 

c r i s i s . 

So we l o o k a t the numbers from 2004 u n t i l 

t oday. The f i l i n g s have gone down d r a m a t i c a l l y . The 

number of v e r d i c t s t h a t exceed $10 m i l l i o n have dropped 

o f f the t a b l e . People l i k e me are no l o n g e r h a n d l i n g 

m e d i c a l m a l p r a c t i c e c a s e s , because you c a n ' t win them i n 

P e n n s y l v a n i a today. 

You don't need t o do a n y t h i n g . The p u b l i c 

has t a k e n c a r e o f t h i s i s s u e . 

R e p r e s e n t a t i v e [ s i c ] Coates, you asked the 

q u e s t i o n about outcomes, and I w i l l t e l l you t h a t the 

number of v e r d i c t s i n P h i l a d e l p h i a County t h a t are 

defense v e r d i c t s are now r e p o r t e d i n the range of 80 

p e r c e n t . When a case a c t u a l l y goes t o v e r d i c t , 80 
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p e r c e n t o f the time the defendant wins those c a s e s . 

A l l o f those numbers have had an impact on 

Mr. R i e d e r s and the t r i a l l a w y e r s and l a w y e r s throughout 

the Commonwealth of P e n n s y l v a n i a and m e d i c a l m a l p r a c t i c e 

l a w s u i t s are not -- not the p r e f e r r e d way t o go f o r 

l a w y e r s . 

I c a n ' t speak f o r c l i e n t s . I can t e l l you 

t h a t I get c a l l s a l l the t i m e . I can t e l l you t h a t I get 

p e o p l e coming i n a l l the t i m e . 

And I can t e l l you t h a t i t ' s f r e q u e n t l y 

d i f f i c u l t t o s i t and l o o k a t somebody and say, I'm s o r r y 

but I'm not w i l l i n g t o b r i n g t h i s l a w s u i t on your b e h a l f 

because i t e c o n o m i c a l l y makes no sense. Yes, you were 

i n j u r e d . Yes, i t appears t h a t someone d i d something 

wrong. But the c o s t o f f i l i n g t h i s case, the c o s t o f 

p u r s u i n g t h i s case, the l i k e l y outcome of t h i s case i s 

p r o b a b l y i n the neighborhood o f a hundred thousand 

d o l l a r s . I t doesn't make economic sense. 

That's a sad comment t o -- t o an i n d i v i d u a l 

who has been i n j u r e d and h u r t as a r e s u l t o f m e d i c a l 

m i s t a k e s . 

So w h i l e I a p p l a u d you f o r r e v i e w i n g the 

s u b j e c t o f where are we, I t h i n k the answer i s whether i t 

i s the r e s u l t o f A c t 15 [ s i c ] , whether i t i s the r e s u l t 

of the Supreme Court r u l e changes, whether i t i s j u s t a 
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g e n e r a l s o c i a l phenomena, t h e r e i s no m e d i c a l m a l p r a c t i c e 

c r i s i s i n P e n n s y l v a n i a . 

I c a n ' t speak t o a l i a b i l i t y i n s u r a n c e i n 

c r i s i s -- c r i s i s , because I don't know the answers t o 

those q u e s t i o n s . I t h i n k the d o c t o r s have good r e a s o n t o 

l o o k a t the i n s u r e r s and say, what are you d o i n g t o us 

and why are you c h a r g i n g so much money? And Mr. R i e d e r s 

has g i v e n you some i n d i c a t i o n o f the e x p l a n a t i o n f o r 

t h a t . 

But -- but I would submit t o you, and i t i s 

a n e c d o t a l , from my p e r s o n a l s t a n d p o i n t , I would submit t o 

you t h a t the i d e a t h a t t h e r e i s some c r i s i s i n m e d i c i n e 

because o f l a w s u i t s i n 2010 s i m p l y i s a d i s c o n n e c t . 

So w i t h t h a t , I'm happy t o answer your 

q u e s t i o n s . I hope I d i d n ' t t a k e more than my a l l o t t e d 

t i m e . And I'd be d e l i g h t e d i f you had none. 

CHAI^IAN CALTAGIRONE: You d i d good. 

I do want t o mention R e p r e s e n t a t i v e Joe 

Brennan, and I t h i n k -- d i d you have your son here w i t h 

you, Joe? 

REPRESENTATIVE BRENNAN: Yes. 

CHAIRMAN CALTAGIRONE: B r i n g Your Son To 

Work Day and r e p r e s e n t a t i v e i n t r a i n i n g . 

You d i d v e r y good, by the way. And the 

rea s o n t h a t I -- t h a t I d e c i d e d t o h o l d t h i s -- and, 
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l o o k , I have f r i e n d s i n b o t h camps, i n the m e d i c a l camp 

and i n the l e g a l camp, and, you know, from time t o time 

we have t o a i r t h e s e i s s u e s . 

Whether or not we can come t o some 

c o n c l u s i o n s t o t r y t o make our l i f e and our systems work 

b e t t e r , you know, t h a t ' s what I t h i n k we're a l l about. 

I t h i n k the docs and the h o s p i t a l s do an 

e x c e l l e n t j o b i n t h i s s t a t e , and God knows we need them, 

we need the a t t o r n e y s , t o o . You know, you have the 

s c a l e s o f j u s t i c e . You always want t o b a l a n c e t h i n g s . 

And the p r e v i o u s t e s t i f i e r was s a y i n g , and 

I was j u s t c u r i o u s , t h a t maybe the h o s p i t a l s and d o c t o r s 

are d o i n g a much b e t t e r j o b now a t d e f e n s i v e m e d i c i n e and 

the number of cases -- t h e r e may be some c o r r e l a t i o n 

t h e r e , t h a t t h e y ' r e d o i n g a b e t t e r j o b a t t a k i n g c a r e o f 

us when we go i n t o the h o s p i t a l s or the d o c t o r s . 

And -- and we a l l have our own d o c t o r s and 

we -- most of us a t one time or a n other have been i n the 

h o s p i t a l s . So God knows we need them. 

And -- and we c e r t a i n l y want t o t r y t o , I 

t h i n k p e r s o n a l l y , keep the h i g h q u a l i t y o f c a r e t h a t 

we've been r e c e i v i n g i n the c o u n t r y a t the h i g h e s t 

s t a n d a r d s . We c e r t a i n l y don't want t o s l i p and f a l l and 

become a t h i r d w o r l d n a t i o n . 

We've seen on TV what can happen, and God 



70 

knows we need each o t h e r . And i f t h e r e ' s problems t h a t 

we can r e s o l v e , I never h e s i t a t e t o b r i n g t h e s e i s s u e s 

f o r w a r d so t h a t we can have a open d i a l o g u e . I t h i n k 

t h a t ' s what we're a l l about as a Commonwealth and a 

l e g i s l a t u r e , t o see how we can come t o g e t h e r t o s o l v e 

some of the problems, i f t h e r e are any problems. 

And l e t ' s see i f t h e r e are any o f the 

members t h a t have any q u e s t i o n s . R e p r e s e n t a t i v e P a l l o n e . 

REPRESENTATIVE PALLONE: Thank you, 

Mr. Chairman. 

And thank you, Mr. R i e d e r s [ s i c ] . I t ' s 

good t o see you a g a i n and, as you know, I'm an a c t i v e 

member of the P e n n s y l v a n i a Bar A s s o c i a t i o n . 

MR. HAINES: I h e a r d t h a t . 

REPRESENTATIVE PALLONE: Yeah. So nobody 

l i k e s a l a w y e r t i l l t h e y need one, i n c l u d i n g the 

d o c t o r s . So w i t h a l l due r e s p e c t , I t h i n k I agree w i t h 

you t h a t -- t h a t t h e r e are no t r u l y f r i v o l o u s l a w s u i t s 

u n t i l you're the defendant and then t h e y ' r e a l l 

f r i v o l o u s . 

But t h a t b e i n g s a i d , my thought i s even 

beyond the m a l p r a c t i c e t h i n k i n g , and I'm a n y t h i n g but 

a n t i - i n s u r a n c e because t h e y c e r t a i n l y p r o t e c t me and many 

o t h e r s i n a number of i n s t a n c e s . 

But i t ' s been my e x p e r i e n c e i n the l a s t 20 
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yea r s t h a t the e n t i r e i n s u r a n c e market, i n terms o f 

defense, has r e a l l y d r i v e n the c o s t o f l i t i g a t i o n up and 

has reduced the su c c e s s p e r c e n t a g e , o r whatever you want 

to c a l l i t , t o the p l a i n t i f f ' s b a r , and i t ' s not j u s t 

m e d i c a l m a l p r a c t i c e but i t ' s i n -- i t ' s i n almost e v e r y 

d i s c i p l i n e o f the law. 

Have you l o o k e d a t any o f the d a t a o r 

s t a t i s t i c s t h a t go t h a t r o u t e ? 

MR. HAINES: I haven't. That's something 

t h a t Mr. R i e d e r s l i k e l y has a number on and I don't. I 

can t e l l you t h a t -- t h a t , you know, a g a i n , from a 

p e r s o n a l s t a n d p o i n t , the a b i l i t y o f a p h y s i c i a n t o 

c o n t r o l h i s i n s u r a n c e may be the s i n g l e b i g g e s t 

impediment t o r e s o l v i n g l i t i g a t i o n t h a t i s out t h e r e . 

And I've o f t e n wondered why i t i s t h a t the 

i n s u r a n c e commissioner a l l o w s those p o l i c i e s t o be 

w r i t t e n . As you know, a d o c t o r i s r e q u i r e d o r i s -- i s 

e n t i t l e d t o consent o r not t o r e s o l u t i o n . So t h a t i f the 

d o c t o r h i m s e l f o r h e r s e l f says, no, I don't agree t h a t 

t h i s case s h o u l d be r e s o l v e d , i t ca n ' t be r e s o l v e d , and 

t h a t i s u n f o r t u n a t e . 

D o c t o r s -- and I don't mean t h i s i n a 

c r i t i c a l way, d o c t o r s -- because i t ' s an i m p o r t a n t f a c t . 

D o c t o r s have s t r o n g egos. They have t o t o do the k i n d o f 

work t h e y do. They are d e a l i n g w i t h l i f e and death e v e r y 
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day. 

And -- and so because of t h a t s t r o n g ego, 

i t i s v e r y d i f f i c u l t f o r them t o acknowledge t h a t t h e y 

make a m i s t a k e or acknowledge t h a t t h e y are r e s p o n s i b l e 

f o r a bad outcome. 

I -- I've never had a d o c t o r come t o me and 

say, you know, your l a w s u i t was w e l l - f o u n d e d , I made a 

m i s t a k e and -- and -- I've never h e a r d t h a t . I t i s 

u n u s u a l and a d i f f i c u l t p r o c e s s t o get a d o c t o r t o 

c o n s e n t . 

So I t h i n k t h e r e are a s p e c t s of the way 

i n s u r a n c e i s w r i t t e n t h a t are an impediment t o r e s o l u t i o n 

and p r o b a b l y r e s o l u t i o n a t a f a r lower number. I t h i n k 

the c o s t s c o u l d be reduced j u s t by t a k i n g -- by s a y i n g t o 

the i n s u r a n c e commissioner, you c a n ' t a c c e p t a p o l i c y 

t h a t has t h a t p r o v i s i o n i n i t . 

You know, you have an a u t o m o b i l e a c c i d e n t , 

you have n o t h i n g t o say about whether or not your c a r r i e r 

s e t t l e s your l a w s u i t . They f r e q u e n t l y do t h a t and don't 

even t e l l you. That's not t r u e o f a p r o f e s s i o n a l 

l i a b i l i t y p o l i c y and t h a t makes no sense i n my view. 

REPRESENTATIVE PALLONE: W e l l , and I -- I 

don't d i s a g r e e w i t h you and, a g a i n , I'm a n y t h i n g but 

a n t i - i n s u r a n c e . P a r t i c u l a r l y because I wrecked my c a r 

y e s t e r d a y . So I'm g l a d t h a t I have i n s u r a n c e . 
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That b e i n g s a i d , a t r u e anecdote, though, 

i s when I f i r s t came t o the l e g i s l a t u r e , I have a c o u s i n 

who i s i n a v e r y narrow m e d i c a l f i e l d , and he approached 

me as a l e g i s l a t o r and he s a i d , hey, you know, you're my 

c o u s i n , can you h e l p me out here? My m a l p r a c t i c e 

i n s u r a n c e i n the l a s t f i v e y e a r s went from 18,000 t o i n 

excess o f 120,000. He s a i d , I have zero c l a i m s and I 

have zero even l e t t e r s o f i n t e n t t h a t t h e r e might 

p o s s i b l y some day i n the f u t u r e be a l a w s u i t . How come 

my premium went from 18 t o 120? 

And I s a i d , w e l l , i t ' s the market. You got 

t o t a l k t o your c a r r i e r , not the l e g i s l a t u r e , about 

t h a t . 

But I -- I t h i n k what you're s u g g e s t i n g , i f 

I'm h e a r i n g you r i g h t , i s we maybe need t o l o o k a t , i f 

r e g u l a t o r y enactment i s the r i g h t word, but some type o f 

a c o n t r o l so t h a t we don't see a 500 p e r c e n t i n c r e a s e i n 

premium when t h e r e are zero c l a i m s . 

MR. HAINES: W e l l , I t h i n k you were here 

when Mr. R i e d e r s e x p l a i n e d t h a t the $189,000 i n Delaware 

County i n many r e s p e c t s r e p r e s e n t s p r o f i t . 

And one o f the t h i n g s t h a t you don't know 

and we don't know and no one e l s e knows i s what's the 

p r o f i t margin i n an i n s u r a n c e company. What -- what k i n d 

o f p r o f i t s are t h e y making? 



74 

And nobody can get t h a t d a t a . And nobody 

knows the answer t o those q u e s t i o n s . And I s u s p e c t t h a t 

i f you had the o p p o r t u n i t y t o see those numbers, you 

would l i k e l y be a p p a l l e d and i f you weren't a p p a l l e d , 

you'd be shocked, and i f you weren't shocked, a t l e a s t 

you'd have some d a t a t o work from on t h i s s u b j e c t t h a t 

you don't p r e s e n t l y have. 

Because you don't know how p r o f i t a b l e those 

i n s u r e r s r e a l l y a r e . I mean pe o p l e a r e n ' t w r i t i n g 

m e d i c a l m a l p r a c t i c e i n P e n n s y l v a n i a because i t ' s a l o s i n g 

p r o p o s i t i o n . They're here because t h e y can make money 

d o i n g i t . 

REPRESENTATIVE PALLONE: W e l l , a g a i n , thank 

you f o r your i n f o r m a t i o n . 

And thank you, Mr. Chairman. 

MR. HAINES: Thank you a l l . 

CHAI^IAN CALTAGIRONE: Thank you, s i r . 

W e ' l l next hear from Samuel D e n i s c o , 

D i r e c t o r o f the P e n n s y l v a n i a Chamber of B u s i n e s s and 

I n d u s t r y , and Jonathan Greer, the I n s u r a n c e F e d e r a t i o n o f 

P e n n s y l v a n i a . 

MR. DENISCO: Mr. Chairman, good morning. 

I'm Sam D e n i s c o . I'm the D i r e c t o r o f L e g i s l a t i v e 

A f f a i r s , Government A f f a i r s f o r the P e n n s y l v a n i a Chamber 

of B u s i n e s s and I n d u s t r y . 
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The P e n n s y l v a n i a Chambers i s the l a r g e s t , 

broad-based b u s i n e s s advocacy a s s o c i a t i o n i n the 

Commonwealth. Our thousands of members r e p r e s e n t Fortune 

100 companies t o s o l e p r o p r i e t o r s and we c r o s s a l l 

i n d u s t r y s e c t o r s . 

A g a i n , thank you f o r the o p p o r t u n i t y t o 

p r e s e n t t e s t i m o n y on the i s s u e o f t o r t r e f o r m , m e d i c a l 

l i a b i l i t y r e f o r m . 

The Chamber s u p p o r t s a h e a l t h c a r e system 

i n the Commonwealth t h a t p r o v i d e s the n e c e s s a r y , 

a p p r o p r i a t e and a c c e s s i b l e , e f f e c t i v e h e a l t h c a r e t o 

employers and employees at a r e a s o n a b l e c o s t . 

R a p i d l y r i s i n g h e a l t h c a r e c o s t s i n t e r f e r e 

w i t h the a b i l i t y o f the b u s i n e s s community t o m a i n t a i n 

e x i s t i n g j o b s and c r e a t e new j o b s . One well-documented 

phenomenon i n t h i s , t h a t i t g r e a t l y c o n t r i b u t e s t o 

e s c a l a t i n g c o s t s o f h e a l t h c a r e , not o n l y i n 

P e n n s y l v a n i a , but a c r o s s the n a t i o n , i s the n a t i o n ' s 

l i b e r a l l i a b i l i t y systems which have s p u r r e d p r o v i d e r s t o 

e r r on the s i d e o f c a u t i o n and p r o v i d e u n n e c e s s a r y 

s e r v i c e s . 

Not o n l y does t h i s have a s e r i o u s and 

immediate impact on p a t i e n t a c c e s s t o c a r e , but i t a l s o 

has a l o n g -- l o n g - t e r m impact on the economic 

development of our communities. 
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Without ac c e s s t o h i g h q u a l i t y m e d i c a l 

f a c i l i t i e s , p h y s i c i a n s , and o t h e r h e a l t h c a r e p r o v i d e r s , 

communities w i l l endure g r e a t e r d i f f i c u l t i e s i n 

a t t r a c t i n g new b u s i n e s s e s t o the areas and r e c r u i t i n g 

t a l e n t e d employees f o r t h e i r e x i s t i n g b u s i n e s s e s . 

In the f a c e o f a l i a b i l i t y c r i s i s t h a t 

c o n t i n u e s t o erode p a t i e n t a c c e s s t o c a r e , s t a l l the 

c r e a t i o n o f j o b s and j o b o p p o r t u n i t i e s , h a l t b u s i n e s s 

r e t e n t i o n , e x p a n s i o n and a t t r a c t i o n , the Chamber 

r e c o g n i z e s t h a t s t e p s have been t a k e n t o address the 

concerns o f P e n n s y l v a n i a p h y s i c i a n s and p r e v e n t any 

d i s r u p t i o n o f p a t i e n t coverage. 

We have seen a sharp d e c l i n e i n m e d i c a l 

l i a b i l i t y c l a i m s s i n c e the enactment of the 2002 m e d i c a l 

l i a b i l i t y r e f o r m s . The b u s i n e s s community s t r o n g l y f e e l s 

t h a t t h e s e reforms must be f o l l o w e d by l o n g term, 

broad-based s y s t e m a t i c changes t o the Commonwealth l e g a l 

system. 

We need a d d i t i o n a l m e a n i n g f u l changes t o 

our c i v i l j u s t i c e system t o f u r t h e r reduce the c o s t s 

i n c u r r e d by b u s i n e s s e s , encourage e x p a n s i o n , and make our 

s t a t e more a t t r a c t i v e t o new b u s i n e s s . Many examples 

e x i s t where b u s i n e s s e s have been a d v e r s e l y a f f e c t e d by 

the i n e q u i t i e s o f our c u r r e n t l e g a l system. 

However, most b u s i n e s s e s f i n d i t e a s i e r and 
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f i n a n c i a l l y advantageous because o f the u n p r e d i c t a b i l i t y 

of our system t o s e t t l e , r a t h e r than p a y i n g l e g a l c o s t s 

to d efend t h e m s e l v e s . 

In f a c t , s t u d i e s have shown l a r g e i n c r e a s e s 

i n p r o d u c t i v i t y and employment a s s o c i a t e d w i t h l i a b i l i t y 

r e f o r m s . There's l i t t l e doubt t h a t a d o p t i n g such reforms 

i n P e n n s y l v a n i a would produce g a i n s i n employment, 

p r o d u c t i v i t y , and t o t a l o u t p u t . 

Numerous s t u d i e s o f the impact o f reforms 

on l a b o r p r o d u c t i v i t y and employment have demonstrated 

t h a t s t a t e s which changed t h e i r l i a b i l i t y laws t o 

decrease l e v e l s o f l i a b i l i t y e x p e r i e n c e g r e a t e r i n c r e a s e s 

i n aggregate p r o d u c t i v i t y and employment than s t a t e s t h a t 

d i d n o t . A t the same tim e , s t a t e s a d o p t i n g measures 

which i n c r e a s e d l i a b i l i t y o f t e n see p r o d u c t i v i t y and 

employment f a l l . 

An u n b a l a n c e d l i t i g a t i o n environment can 

cause s e r i o u s d i s l o c a t i o n s w i t h s i g n i f i c a n t economic 

i m p l i c a t i o n s . I f awards are d i s p r o p o r t i o n a t e t o , or 

i r r e s p e c t i v e o f , a c t u a l i n j u r y o r harm, a t t o r n e y s and 

p l a i n t i f f s respond t o t h e s e i n c e n t i v e s t o pursue excess 

-- e x c e s s i v e l i t i g a t i o n and p o t e n t i a l d e f e n d a n t s d i v e r t 

r e s o u r c e s from more p r o d u c t -- p r o d u c t i v e purposes t o 

i n v e s t i n avoidance s t r a t e g i e s . 

That b e i n g s a i d , j o i n t and s e v e r a l 
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l i a b i l i t y r e f o r m i s g r e a t l y needed i n P e n n s y l v a n i a i n 

o r d e r t o f a i r l y and p r o p o r t i o n a t e l y a l l o c a t e l i a b i l i t y 

based on p e r c e n t -- p e r c e n t a g e o f f a u l t a t t r i b u t e d t o 

each p a r t y ' s n e g l i g e n c e . Under our c u r r e n t scheme, a 

defendant found t o be one p e r c e n t l i a b l e can be f o r c e d t o 

pay a hundred p e r c e n t o f the damages. 

The r e p e a l o f j o i n t and s e v e r a l l i a b i l i t y 

w i l l c o r r e c t a fundamental u n f a i r n e s s by t a r e r l i n g -¬

t a i l -- t a i l o r i n g the law t o have def e n d a n t s pay o n l y the 

p e r c e n t a g e o f f a u l t f o r which t h e y ' r e r e s p o n s i b l e and not 

f o r the damages a t t r i b u t e d t o o t h e r s . 

In a d d i t i o n t o the r e p e a l o f j o i n t and 

s e v e r a l l i a b i l i t y , o t h e r changes t h a t the b u s i n e s s 

community i s s t r o n g l y a d v o c a t i n g f o r and recommends t o 

h e l p improve the l e g a l c l i m a t e i n the Commonwealth a r e : 

Amending the P e n n s y l v a n i a C o n s t i t u t i o n and 

p r o v i d e f o r caps on noneconomic damages; 

S e t t i n g s t r i c t -- s t r i c t s t a n d a r d s on the 

i m p o s i t i o n o f p u n i t i v e damages and l i m i t i n g the -¬

l i m i t i n g the amount o f p u n i t i v e damages t h a t may be 

awarded w i t h o u t t a k i n g away the e x c e s s i v e -- the acc e s s 

[ s i c ] -- p u n i t i v e damages on those t h a t deserve t o be 

p u n i s h e d ; 

E n a c t i n g a s t a t u t e o f repose f o r p r o d u c t s 

manufactured l o n g ago t h a t worked w i t h o u t problems o r 
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i n c i d e n t s ; 

P r o t e c t i n g i n n o c e n t s e l l e r s who are 

sometimes sued f o r s i m p l y s e l l i n g a p r o d u c t l a t e r c l a i m e d 

t o have been d e f e c t i v e ; 

R e q u i r i n g p l a i n -- p l a i n t i f f s f i l i n g a 

p r o d u c t l i a b i l i t y a c t i o n w i t h the c o m p l a i n t a c e r t i f i c a t e 

o f m e r i t c o n t a i n i n g an e x p e r t o p i n i o n from a l i c e n s e d 

p r o f e s s i o n a l t h a t t h e r e e x i s t s a r e a s o n a b l e p r o b a b i l i t y 

t h a t the p r o d u c t i n q u e s t i o n i s d e f e c t i v e and such 

d e f e c t i v e s t a t e , q u a l i t y , or c o n d i t i o n was a cause i n 

b r i n g i n g about a harm t o a p l a i n t i f f ; 

And, f i n a l l y , e s t a b l i s h i n g a t o r t a c t i o n 

f o r damages which a l l e g e s a p e r s o n a l i n j u r y may o n l y be 

f i l e d i n the common -- i n the county where the cause of 

a c t i o n a r o s e , and judgment upon t h a t a c t i o n may o n l y be 

e n t e r e d w i t h i n t h a t same county. 

Most of the a b o v e - r e f e r e n c e d reforms have 

been e n a c t e d i n the s t a t e o f Texas, a s t a t e the W a l l 

S t r e e t J o u r n a l once dubbed the l a w s u i t c a p i t a l o f the 

w o r l d . L a w s u i t -- l a w s u i t reforms e n a c t e d i n Texas have 

h e l p e d make t h e i r economy one of the s t r o n g e s t i n the 

n a t i o n . 

A v a r i e t y o f measures from the CEO Index t o 

the Bureau of Labor S t a t i s t i c s show t h a t Texas l e a d s 

o t h e r s t a t e s i n j o b growth, b u s i n e s s c r e a t i o n and 
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e x p a n s i o n . A 2008 economic impact s t u d y by the 

n a t i o n a l l y r e c o g n i z e d Perryman Group d e t e r m i n e d t h a t 

l a w s u i t r e f o r m i n Texas have r e s u l t e d i n a $112 b i l l i o n 

a nnual i n c r e a s e i n annual t a x revenues and almost 500,000 

new and permanent j o b s . 

A comprehensive a n a l y s i s by the P a c i f i c 

R e s earch I n s t i t u t e i n 2007 c o n c l u d e d t h a t the Texas c i v i l 

j u s t i c e reforms have c r e a t e d the b e s t l e g a l model i n the 

n a t i o n . 

The P e n n s y l v a n i a Chamber r e s p e c t f u l l y urges 

the G e n e r a l Assembly t o c o n s i d e r the s t e p s Texas has 

t a k e n and r e s t o r e f a i r n e s s i n P e n n s y l v a n i a ' s c i v i l 

j u s t i c e system. 

With unemployment c o n t i n u i n g t o s t e a d i l y 

i n c r e a s e , p u t t i n g Americans back t o work and 

P e n n s y l v a n i a n s back t o work must be our top p r i o r i t y . 

But the l i t i g a t i o n c l i m a t e t h r e a t e n s t o champen -- dampen 

job c r e a t i o n and economic growth j u s t when we need i t the 

most. 

E n a c t i n g c i v i l j u s t i c e reforms w i l l have 

r e a l w o r l d consequences t h a t improve a c c e s s t o h e a l t h 

c a r e and make P e n n s y l v a n i a a more a t t r a c t i v e s t a t e t o do 

b u s i n e s s i n . 

I thank the committee f o r i t s i n d u l g e n c e i n 

expanding the scope of the t e s t i m o n y beyond m e d i c a l 
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l i a b i l i t y . We are broad-based i n n a t u r e and a l l o f the s e 

i s s u e s t o u c h a l l our members. 

So w i t h t h a t , I w i l l y i e l d t o Jonathan. 

MR. GREER: Good morning. My name i s 

Jonathan G r e e r . I'm the v i c e p r e s i d e n t o f the Ins u r a n c e 

F e d e r a t i o n o f P e n n s y l v a n i a . 

I'm here f o r Sam M a r s h a l l , who was unable 

t o a t t e n d . He sends h i s r e g r e t s . 

And a t the o u t s e t I'd l i k e t o say t h a t we 

don't have a c o l o r p r i n t e r a t the Ins u r a n c e F e d e r a t i o n , 

so perhaps some o f the p r o f i t s t h a t have been a t t r i b u t e d 

t o us a r e n ' t n e c e s s a r i l y a t l e a s t t r i c k l i n g down t o us. 

Now, as t o my comments, we a p p r e c i a t e the 

committee's i n t e r e s t i n P e n n s y l v a n i a ' s m e d i c a l l i a b i l i t y 

i n s u r a n c e system and p o s s i b l e means o f i m p r o v i n g i t , 

r e c o g n i z i n g t h a t i m p r o v i n g i t can be a s u b j e c t i v e term. 

From an i n s u r a n c e p e r s p e c t i v e , improvement 

means a few t h i n g s . Making the l i a b i l i t y system more 

p r e d i c t a b l e and s t a b l e and making sure i t a d e q u a t e l y 

compensates v i c t i m s o f m a l p r a c t i c e w h i l e p r o v i d i n g 

a f f o r d a b l e coverage f o r p r o v i d e r s and a v o i d i n g a system 

t h a t makes h e a l t h c a r e s e r v i c e s more e x p e n s i v e but not 

b e t t e r . 

To t h a t end, we have a system i n 

P e n n s y l v a n i a t h a t i s b e t t e r than i t was a decade ago, or 
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even f i v e y e a r s . 

F i r s t , we have fewer i n s u r e r s . The ones 

who are here -- and the ones who are here are b e t t e r . 

Our i n d u s t r y i s o n l y as s t r o n g as i t s weakest l i n k , and 

u n s t a b l e markets t e n d t o a t t r a c t and c r e a t e bad i n s u r e r s , 

because t h e y can make money i n the s h o r t term and l e a v e 

the e v e n t u a l i n s o l v e n c y o f u n d e r - p r i c i n g and poor r i s k 

management t o o t h e r s . 

We got r i d o f the weak l i n k s the h a r d way. 

I t wasn't so much any m a l p r a c t i c e r e f o r m s , as a number o f 

i n s o l v e n c i e s and some r e g u l a t o r y s c r u t i n y on the s o l v e n c y 

end. 

Second, we have some r a t i n g s t a b i l i t y , 

because we've not o n l y g o t t e n r i d o f the weak l i n k s i n 

our i n d u s t r y , but we've a l s o i n s t i t u t e d some reforms t h a t 

have worked. 

But we s t i l l have a ways t o go. We need t o 

focu s more on i m p r o v i n g the system than i n s u b s i d i z i n g 

i t . From a m e d i c a l m a l p r a c t i c e i n s u r a n c e p e r s p e c t i v e we 

need t o make t h i s a market t h a t a t t r a c t s a d d i t i o n a l 

q u a l i f i e d i n s u r e r s , we need t o f i g u r e out what t o do w i t h 

Mcare, b o t h i n f u n d i n g i t and r e s o l v i n g whether and how 

i t s h o u l d be a permanent p a r t o f the l i a b i l i t y system. 

And from a h e a l t h i n s u r a n c e p e r s p e c t i v e , we 

need t o r e c o g n i z e the c o s t o f a f l a w e d l i a b i l i t y system 
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i s n ' t f e l t j u s t i n m a l p r a c t i c e premiums and the v a g a r i e s 

of Mcare abatement programs and subsequent c o u r t r u l i n g s 

t h a t c r e a t e havoc f o r the Commonwealth budget. 

I t i s i n the c o s t o f d e f e n s i v e m e d i c i n e , 

t r e a t m e n t and t e s t s t h a t are p r o v i d e d not t o h e l p the 

p a t i e n t but t o p r o t e c t a g a i n s t p o t e n t i a l l a w s u i t s . 

That's a h a r d number t o p i n down, but e v e r y s t u d y 

suggests i t i s s i g n i f i c a n t . 

We a l s o need t o r e c o g n i z e t h a t the m e d i c a l 

m a l p r a c t i c e system s h o u l d n ' t be c o n s i d e r e d i n a vacuum. 

Any m a l p r a c t i c e reforms need t o be i n t e g r a t e d i n t o 

b r o a d e r e f f o r t s t o improve our h e a l t h c a r e d e l i v e r y and 

f i n a n c i n g system, and e s p e c i a l l y e f f o r t s f o r i m p r o v i n g 

p a t i e n t s a f e t y , r e d u c i n g m e d i c a l e r r o r s , and h a v i n g more 

e f f i c i e n t means o f r e s o l v i n g and compensating f o r those 

e r r o r s . 

That was r e c o g n i z e d i n the f e d e r a l r e f o r m 

debate and k i n d o f a d d r e s s e d i n the b i l l t h a t passed. 

The P a t i e n t P r o t e c t i o n and A f f o r d a b l e Care A c t d e d i c a t e s 

$50 m i l l i o n f o r a f i v e - y e a r p e r i o d b e g i n n i n g i n 2011 t h a t 

the Department o f H e a l t h and Human S e r v i c e s can award t o 

s t a t e s f o r imp l e m e n t i n g a l t e r n a t i v e s t o s t a n d a r d 

m a l p r a c t i c e l i t i g a t i o n . These, I t h i n k , are r e f e r r e d t o 

as d e m o n s t r a t i o n p r o j e c t s . 

The s t a n d a r d s f o r awarding the g r a n t s 
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a r e n ' t l i m i t e d t o what we u s u a l l y c o n s i d e r when t a l k i n g 

about m a l p r a c t i c e r e f o r m , l o w e r i n g c o s t s . They i n c l u d e 

the impact on b r o a d e r h e a l t h c a r e d e l i v e r y i s s u e s such as 

p a t i e n t s a f e t y and r e d u c i n g m e d i c a l e r r o r s and adverse 

e v e n t s , as w e l l as i m p r o v i n g a c c e s s t o l i a b i l i t y 

i n s u r a n c e . 

Now, t h a t sounds e x c i t i n g , a l t h o u g h $50 

m i l l i o n s p r e a d over the e n t i r e c o u n t r y f o r f i v e y e a r s 

i s n ' t much. We s h o u l d be c o n s i d e r i n g p o s s i b l e p r o p o s a l s 

and g r a n t s . 

One i d e a t h a t we've l o n g suggested i s a 

s p e c i a l m e d i c a l m a l p r a c t i c e c o u r t w i t h i n the c u r r e n t 

j u d i c i a l system, r e c o g n i z i n g t h a t judges w i t h s p e c i a l 

e x p e r t i s e may h e l p ensure b o t h e f f i c i e n c y and u n i f o r m i t y 

i n r u l i n g s a c r o s s the Commonwealth. 

There are o t h e r s I'm s u r e , and we hope 

P e n n s y l v a n i a comes w i t h p o s s i b l e g r a n t -- w i t h p o s s i b l e 

g r a n t a p p l i c a t i o n s and does so i n c o n j u n c t i o n w i t h a l l 

the s o - c a l l e d s t a k e h o l d e r s , which the f e d e r a l law 

r e q u e s t s . 

But a t the r i s k o f c r i t i c i z i n g the p r o s p e c t 

o f g r a n t s f o r i n n o v a t i v e a l t e r n a t i v e s , even b e f o r e we t r y 

i t , I'd note the f e d e r a l law seems almost doomed t o be 

i n e f f e c t -- t o i n e f f e c t i v e n e s s , i f not f a i l u r e . On the 

one hand, i t encourages and o f f e r s f u n d i n g f o r 
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a l t e r n a t i v e programs; but on the o t h e r , i t a l l o w s 

p a t i e n t s u s i n g an a l t e r n a t i v e t o opt out a t any tim e , 

presumably even a f t e r the a l t e r n a t i v e approach reaches 

i t s v e r d i c t . 

Our e x p e r i e n c e i s t h a t t h i s open-ended 

approach, which a few s t a t e s have t r i e d , doesn't work. 

I t t u r n s the a l t e r n a t i v e i n t o t e s t -- a t e s t i n g ground 

not f o r i n n o v a t i o n s but f o r -- f o r p a r t i c u l a r cases and 

i t o n l y d e l a y s outcomes and i n c r e a s e s expenses. 

So i f we're g o i n g t o l o o k f o r g r a n t s and 

i n n o v a t i v e a l t e r n a t i v e s , we have t o r e c o g n i z e the 

a l t e r n a t i v e s be ones t h a t are t r u l y a l t e r n a t i v e s t o the 

c u r r e n t system, not expa n s i o n s o f i t . I n essence, ones 

t h a t w i l l l e a s t l i k e l y be -- a t -- l e a s t l i k e l y be 

abandoned i f the p a t i e n t d e c i d e s he doesn't l i k e the 

r e s u l t . 

We don't have a n y t h i n g p a r t i c u l a r i n mind 

t h a t w i l l r e q u i r e some c o l l e c t i v e b a r n [ s i c ] s t o r m i n g 

w i t h the type o f p e o p l e you have on today's agenda. But 

t h a t ' s the p o t e n t i a l i n the f e d e r a l law and i t may h e l p 

i n coming up w i t h programs t o h e l p make P e n n s y l v a n i a ' s 

l i a b i l i t y system b e t t e r f o r p a t i e n t s and p r o v i d e r s a l i k e , 

and a l l o f us who pay f o r the l i a b i l i t y system. 

That's the c o n c l u s i o n o f my p r e p a r e d 

comments, and I t h i n k Sam and I'd be happy t o ta k e any 
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q u e s t i o n s t h a t the committee has. 

CHAI^IAN CALTAGIRONE: Thank you. 

We've been j o i n e d by a n other member of the 

committee, R e p r e s e n t a t i v e Gabig. 

Q u e s t i o n s from members? W i l l ? Sure. 

REPRESENTATIVE GABIG: S o r r y . Now, r a t h e r 

than t a l k i n g over t h a t s t a c k o f l i g h t r e a d i n g , as 

R e p r e s e n t a t i v e P a l l o n e d e s c r i b e d i t as, the -- I'm s o r r y 

I got i n here l a t e . 

But I t h i n k I was g e t t i n g some of the g i s t 

o f the t e s t i m o n y . And so i f my q u e s t i o n s r e p e a t 

a n y t h i n g , I a p o l o g i z e f o r t h a t . But i t ' s sometimes good 

t o r e p e a t t h i n g s and make sure you u n d e r s t a n d them 

b e t t e r . In my case anyways. 

Can you t e l l us a p p r o x i m a t e l y how much 

money i n P e n n s y l v a n i a , say, f o r example, goes t o b e n e f i t 

m e d i c a l l i a b i l i t y ? How much does i t s o r t o f c o s t , i f you 

w i l l ? Does anybody know the answer t o t h a t ? 

MR. GREER: Do you mean aggregate payouts? 

REPRESENTATIVE GABIG: Yes, say, f o r 

example. Or any way you can d e s c r i b e i t t h a t would h e l p 

us put i t i n p e r s p e c t i v e . 

MR. GREER: I don't know o f f h a n d t h a t 

number, and I'm not sure what Mcare's numbers are 

e i t h e r . But we can go -- I -- we can go back t o our 
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members and -- and g i v e t h a t t o you. And i f we -- i f we 

can aggregate i t . 

REPRESENTATIVE GABIG: Okay. W e l l , I guess 

the s o r t o f g e n e r a l i d e a , as I u n d e r s t o o d i t , i s t h e r e ' s 

a c e r t a i n -- you d e s c r i b e i t as a l i a b i l i t y system. 

There's a c e r t a i n amount o f money t h a t goes t o pay p e o p l e 

t h a t are i n j u r e d by n e g l i g e n c e , o r o t h e r w i s e , i n the -¬

i n the m e d i c a l system. And i t goes t o h e l p compensate 

them f o r t h i s damage and i n j u r y , e t c e t e r a , t h a t t h e y 

s u s t a i n e d out t h e r e . 

And then so I'd l i k e t o know how much money 

t h a t i s a p p r o x i m a t e l y maybe i n some k i n d o f manner. I 

know i t ' s h a r d t o -- t o sometimes measure. 

And then I'd l i k e t o know t h i s -- t h i s 

q u e s t i o n . People are always a s k i n g i n my d i s t r i c t t h i s 

q u e s t i o n . I t seems l i k e a l o t o f t h a t money doesn't go 

to the p e r s o n t h a t ' s i n j u r e d , t o the p a t i e n t , so t o 

speak. I t goes t o , say, the p l a i n t i f f ' s l a w y e r s , 

sometimes c a l l e d the t r i a l a s s o c i a t i o n . They have an 

a s s o c i a t i o n c a l l e d -- a t r i a l l a w y e r s a s s o c i a t i o n I t h i n k 

i t ' s c a l l e d , but t h e r e ' s a l s o defense l a w y e r s , t o o , t h a t 

d efend i n s u r a n c e companies and o t h e r s . 

And so I'm j u s t t r y i n g t o get a f e e l how 

much money t h a t goes f o r a t t o r n e y s , t o pay b o t h on the 

defense and the p l a i n t i f f ' s s i d e . Of the t o t a l amount, 
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a p p r o x i m a t e l y how much t h a t would be? 

Do you know the answer t o t h a t ? L i k e what 

the p e r c e n t a g e would be? For example, the money t h a t ' s 

supposed t o be g o i n g out and t a k i n g c a r e o f i n j u r e d -¬

i n j u r i e s i n m e d i c a l n e g l i g e n c e , e t c e t e r a , how much 

p e r c e n t a g e - w i s e i s a c t u a l l y g o i n g t o a t t o r n e y s ? Do we 

know? 

MR. GREER: W e l l , we would -- we would o n l y 

know on our end, the defense c o s t s . I don't -- the 

r e l a t i o n s h i p between the -- the i n j u r e d p a t i e n t and t h e i r 

a t t o r n e y , t h a t ' s a -- you know, whatever t h a t p e r c e n t a g e 

i s o f the outcome i s -- I don't know what i t i s . 

I t p r o b a b l y i s i n a range, but I'm h e s i t a n t 

t o say j u s t because I don't know. 

REPRESENTATIVE GABIG: You s a i d you would 

know something e l s e ? 

MR. GREER: I may -- I may be a b l e t o get 

f o r you what our defense c o s t s a r e . 

REPRESENTATIVE GABIG: Okay. W e l l , t h a t 

would be v e r y h e l p f u l . Because sometimes you hear out 

t h e r e , p e o p l e come up t o me and t h e y say l i k e -- t h e y 

hear l i k e a -- a t h i r d o f t h a t money i s g o i n g t o the 

p l a i n t i f f ' s a t t o r n e y s o r the p l a i n t i f f ' s l a w y e r . And I'm 

not sure i f t h a t ' s t r u e o r n o t . 

But then t h e r e ' s the a d d i t i o n a l money o f 
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the defense b a r . So i f you c o u l d j u s t s o r t o f get -- you 

know, say i t ' s a, you know, a b i l l i o n d o l l a r s , j u s t t o 

throw out a number, and i f a t h i r d o f t h a t money i s -- i s 

g o i n g t o the p l a i n t i f f ' s l a w y e r and another a d d i t i o n a l 

money i s g o i n g t o the defense, I t h i n k t h a t ' s something 

we need l o o k a t when we're t a l k i n g about p o l i c y . 

And so i f we c o u l d get those numbers, t h a t 

might be h e l p f u l f o r us t o -- t o make some d e c i s i o n s up 

her e . 

So thank you v e r y much. 

MR. GREER: Okay. 

CHAIRMAN CALTAGIRONE: R e p r e s e n t a t i v e 

Stevenson. 

REPRESENTATIVE STEVENSON: Thank you, 

Mr. Chairman. 

I t h i n k you were b o t h here h e a r i n g -- and 

you h e a r d most o f the t e s t i m o n y e a r l i e r t h i s morning. 

I'd j u s t i n v i t e your response t o some o f the t h i n g s we 

hea r d t h i s morning from the o t h e r f o l k s who were 

t e s t i f y i n g , b o t h the -- from the t r i a l l a w y e r s 

a s s o c i a t i o n and from the b ar a s s o c i a t i o n . 

To be s p e c i f i c , t h i n g s about i n the 

i n s u r a n c e i n d u s t r y , the mass o f p r o f i t s t h a t are t h e r e 

and t h a t ' s -- and t h a t ' s d r i v i n g the problem -- d r i v i n g 

t h i s i s s u e as much as a n y t h i n g . 
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And w i t h r e g a r d t o the i s s u e s about 

p h y s i c i a n s , I m i s s e d p a r t o f your t e s t i m o n y . I'm s o r r y , 

Mr. D e n i s c o . But I u n d e r s t a n d p a r t o f i t had t o do w i t h 

the m e d i c a l c l i m a t e i n P e n n s y l v a n i a and the l o s s o f 

d o c t o r s and those k i n d o f i s s u e s . And th e y were b o t h 

a d d r e s s e d by the two t e s t i f i e r s I'm s p e a k i n g o f . 

In any o r d e r but I i n v i t e your t e s t i m o n y on 

those -- those two i s s u e s . 

MR. GREER: I ' l l -- I ' l l go f i r s t . I -- I 

was s o r t o f i n t e r e s t e d i n h e a r i n g some o f the p r i o r 

t e s t i m o n y , t o o . 

I t almost made P e n n s y l v a n i a sound l i k e 

t oday from m a l - i n s u r e r s what C a l i f o r n i a was i n 1849 f o r 

g o l d m i n e r s . And i f t h a t were t r u e , we'd have more than 

a h a n d f u l o f commercial c a r r i e r s w r i t i n g b u s i n e s s h e r e . 

I mean t y p i c a l l y we have -- we have f o u r 

members w r i t i n g b u s i n e s s , two o f which are the l a r g e s t , 

PMSLIC and MedPro. And i f i t were so i n s a n e l y 

p r o f i t a b l e , t h e r e would be a r u s h f o r pe o p l e t o get here, 

o t h e r i n s u r e r s , and t h a t ' s s i m p l y not the case. 

P a r t o f t h a t i s the u n p r e d i c t a b i l i t y o f -¬

of the system, the ongoing u n c e r t a i n t y s u r r o u n d i n g Mcare 

and the Mcare abatement program. That i s a b a r r i e r t o 

e n t r y f o r i n s u r e r s l o o k i n g t o come t o P e n n s y l v a n i a , 

because what Mcare does i s t h a t we as the i n s u r e r have t o 
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b a s i c a l l y be Mcare's agent and we have t o c o l l e c t and 

r e m i t Mcare assessments. And e v e r y i n s u r e r t h a t o p e r a t e s 

here has t o s e t up a system unique t o P e n n s y l v a n i a i n 

o r d e r t o f u l f i l l t h a t o b l i g a t i o n under the law. So 

t h a t i s -- t h a t i s a b a r r i e r . 

But one o f the t h i n g s t h a t we say -- and 

i t ' s not j u s t c o n f i n e d t o med mal -- but the o n l y t h i n g 

worse than a w e l l - o f f i n s u r e r i s one t h a t ' s b r o k e . 

Because i f you're broke, you're not p a y i n g c l a i m s and 

e v e n t u a l l y you go i n s o l v e n t . 

And t h a t ' s something t h a t i s -- we 

u n f o r t u n a t e l y have a h i s t o r y o f i n P e n n s y l v a n i a . In the 

l a s t t e n y e a r s we've had a number of v e r y l a r g e med mal 

i n s o l v e n c i e s t h a t have u l t i m a t e l y -- u l t i m a t e l y r e s u l t e d 

i n o n l y a p o r t i o n o f c l a i m s b e i n g p a i d and a d r a i n on the 

g u a ranteed funds t o pay them, the r e m a i n i n g b e n e f i t s . 

So t h a t would be my i n i t i a l r e s p o nse. 

REPRESENTATIVE STEVENSON: Thank you. 

MR. DENISCO: And — and, R e p r e s e n t a t i v e 

Stevenson, you know, my t e s t i m o n y r e a l l y t r i e d t o get a t 

t h a t we're r e a l l y i n a h e a l t h c a r e c r i s i s w i t h r e g a r d s t o 

c o s t s . We hear i t e v e r y day from our b u s i n e s s e s t h a t are 

s t r u g g l i n g t o p r o v i d e a f f o r d a b l e h e a l t h c a r e t o t h e i r 

employees. 

We see our b u s i n e s s e s r e a l l y t r y i n g t o --
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making s t r i d e s t o come up w i t h d i f f e r e n t i n n o v a t i v e i d e a s 

t o keep t h a t b e n e f i t and a l l o w -- and market t h a t t o 

t h e i r employees, whether t h e y ' r e moving t o a h i g h 

d e d u c t i b l e p l a n o r whether t h e y ' r e u s i n g s p o u s a l 

e x c l u s i o n s and so on and so f o r t h . 

And w o r k i n g t h r o u g h the f e d e r a l h e a l t h c a r e 

law, t o o , t h a t ' s something t o see how t h a t e v o l v e s a l s o 

i n the i m p l e m e n t a t i o n phases. 

With r e g a r d t o the l o s s o f d o c t o r s , you 

know, the way I would have a comment t o t h a t i s I t h i n k 

we need t o make P e n n s y l v a n i a a much more a t t r a c t i v e s t a t e 

t o keep our p h y s i c i a n s i n P e n n s y l v a n i a a f t e r t h e y r e c e i v e 

t h e i r t r a i n i n g h ere, much l i k e we need t o make 

P e n n s y l v a n i a more a t t r a c t i v e t o b u s i n e s s e s , t o a l l o w them 

t o come i n , s t a y here, come i n , c r e a t e new j o b s , and -¬

and grow. 

REPRESENTATIVE STEVENSON: But I guess I'd 

respond, the t e s t i m o n y we he a r d was t h a t the m e d i c a l 

m a l p r a c t i c e c l i m a t e i n P e n n s y l v a n i a has changed 

d r a s t i c a l l y s i n c e A c t 13 was passe d and t h a t now, by 

Mr. H a i n e s ' t e s t i m o n y , t h a t ' s r e a l l y no l o n g e r an i s s u e 

here i n P e n n s y l v a n i a , t h a t c l a i m s have dropped o f f 

d r a s t i c a l l y and a t t o r n e y s are no l o n g e r h a n d l i n g those 

cases and so f o r t h . 

From your membership, t h a t ' s not the 
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c l i m a t e t h a t you're e x p e r i e n c i n g ? I s t h a t -- i s t h a t 

your t e s t i m o n y ? 

MR. DENISCO: From our membership, we're 

l o o k i n g a t the changes i n A c t 13 and s a y i n g i f t h e y were 

so much of a -- o f a s u c c e s s , why not expand i t t o 

broad-based b u s i n e s s . 

L e t ' s b r i n g venue r e f o r m , not o n l y t o the 

m e d i c a l l i a b i l i t y f i e l d , l e t ' s b r i n g i t more broad-based, 

p r o d u c t l i a b i l i t y a c t i o n s and t h i n g s o f t h a t n a t u r e . 

When we l o o k a t c e r t i f i c a t e o f m e r i t , l e t ' s 

expand t h a t a l s o . 

So i f we're s e e i n g s u c c e s s e s i n the m e d i c a l 

arena, I t h i n k those same s u c c e s s e s c o u l d be seen i n a 

more broad-based l e v e l . 

REPRESENTATIVE STEVENSON: Thank you v e r y 

much. And thanks f o r your t e s t i m o n y . 

Thank you, Mr. Chairman. 

MR. GREER: Thank you. 

MR. DENISCO: Thank you. 

CHAI^IAN CALTAGIRONE: John. 

REPRESENTATIVE PALLONE: Thank you, 

Mr. Chairman. 

I'm t r y i n g t o u n d e r s t a n d the -- the i s s u e 

as b e s t I can and, you know, I guess as a s i d e n o t e , the 

whole i n d u s t r y i s p a r t o f a s t i m u l u s package, because i t 
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p u t s p e o p l e t o work, l a w y e r s , c o u r t r e p o r t e r s , 

i n v e s t i g a t o r s , p e o p l e who d u p l i c a t e r e c o r d s and t h i n g s 

l i k e t h a t . 

So i n a s t r a n g e sense the whole l i t i g i o u s 

component of the i n s u r a n c e i n d u s t r y p u t s agents t o work 

s e l l i n g i t , a d j u s t e r s t o work r e v i e w i n g i t , you know, a 

whole s e r i e s o f p e o p l e t o work. 

So k i n d o f a w e i r d nuance t o the good news 

and the bad news, I guess. 

But what I'm -- what I'm t r y i n g t o grasp 

more c l e a r l y i s , I guess the s e p a r a t i o n , because you seem 

to suggest t h a t -- t h a t the h e a l t h c a r e c r i s i s i s somehow 

r e l a t e d t o m e d i c a l m a l p r a c t i c e e i t h e r i n s u r a n c e and/or 

l i t i g a t i o n , and I t h i n k t h e y ' r e k i n d o f m u t u a l l y 

e x c l u s i v e . 

And maybe you can c l a r i f y f o r me t h a t , 

because the c o s t o f h e a l t h c a r e and the d e l i v e r y o f 

h e a l t h c a r e systems, how i s t h a t r e l a t e d t o the 

m a l p r a c t i c e i n d u s t r y ? Other than I t h i n k we a l l have a 

s u s p i c i o n t h a t because t h e r e ' s a -- a market t r e n d , i f 

you want t o c a l l i t t h a t , t o s h o r t e n s t a y s i n h o s p i t a l s 

and k i n d o f l i m i t o r r e s t r i c t c e r t a i n t r e a t m e n t s and 

t e s t i n g s , t h a t sometimes t h i n g s s l i p t h r o u g h the c r a c k s 

t h a t d i d n ' t s l i p t h r o u g h c r a c k s maybe a decade or more 

ago. 
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But -- but I'm l o o k i n g a t i t almost 

m u t u a l l y e x c l u s i v e . I'm t r y i n g t o u n d e r s t a n d t h a t 

b e t t e r . 

MR. GREER: W e l l , the — r e p r e s e n t a t i v e , 

i t ' s a good q u e s t i o n and thank you f o r i t . 

The c o n n e c t i o n i s i n the -- i n the a r e a o f 

d e f e n s i v e m e d i c i n e i n t h a t -- i n t h a t when a p h y s i c i a n i s 

p r e s e n t e d w i t h a p a t i e n t and t h e r e ' s a judgment c a l l as 

to whether or not a c e r t a i n -- a c e r t a i n t e s t o r 

subsequent t e s t s h o u l d be p r e s c r i b e d , w i t h the -- w i t h 

the -- the thought i s t h a t w i t h the co n c e r n o f somebody 

p o s s i b l y i n the f u t u r e l o o k i n g over t h e i r s h o u l d e r and 

s a y i n g , w e l l , why d i d n ' t you p r e s c r i b e t h i s -- th e s e 

t e s t s so t h a t -- t h a t the -- t h a t t h a t judgment c a l l goes 

i n f a v o r o f p r e s c r i b i n g t e s t s t h a t may not have o t h e r w i s e 

been n e c e s s a r i l y needed. 

That -- t h a t ' s the c o n n e c t i o n between c o s t 

o f h e a l t h c a r e and the c o s t o f -- o f -- o f a d m i n i s t e r i n g 

t h a t -- t h a t t e s t o r exam and -- and l i a b i l i t y r e f o r m . 

REPRESENTATIVE PALLONE: Not t o be c i r c u l a r 

i n t hought, and t h i s i s where I'm t r y i n g t o c l a r i f y t h i s , 

because the i n s u r a n c e i n d u s t r y i s c o n t r o l l i n g b o t h ends 

of t h a t . They're c o n t r o l l i n g the d e l i v e r y o f s e r v i c e f o r 

those who have m e d i c a l i n s u r a n c e and then are h o l d i n g the 

l i a b i l i t y b a l l i n the event t h a t t h e r e ' s l i t i g a t i o n over 
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t r e a t m e n t o r f a i l u r e t o t r e a t o r whatever. 

And t h a t ' s the c y c l e t h a t I'm -- I'm 

wondering. I t h i n k i t p u t s maybe you i n k i n d o f a 

d i a b o l i c a l spot because you ca n ' t argue b o t h s i d e s o f the 

e q u a t i o n . But -- but I'm -- I'm an advocate f o r 

p r e v e n t i v e m e d i c i n e , t h a t i f we can do the -- you know, 

do something as s i m p l e as c o l o r e c t a l s c r e e n i n g s , i f the 

i n s u r a n c e would pay f o r c o l o r e c t a l s c r e e n i n g s a t a 

younger age, which now we do, then t h e r e ' s an argument 

t h a t t h e r e w i l l be p r e v e n t i o n o f c a n c e r s and t h e r e ' s a 

b e n e f i t t o the c o s t . 

And t h a t ' s where I'm t r y i n g t o f o l l o w your 

c y c l e t h a t you're s a y i n g on one end t h a t we're not 

d e l i v e r i n g s e r v i c e s t h a t maybe we c o u l d o r s h o u l d 

r e l a t i v e t o p r e v e n t i v e m e d i c i n e , but i t ' s coming out o f 

the same i n d u s t r y but two d i f f e r e n t branches on the same 

t r e e . 

How do -- how do we b a l a n c e t h a t ? I s t h e r e 

any thought coming from the i n d u s t r y t h a t we can b a l a n c e 

t h a t o f f ? 

MR. GREER: W e l l , i t ' s -- i t ' s the 

i n s u r a n c e i n d u s t r y , but i t ' s two v e r y d i v e r s e segments o f 

the i n d u s t r y . 

REPRESENTATIVE PALLONE: R i g h t . 

MR. GREER: You have the h e a l t h i n s u r e r s 
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and the -- and the p r o f e s s i o n a l l i a b i l i t y i n s u r e r s and 

th e y are not one and the same. 

And i t ' s not t h a t s e r v i c e s a r e n ' t b e i n g 

p r o v i d e d . I t ' s t h a t p o t e n t i a l l y too many a r e . That's -¬

t h a t ' s the i s s u e , i s t h a t i n s t e a d o f d o i n g f i v e t e s t s you 

do e i g h t t e s t s and those e x t r a t h r e e , maybe t h e y weren't 

w a r r a n t e d , maybe t h e y were, but i n the -- i n the 

abundance o f c a u t i o n f o r any p o t e n t i a l l a w s u i t down the 

road, you w i l l p r e s c r i b e those e i g h t , j u s t out o f c a u t i o n 

so t h a t , you know, you're not second guessed s i x months, 

a year l a t e r . That's -- t h a t ' s the c o n n e c t i o n . 

And t h a t has an -- t h a t has an adverse 

impact on the c o s t o f h e a l t h c a r e . 

REPRESENTATIVE PALLONE: I t d r i v e s the 

c o s t s o f h e a l t h c a r e up, which, a g a i n , l o o k i n g a t i t -¬

w i t h maybe my d i s t o r t e d l o g i c a f f e c t e d , i s i f we're -- i f 

we're d o i n g e x t r a t e s t i n g as a p r e c a u t i o n , then the 

i n c i d e n t o f m e d i c a l l i a b i l i t y s h o u l d go down because 

we're o v e r p r o t e c t i n g . 

You know, i f I put on -- I don't know i f i t 

works -- but I put on two l a y e r s o f i n s u l a t i o n i n the 

c o l d weather I'm t h e o r e t i c a l l y g o i n g t o be warmer than i f 

I o n l y have one l a y e r on. 

MR. GREER: Maybe. 

REPRESENTATIVE PALLONE: So we're 
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p u t t i n g -¬

MR. GREER: Yeah, I mean maybe. I mean, 

yeah, not n e c e s s a r i l y . I mean you c o u l d s t i l l p r e s c r i b e 

e i g h t t e s t s and s t i l l have a bad outcome. You know, 

maybe i t w i l l r e v e r t -¬

REPRESENTATIVE PALLONE: And t h a t ' s the 

a c c i d e n t a l . I t h i n k we're a l l human and we u n d e r s t a n d 

t h a t , d o c t o r , l a w y e r , I n d i a n c h i e f , we're g o i n g t o make 

m i s t a k e s and t h a t happens. 

N o t w i t h s t a n d i n g the l e g i t i m a t e , i f t h e r e i s 

such a t h i n g , the l e g i t i m a t e m i s t a k e l i k e t h a t , I'm 

l o o k i n g a t i t , i f we're o v e r - t e s t i n g , as you j u s t 

suggested, then wouldn't we be -- our -- our i n c i d e n t o f 

m a l p r a c t i c e would -- would be p r o p o r t i o n a t e l y g o i n g down 

because we are b e i n g more c a u t i o u s ? 

MR. GREER: P o t e n t i a l l y . I mean yes. I 

mean but t h a t i s whatever -- whatever c o s t s -- whatever 

b e n e f i t you d e r i v e from t h a t p o t e n t i a l l y are o f f s e t by 

i n c r e a s e d c o s t s i n h e a l t h c a r e . 

REPRESENTATIVE PALLONE: Okay. 

MR. GREER: That's the c o n n e c t i o n t h a t -¬

t h a t -- t h a t the Congress and P r e s i d e n t Obama made i n 

the -- i n the f e d e r a l law, was t h a t i f we -- i f we reduce 

l i a b i l i t y c o n c e r n s , t h a t t h a t w i l l reduce the c o s t o f 

h e a l t h c a r e . 
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REPRESENTATIVE PALLONE: And we're -- we're 

s t i l l , I guess, c a u t i o u s l y o p t i m i s t i c t o see what happens 

w i t h t h a t . So -¬

MR. GREER: Yeah. W e l l , i t ' s -- i t ' s a -¬

we're s t i l l j u s t t r y i n g t o f i g u r e out e x a c t l y how i t 

works o u r s e l v e s . 

REPRESENTATIVE PALLONE: I t h i n k everyone 

i s . 

MR. GREER: E x a c t l y . 

REPRESENTATIVE PALLONE: A l l r i g h t . Thank 

you. I am not -- I'm not e n t i r e l y c l e a r , but I'm 

f o l l o w i n g your l o g i c b e t t e r . Thank you. 

Thank you, Mr. Chairman. 

CHAI^IAN CALTAGIRONE: Ron. 

REPRESENTATIVE MARSICO: Thank you, 

Mr. C h a i r . 

One q u i c k q u e s t i o n . You were here f o r the 

$169,000 premium q u e s t i o n r e g a r d i n g i n P e n n s y l v a n i a an 

o b s t e t r i c i a n pays a $169,000 annual premium i n l i a b i l i t y 

i n s u r a n c e and i n Delaware i t ' s 68,000. 

And i t was i n s i n u a t e d t h a t the i n s u r a n c e 

companies i n P e n n s y l v a n i a -- the r e a s o n f o r t h a t 

d i f f e r e n c e i s -- i s i n p r o f i t s . C o u l d you respond t o 

t h a t ? 

MR. GREER: W e l l , i t ' s -- i t ' s a l i t t l e b i t 
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o f an apples-and-oranges comparison, because P h i l a d e l p h i a 

i s a h i g h l y -- h i g h l y l i t i g i o u s environment. I don't 

know i f i n Delaware i f i t was W i l m i n g t o n or i f i t was 

Dover or i f i t was down somewhere by Rehoboth. 

But i f you are a h i g h - e n d s p e c i a l i s t , 

n eurosurgeon, OB-GYN, or something l i k e t h a t , and you're 

i n P h i l a d e l p h i a , you pay a l o t f o r m e d i c a l m a l p r a c t i c e 

i n s u r a n c e . That i s because of the l i t i g i o u s n a t u r e of 

the c i t y o f P h i l a d e l p h i a as i t compares t o some p l a c e 

l i k e Delaware. And I t h i n k t h a t ' s -- I t h i n k t h a t ' s 

p r e t t y w e l l e s t a b l i s h e d . 

Now, i n terms of the c o s t s t h a t are 

a s s o c i a t e d between the d i f f e r e n c e s , when c l a i m s go 

down -- and t h i s has been e v i d e n c e d i n r e c e n t y e a r s , 

c l a i m s have gone down. And some of the p r i o r t e s t i m o n y 

have -- we don't d i s p u t e t h a t . 

So too have premiums. Premiums have 

f l a t t e n e d -- have r e f l e c t e d a l o t o f the r e d u c t i o n i n 

c o s t s , a t l e a s t from the two l a r g e s t med mal c a r r i e r s 

t h a t -- t h a t we r e p r e s e n t . They have been s t e a d y , i f not 

s l i g h t l y under -- a s l i g h t d e c r e a s e . 

So I c a n ' t r e a l l y speak -- I can t e l l -- I 

can t e l l you i f m e d i c a l m a l p r a c t i c e i n s u r a n c e i n 

P e n n s y l v a n i a were a h i g h l y p r o f i t a b l e l i n e o f b u s i n e s s , 

we would have more than j u s t a h a n d f u l of i n s u r e r s 
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w r i t i n g i t here and we would have somebody more than RRGs 

i n s u r i n g h o s p i t a l s . 

REPRESENTATIVE MARSICO: Thanks. 

CHAIRMAN CALTAGIRONE: Thank you f o r your 

t e s t i m o n y . 

W e ' l l next hear from D a v i d F a l l k , The 

Committee f o r J u s t i c e f o r A l l . 

REPRESENTATIVE O'NEILL: Mr. Chairman, 

b e f o r e -- b e f o r e you go on, I j u s t wanted t o p o i n t out 

t h a t R e p r e s e n t a t i v e Brennan, f o r B r i n g i n g Your C h i l d t o 

Work today, wasn't the o n l y one t h a t brought h i s c h i l d . 

R e p r e s e n t a t i v e Stevenson brought h i s daughter w i t h him 

today. I j u s t wanted t o p o i n t t h a t o u t . 

CHAI^IAN CALTAGIRONE: I a p o l o g i z e . Oh, 

okay. 

MR. FALLK: I t ' s -- w e l l , l e t me be the 

f i r s t t o w i s h you good morning. My name i s A t t o r n e y 

D a v i d F a l l k , and I'm here today w i t h our c o o r d i n a t o r , 

P a u l Lyon, on b e h a l f o f The Committee f o r J u s t i c e f o r 

A l l , and a l l the p e o p l e o f the N o r t h e a s t e r n P e n n s y l v a n i a 

whose r i g h t s our o r g a n i z a t i o n promotes and defends e v e r y 

day. 

We w i s h t o thank you f o r the o p p o r t u n i t y t o 

address the i s s u e o f m e d i c a l l i a b i l i t y and p r o p o s a l s t o 

l i m i t the r i g h t s o f i n j u r e d p a t i e n t s and t h e i r f a m i l i e s . 
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I come here today t o advocate f o r r e a l 

r e f o r m , not t o r t r e f o r m . And t h e r e i s a d i f f e r e n c e . 

R e a l r e f o r m addresses r e a l i s s u e s and promotes s a f e t y . 

R e a l r e f o r m p r o v i d e s i n f o r m a t i o n t h a t e n a b l e s e v e r y 

p a t i e n t t o make b e t t e r c h o i c e s f o r h i s or her f a m i l y o r 

the m s e l v e s . 

R e a l r e f o r m not o n l y promotes 

r e s p o n s i b i l i t y , i t h o l d s wrongdoers a c c o u n t a b l e f o r t h e i r 

a c t i o n s . I n c o n t r a s t , t o r t r e f o r m d i v e r t s a t t e n t i o n from 

the b e n e f i t s o f r e a l r e f o r m and, as we hea r d here today, 

r e s u l t s p r i m a r i l y i n h i g h e r p r o f i t s f o r i n s u r a n c e 

companies. 

By way o f background, and as A t t o r n e y 

R i e d e r s s t a t e d , a l i t t l e more than a decade ago the 

I n s t i t u t e o f M e d i c i n e i s s u e d a s h o c k i n g r e p o r t which 

found t h a t m e d i c a l e r r o r s were k i l l i n g as many as 98,000 

Americans e v e r y y e a r . 

A few ye a r s l a t e r , H e a l t h G r a d e s , which i s 

an independent e v a l u a t o r o f h o s p i t a l s and h e a l t h c a r e 

p r o v i d e r s -- and, by the way, i t ' s a l s o c i t e d by d o c t o r s 

and h o s p i t a l s as t o how t h e y ' r e -- as t o how t h e y ' r e 

p e r f o r m i n g -- i s s u e d a s t u d y f i n d -- f i n d i n g t h a t the 

annual number o f m a l p r a c t i c e deaths c o u l d be almost 

double the IOM f i g u r e o r 195,000. 

However, consensus seems t o have c e n t e r e d 
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around the upper reaches of the IOM f i g u r e and most 

r e p o r t e r s w i l l say the 98,000 f i g u r e i s c o r r e c t . 

S a d l y , a f o l l o w - u p r e p o r t by Consumers 

Union, the p u b l i s h e r o f Consumer R e p o r t s , found t h a t 

l i t t l e has been done t o implement the I n s t i t u t e o f 

M e d i c i n e ' s recommendations and t h a t the annual death t o l l 

f o r m e d i c a l m a l p r a c t i c e has c o n t i n u e d v i r t u a l l y 

unabated. 

By t h a t r e c k o n i n g , i n the l a s t decade or 

so, w h i l e p o l i t i c a l e f f o r t s have f o c u s e d almost e n t i r e l y 

on e n a c t i n g v a r i o u s schemes t o l i m i t the l e g a l r e s o r t -¬

r e s o u r c e -- r e c o u r s e o f i n j u r e d p a t i e n t s and t h e i r 

f a m i l i e s , more than a m i l l i o n Americans c u m u l a t i v e l y have 

d i e d u n n e c e s s a r i l y a t the hands of our h e a l t h c a r e 

system. 

That's the s l i d e , P a u l . 

MR. LYON: Okay. 

MR. FALLK: Okay? 

N e v e r t h e l e s s , t o r t r e f o r m e r s remain 

unabashed i n t h e i r a ttempts t o c u r t a i l i n j u r e d p a t i e n t s ' 

r i g h t s , as we've seen here today. The r e s u l t o f those 

e f f o r t s i s t h a t 46 s t a t e s , i n c l u d i n g our own, have 

e n a c t e d some form of t o r t r e f o r m . 

Y e t , no s t a t e t h a t has p l a c e d i t s p r i o r i t y 

on t o r t r e f o r m has r e c o r d e d a d e c rease i n e i t h e r i n j u r i e s 



104 

or deaths caused by m a l p r a c t i c e . Nor has any s t a t e shown 

a decrease i n the c o s t o f h e a l t h c a r e r e s u l t i n g from t o r t 

r e f o r m . 

I n s t e a d , as we see from the annual r e p o r t s 

o f the P e n n s y l v a n i a P a t i e n t S a f e t y A u t h o r i t y and the 

P e n n s y l v a n i a Supreme C o u r t , the number of e r r o r s and 

s e r i o u s events -- and the d i f f e r e n c e i s s e r i o u s events 

a c t u a l l y r e s u l t i n i n j u r y or death -- i n the 

Commonwealth's h o s p i t a l s has s t e a d i l y grown w h i l e the 

number of l a w s u i t s has s t e a d i l y dropped. 

The f o l l y o f p u r s u i n g t o r t r e f o r m at the 

expense of r e a l r e f o r m may b e t t e r be i l l u s t r a t e d by 

t a k i n g the i s s u e out o f the c o n t e x t i n which we are now 

engaged and by l o o k i n g a t o t h e r more s u c c e s s f u l programs 

t h a t have a d d r e s s e d p u b l i c s a f e t y , t r a n s p a r e n c y , and 

a c c o u n t a b i l i t y . 

L e t ' s l o o k a t drunk d r i v i n g . 

J u s t over 20 y e a r s ago, i n 1989, the 

N a t i o n a l Highway T r a n s p o r t a t i o n S a f e t y A u t h o r i t y , 

r e c o r d e d -- A d m i n i s t r a t i o n r e c o r d e d 22,404 

a l c o h o l - r e l a t e d d e a t h s . A decade l a t e r , the same year as 

the IOM r e p o r t was i s s u e d , drunk d r i v i n g deaths had 

dropped by 30 p e r c e n t t o 15,786. 

The l a t e s t s t a t i s t i c s a v a i l -- a v a i l a b l e 

from NHTSA found t h a t i n 2008 t r a f f i c deaths r e l a t e d t o 



105 

a l c o h o l had dropped s i g n i f i c a n t l y a g a i n t o o n l y 11,773. 

No doubt, the e f f o r t s o f Mothers A g a i n s t 

Drunk D r i v i n g and o t h e r groups t h a t c a l l a t t e n t i o n t o the 

problem, i d e n t i f y wrongdoers and demand a c c o u n t a b i l i t y 

have had a s a l u t a r y impact. 

So too has the a c t i o n o f government. 

L e g i s l a t u r e s have lo w e r e d the b l o o d a l c o h o l l e v e l needed 

t o be d e c l a r e d i m p a i r e d . They have i n c r e a s e d p e n a l t i e s 

and t h e y funded e d u c a t i o n and p r e v e n t i o n programs. 

However, the c o u r t s have a l s o p l a y e d a 

l a r g e p a r t by e n f o r c i n g the laws. Wrongdoers are not 

p r o t e c t e d by s e c r e t r e v i e w s , nor are t h e y s h i e l d e d from 

f u l l a c c o u n t a b i l i t y by l i m i t a t i o n s on damages f o r harms 

done. D u r i n g c o u r t p r o c e e d i n g s , v i c t i m s and t h e i r 

f a m i l i e s , r a t h e r than the t o r t f e a s o r s , are g i v e n 

community s u p p o r t . 

Thus, here i n 2010, we s i t a t a p e r c h from 

which we can see two s o c i e t a l problems and two c o m p l e t e l y 

d i f f e r e n t approaches t o a d d r e s s i n g those problems. Each 

i n v o l v e s n e g l i g e n t conduct r e s u l t i n g i n s e r i o u s i n j u r i e s 

and d e a t h . 

In the case o f a l c o h o l - i m p a i r e d d r i v e r s , 

the death r a t e has been d r i v e n down t o almost h a l f o f 

what i t was two decades ago and the t r e n d l i n e i s c l e a r l y 

downward. 



106 

However, i n the case o f m e d i c a l 

m a l p r a c t i c e , s e r i o u s death and i n j u r y c o n t i n u e unabated 

and i n P e n n s y l v a n i a i s documented t o be r i s i n g . S a d l y , 

Americans are now more than e i g h t times more l i k e l y t o be 

k i l l e d by t h e i r t r u s t e d h e a l t h c a r e p r o v i d e r than t h e y 

are by a drunk d r i v e r . 

Nor i s the drunk d r i v i n g comparison a 

s i n g u l a r case. Our s o c i e t y r i g h t f u l l y r e g a r d s b r e a s t 

c a n c e r t o be a grave c o n c e r n . The death r a t e from t h a t 

d i s e a s e i s j u s t over 40,000 a year , m o s t l y women, and i t 

has remained f a i r l y s t a b l e . 

For those 40,000 o r so v i c t i m s , we have a 

l a r g e n a t i o n a l o r g a n i z a t i o n , the Susan G. Komen 

Fo u n d a t i o n , t h a t promotes p u b l i c awareness, c o o r d i n a t e s 

f u n d r a i s i n g t o h e l p e r a d i c a t e the problem, and s u p p o r t s 

v i c t i m s o f the d i s e a s e . 

There are c o u n t l e s s walks and r a c e s f o r the 

cu r e , a l t h o u g h no such cure e x i s t s . We fund government 

r e s e a r c h t o f i n d out what causes the d i s e a s e and t o 

deve l o p and promote p r e v e n t i v e measures. 

J u s t y e s t e r d a y , I was d r i v i n g b e h i n d a 

P e n n s y l v a n i a v e h i c l e t h a t has a b r e a s t c a n c e r awareness 

l i c e n s e p l a t e . 

As s t a t e d b e f o r e , m e d i c a l m a l p r a c t i c e k i l l s 

some 98,000 Americans, o r almost two-and-a-half times as 
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many as d i e from b r e a s t c a n c e r . Y e t , t h e r e are no 

n a t i o n a l o r g a n i z a t i o n s comparable t o Komen t h a t address 

or even draw a t t e n t i o n t o the ongoing t o l l o f 

m a l p r a c t i c e . 

There are no c o l o r e d r i b b o n s f o r m e d i c a l 

m a l p r a c t i c e awareness, and the most p u b l i c i z e d marches -¬

marches on the i s s u e are d i r e c t e d not a t s u p p o r t i n g 

v i c t i m s and t h e i r f a m i l i e s but a t r e s t r i c t i n g v i c t i m s o r 

the s u r v i v o r s ' r i g h t s . U n l i k e b r e a s t c a n c e r , however, 

m a l p r a c t i c e i s c o m p l e t e l y p r e v e n t a b l e . 

So what we s h o u l d be f o c u s i n g our e f f o r t s 

on and what can we do t o e l i m i n a t e o r a t l e a s t s h a r p l y 

reduce the scourge o f m a l p r a c t i c e ? 

We s h o u l d t a k e a page from what works from 

the wars on drunk d r i v i n g and b r e a s t c a n c e r , and we 

s h o u l d s t o p f o l l o w i n g p o l i c i e s t h a t have l e d us away from 

s a v i n g l i v e s . 

A l l o w me t o a s s e r t some -- some p r o p o s a l s 

f o r r e a l r e f o r m . 

F o l l o w i n g the IOM r e p o r t , the N a t i o n a l 

Q u a l i t y Forum undertook a r e s e a r c h t a s k t o improve h e a l t h 

c a r e and found 28 d i f f e r e n t t y p e s o f h e a l t h c a r e events 

t h a t s h o u l d never o c c u r i n a h e a l t h c a r e s e t t i n g . 

Those never events are d e s i g n e d -- are 

d e f i n e d as p r e v e n t a b l e , s e r i o u s and unambiguous. Among 



108 

the b e t t e r known are w r o n g - s i t e s u r g e r y , wrong-person 

s u r g e r y , f o r e i g n o b j e c t s l e f t b e h i n d d u r i n g s u r g e r y , 

m e d i c a t i o n e r r o r s , c e r t a i n s tage bed s o r e s , 

a d m i n i s t r a t i o n o f wrong gases, and i n f l i c t i o n burns 

d u r i n g c a r e . 

With t h i s i n f o r m a t i o n , e v e n t u a l l y members 

of L e a p f r o g Group, which i s a c o a l i t i o n o f l a r g e 

employers who pay h e a l t h - c a r e b e n e f i t s t o t h e i r 

employees, d e c i d e d not t o reward the o c c u r r e n c e o f some 

of th e s e events by w i t h h o l d i n g payments. T h i s move was 

e v e n t u a l l y f o l l o w e d by M e d i c a r e and our Commonwealth 

under M e d i c a i d i n 2007. 

There i s s t i l l more t h a t can be done. 

S i n c e a consensus has c o n c l u d e d t h a t t h e s e events s h o u l d 

never o c c u r , we would urge the l e g i s l a t u r e t o pass a law 

a l l o w i n g the p r e s u m p t i o n o f n e g l i g e n c e i n cases where 

l i t i g a t i o n r e s u l t s from an o c c u r r e n c e o f one or more of 

t h e s e never e v e n t s . 

Such a s t a t u t e would d r a s t i c a l l y d e c r ease 

l i t i g a t i o n c o s t s , reduce the need f o r p l a i n t i f f ' s e x p e r t s 

and time spent f o r i n s u r a n c e company a t t o r n e y s p r e p a r i n g 

f r i v o l o u s d e f e n s e s . 

We a l s o need t o r e q u i r e the p o s t i n g o f 

i n f o r m a t i o n . When my w i f e had s u r g e r y s e v e r a l months ago 

i n S c r a n t o n , as I e n t e r e d the h o s p i t a l , t h e r e was a 
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prominent d i s p l a y o f the b o a r d o f d i r e c t o r s , complete 

w i t h s t u d i o p o r t r a i t s . Not f a r away was a l i s t o f 

employees of the month, a g a i n p r o m i n e n t l y d i s p l a y e d . 

However, i f I wanted t o see the h o s p i t a l ' s 

i n f e c t i o n o r e r r o r r a t e and how the f a c i l i t y ' s 

performance compared t o o t h e r S c r a n t o n - a r e a h o s p i t a l s , 

t h e r e was n o t h i n g t o be found. That must change. 

I l i v e d f o r s e v e r a l y e a r s i n C a l i f o r n i a 

where each r e s t a u r a n t has t o d i s p l a y i n i t s window a 

h e a l t h department r a t i n g f o r a l l t o see. Our h o s p i t a l s 

s h o u l d do the same, because our l o v e d one's h e a l t h c a r e 

i s a t l e a s t as i m p o r t a n t as b u y i n g a Whopper at Burger 

K i n g . L e t ' s r e q u i r e p o s t i n g o f e r r o r s and i n f e c t i o n 

i n f o r m a t i o n . 

Now, p r e v i o u s l y A t t o r n e y R i e d e r s d i s c u s s e d 

the i s s u e o f m e d i c a l s e c r e c y , and, as he s t a t e d , y e a r s 

ago the l e g i s l a t u r e g r a n t e d the m e d i c a l community the 

p r i v i l e g e o f s e c r e c y d u r i n g peer r e v i e w , which i s a 

p r o c e s s employed by h o s p i t a l s t o s t u d y c i r c u m s t a n c e s 

s u r r o u n d i n g m e d i c a l e r r o r s . 

T h i s was a s p e c i a l p r i v i l e g e and i t was 

u p h e l d by our c o u r t s because h e a l t h c a r e p r o v i d e r s 

p r o m i s e d t h a t a l l o w i n g h o s p i t a l s and d o c t o r s t o p o l i c e 

t h e i r own would decrease e r r o r s and t h e r e f o r e -- t h e r e b y 

lower the c o s t o f h e a l t h c a r e . 
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The P a t i e n t S a f e t y A u t h o r i t y s t a t i s t i c s , as 

produced by the h o s p i t a l s themselves f o r much of the p a s t 

decade, compale -- compel the u n a s s a i l a b l e c o n c l u s i o n 

t h a t p a t i e n t s a f e t y has not improved. Nor can anyone 

s e r i o u s l y argue t h a t the c o s t o f e r r o r s i n h e a l t h c a r e 

have gone down. In f a c t , j u s t the o p p o s i t e o c c u r r e d . 

There i s an o f t e n c i t e d maxim i n the law 

t h a t when the r e a s o n f o r the law no l o n g e r e x i s t s the law 

s h o u l d no l o n g e r e x i s t . I t i s time t o end peer r e v i e w 

s e c r e c y and put the i n t e r e s t s o f harmed p a t i e n t s f i r s t i n 

a s s i g n i n g r e s p o n s i b i l i t y . 

The r e c o r d s o f peer r e v i e w p r o c e e d i n g s 

s h o u l d be d i s c o v e r a b l e t o p a t i e n t s and/or t h e i r f a m i l i e s 

i n any m e d i c a l m i s a d v e n t u r e r e g a r d l e s s o f whether i t 

r e s u l t s i n l i t i g a t i o n . 

F urthermore, i f peer r e v i e w f i n d s f a u l t 

w i t h the p r o v i d e r ' s a c t i o n s t h a t r e s u l t e d i n harm, then a 

h e i g h t e n e d s t a n d a r d s h o u l d a p p l y t o any defense r e p o r t i n 

o r d e r t o p r e v e n t f r i v o l o u s p r o l o n g i n g o f the l i t i g a t i o n . 

We s h o u l d a l s o ban s e c r e t l a w s u i t 

s e t t l e m e n t s . Some s t a t e s and f e d e r a l c o u r t s have moved 

i n t h a t d i r e c t i o n and s e v e r a l judges i n n o r t h e a s t e r n 

P e n n s y l v a n i a have r e f u s e d t o s h i e l d m a l p r a c t i c e 

s e t t l e m e n t s from p u b l i c s c r u t i n y . 

A l t h o u g h i t ' s not p a r t o f the law, the 
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Mcare Fund r o u t i n e l y makes s e c r e c y a c o n d i t i o n o f i t s 

a g r e e i n g t o pay any p a r t o f a s e t t l e m e n t and t h i s o f t e n 

d e l a y s r e s o l u t i o n o f the case. 

S i l e n c i n g v i c t i m s so t h e y cannot t e l l t h e i r 

s t o r i e s o r d e p r i v i n g p a t i e n t s o f v a l u a b l e i n f o r m a t i o n 

about h e a l t h c a r e p r o v i d e r s s e r v e s no l e g i t i m a t e p u b l i c 

purpose, and the p r a c t i c e s h o u l d end. 

We a l s o need i n s u r a n c e r e f o r m . When the 

Mcare A c t was passed, t h e r e was a c r i s i s m e n t a l i t y 

g r i p p i n g our Commonwealth. In s u r a n c e r a t e s were r i s i n g 

and d o c t o r s t h r e a t e n e d t o l e a v e . A l t h o u g h the number of 

p h y s i c i a n s p r a c t i c i n g i n our s t a t e has never d e c r e a s e d 

and the i n s u r a n c e c y c l e has r e v e r s e d , d o c t o r s s t i l l f e a r 

h i k e s and c o m p l a i n about r a t e s as w e l l . 

Numbers p r o v i d e d by our -- our In s u r a n c e 

Department r e v e a l a s t a r t l i n g t r u t h . S i n c e 2003 

c o l l e c t i o n o f premiums has w e l l exceeded payouts f o r 

m a l p r a c t i c e c l a i m s and the gap has been w i d e n i n g . For 

each o f the l a s t t h r e e y e a r s premiums charged by the 

s t a t e ' s m a l p r a c t i c e i n s u r e r s have exceeded c l a i m s p a i d by 

r o u g h l y $350 m i l l i o n o r more. 

A d d i t i o n a l l y , as was s t a t e d b e f o r e , those 

i n s u r a n c e c a r r i e r s have g a r n e r e d u n t u r n -- u n t o l d r e t u r n s 

on i n v e s t m e n t s o f the monies t h e y have c o l l e c t e d and t h e y 

have i n t h e i r r e s e r v e s . 
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And I have on the l a s t page of my paper, 

the c h a r t w i t h the a c t u a l numbers p r o v i d e d by the 

I n s u r a n c e Department of our s t a t e . 

For i n s t a n c e , you can see i n 2006 t h e r e was 

$745 m i l l i o n c o l l e c t e d as premiums. Only 372 m i l l i o n 

p a i d o u t . 

The f o l l o w i n g year 700 and -- almost 710 

m i l l i o n c o l l e c t e d . 369 m i l l i o n p a i d o u t . 

And f o r 2008, the l a s t year of s t a t i s t i c s , 

722 m i l l i o n was c o l l e c t e d and o n l y 315 m i l l i o n was p a i d 

o u t . Over 400 m i l l i o n more was kept by the i n s u r a n c e 

i n d u s t r y . 

Under the new N a t i o n a l H e a l t h Care Reform 

A c t p a s s e d i n March, h e a l t h c a r e i n s u r e r s are c o m p e l l e d 

t o pay out a t l e a s t 80 p e r c e n t of premiums towards 

b e n e f i t s , r a t h e r than e n r i c h i n g e x e c u t i v e s . 

G i v e n the p a y o u t - t o - c o l l e c t i o n r a t i o s t h a t 

e x i s t i n P e n n s y l v a n i a , a s i m i l a r r e q u i r e m e n t s h o u l d be 

imposed on m a l p r a c t i c e i n s u r e r s . To the e x t e n t t h a t the 

amount i n c l a i m s p a i d f a l l s below a c e r t a i n p e r c e n t a g e of 

premiums c o l l e c t e d , the d i f f e r e n c e s h o u l d be r e b a t e d t o 

d o c t o r s and h o s p i t a l s . 

I f we a l l o w the i n s u r e r s t o keep, l e t ' s 

say, t e n p e r c e n t of the premium-payout s u r p l u s , p l u s a l l 

o f t h e i r i n v e s t m e n t income, doesn't seem u n r e a s o n a b l e . 
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I t would d i s c o u r a g e waste and reward b e t t e r - r u n 

companies, w h i l e g i v i n g much needed r e l i e f t o the h e a l t h 

c a r e p r o v i d e r s . 

We a l s o need t o r e v i s i t the Mcare A c t and 

r e b a l a n c e the s c a l e s o f j u s t i c e . The Mcare A c t c o n t a i n s 

c e r t a i n o n e - s i d e d p r o v i s i o n s . For i n s t a n c e , a judge i s 

a l l o w e d t o lower the amount of a v e r d i c t i f deemed 

e x c e s s i v e . That's c a l l e d a r e m i t t i t u r under the law. 

But he or she may not r a i s e a c l e a r l y i n a d e q u a t e 

v e r d i c t -- t h a t ' s c a l l e d a d d i t u r -- w i t h o u t o r d e r i n g a 

new and c o s t l y t r i a l . The j u d i c i a r y s h o u l d be g i v e n the 

power of a d d i t u r . 

There was j u s t a major case d e c i d e d by our 

a p p e l l a t e c o u r t s t h a t sent a case back f o r t r i a l because 

t h e r e was an i n a d e q u a t e v e r d i c t and now b o t h the 

i n s u r a n c e defense and the p l a i n t i f f are g o i n g t o have t o 

go t h r o u g h a d d i t i o n a l c o s t s . 

The A c t a l s o c a l l s f o r c e r t i f i c a t i o n by a 

p l a i n t i f f o f procurement o f an o p i n i o n t h a t the s t a n d a r d 

of c a r e has been breached. There was an e x t e n s i v e s t u d y 

i n 2006 which i n d i c a t e s t h a t f a r more m e r i t o r i o u s cases 

are l o s t t han n o n m e r i t o r i o u s cases won. 

T h e r e f o r e , the c e r t i f i c a t i o n r e q u i r e m e n t 

s h o u l d a l s o be imposed on a defendant who wishes t o deny 

l i a b i l i t y , a defense c e r t i f i c a t e o f m e r i t . 
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The A c t a l l o w s f o r f u l l payment of economic 

damages, but t h i s i s i l l u s o r y because the v i c t i m o f t e n 

l o s e s some or a l l o f those p a r t s o f a v e r d i c t t o 

s u b r o g a t i o n by h e a l t h i n s u r a n c e c a r r i e r s . T h i s i s j u s t a 

pass t h r o u g h . 

In essence, the h e a l t h i n s u r e r g e t s a f r e e 

r i d e and r i s k s n o t h i n g t o r e c o v e r i t s f u l l l o s s . T h i s i s 

u n f a i r . To boot, sometimes the h e a l t h c a r e i n s u r e r 

r e f u s e s t o a d j u s t i t s s u b r o g a t i o n i n t e r e s t and, t h e r e b y 

f r u s t r a t e s s e t t l e m e n t s . That r a i s e s the c o s t o f 

l i t i g a t i o n . 

A v i c t i m who r e c o v e r s a m a l p r a c t i c e v e r d i c t 

s h o u l d get c r e d i t i n s u b r o g a t i o n f o r the f u l l v a l u e o f 

premiums he or she p a i d t o h i s h e a l t h i n s u r e r . And i f an 

i n s u r e r ' s r e f u s a l t o s u f f i c i e n t l y a d j u s t a l i e n r e s u l t s 

i n a t r i a l and a v e r d i c t lower than the o f f e r , the h e a l t h 

i n s u r e r s h o u l d bear the f u l l c o s t o f i t s -- i t s r e f u s a l 

t o compromise r a t h e r than the v i c t i m who i s j u s t t r y i n g 

t o acc -- or be compensated f o r h i s l o s s e s . 

As I s t a t e d when I began, r e a l r e f o r m i s 

not o n l y n e c e s s a r y , i t i s l o n g overdue. Each year i n our 

Commonwealth more than 8,600 men, women, and c h i l d r e n are 

e i t h e r s e r i o u s l y harmed or k i l l e d by h e a l t h c a r e d e l i v e r y 

i n our h o s p i t a l s , and t h a t number i s p r o b a b l y low because 

t h e r e ' s w i d e s p r e a d u n d e r r e p o r t i n g . 



115 

I t a l s o does not i n c l u d e e r r o r s committed 

i n n u r s i n g homes, p r i v a t e p r a c t i c e s , o r o t h e r h e a l t h c a r e 

s e t t i n g s , a l t h o u g h t h i s year we w i l l be g e t t i n g n u r s i n g 

home numbers. 

Be t h a t as i t may, the number of p a t i e n t s 

harmed by s e r i o u s e r r o r s i n P e n n s y l v a n i a i n 2008 was more 

than the combined p o p u l a t i o n o f the Borough of C l a r k s 

Summit where I l i v e and Newton Township where my c h i l d r e n 

a t t e n d s c h o o l . 

I t i s a l s o the e q u i v a l e n t e v e r y year o f the 

p o p u l a t i o n o f some g e o g r a p h i c areas t h a t may be more 

f a m i l i a r t o the committee, of Lower Swatara Township, a 

C o l l i n g d a l e , a E l l w o o d C i t y , o r a L a t r o b e . 

A l l o f t h i s i s p r e v e n t a b l e so l o n g as we 

s t a y f o c u s e d on the r e a l problem. T o r t r e f o r m i s not a 

s o l u t i o n . I t has f o c u s e d on p a t i e n t s and t h e i r r i g h t s 

o n l y t o impose r e s t r i c t i o n s . R e a l r e f o r m w i l l empower 

our Commonwealth's f a m i l i e s t h r o u g h knowledge. R e a l 

r e f o r m w i l l promote and reward s a f e t y f i r s t and j u s t l y 

impose a c c o u n t a b i l i t y . And i t w i l l lower p h y s i c i a n 

c o s t s . 

Moreover, r e a l r e f o r m i s the moral and 

r i g h t t h i n g t o do. Thank you. 

CHAI^IAN CALTAGIRONE: Thank you. 

Q u e s t i o n s ? W i l l ? 
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REPRESENTATIVE GABIG: Thank you, 

Mr. Chairman. 

And thank you f o r t h a t t e s t i m o n y . And you 

gave us a l o t o f f a c t s and f i g u r e s and d a t a and arguments 

and r e a s o n i n g s , e t c e t e r a . 

I t h i n k you were here when I asked my 

e a r l i e r q u e s t i o n o f a d i f f e r e n t p a n e l , and what I'm 

t r y i n g t o get a t , and i t ' s not f o r the purpose o f 

ar g u m e n t a t i o n . I'm j u s t t r y i n g t o get some f a c t s . 

I've been i n v o l v e d w i t h t h i s i s s u e s i n c e 

I -- s i n c e I was f i r s t e l e c t e d i n 2000, and i t s o r t o f 

comes back and f o r t h . 

MR. FALLK: Sure. 

REPRESENTATIVE GABIG: And we're here 

a g a i n . And t h e r e ' s d i f f e r e n t s i d e s t o i t . 

But what I'm t r y i n g t o f i n d out i s j u s t 

g e n e r a l l y how much money -- you t a l k e d -- you used terms 

l i k e m e d i c a l e r r o r s and n e g l i g e n c e and t o r t f e a s o r s , 

m e d i c a l m a l p r a c t i c e , e t c e t e r a . 

How much money i s b e i n g p a i d out i n terms 

of c l a i m s o r compensation, however you want t o d e f i n e i t , 

t o the v i c t i m s , i s the term you used, t o the p a t i e n t s 

t h a t s u f f e r t h e s e -- t h i s damage? 

How much i s b e i n g p a i d out t o them and 

then -- and then i n comparison how much i s g o i n g t o 



117 

a t t o r n e y s , p l a i n t i f f s ' a t t o r n e y s and defense a t t o r n e y s 

both? 

That's what I'm t r y i n g j u s t t o get a 

f i g u r e . Because I j u s t want t o use t h a t as a b a s i s f o r 

where we need t o go. 

Do you -- do you have any i d e a about t h a t ? 

MR. FALLK: W e l l , l e t -- t h a t i s b o t h a 

s p e c i f i c q u e s t i o n and I t h i n k i t ' s a l s o a p h i l o s o p h i c a l 

q u e s t i o n . 

What you have t o s t a r t out w i t h i s , number 

one, the c o s t o f -- o f i n j u r y o r d e a t h . That i s a v e r y 

h i g h c o s t . I t c o s t s the f a m i l i e s o f t h i s Commonwealth 

b i l l i o n s o f d o l l a r s . 

I t c o s t s -- i f you run a s m a l l b u s i n e s s and 

you go i n the h o s p i t a l and you're m a l p r a c t i c e d and you 

become d i s a b l e d , your b u s i n e s s goes away. Those k i n d o f 

c o s t s have r e a l l y never been -- been c a l c u l a t e d . On an 

i n d i v i d u a l b a s i s you might be g e t t i n g your l o s s o f p r o f i t 

back or something l i k e t h a t . 

But the g r o s s amount of c o s t o f m e d i c a l 

m a l p r a c t i c e has never been d e c i d e d . Now, l i t i g a t i o n 

c o s t s are something d i f f e r e n t . And we have a system -¬

REPRESENTATIVE GABIG: A l l r i g h t . B e f o r e 

you move on t h e r e , I get the p h i l o s o p h i c a l v e r s u s 

g e n e r a l , I t h i n k , d i s t i n c t i o n . 
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But you s a i d I t h i n k over 8,600 cases and 

you s a i d t h a t ' s p r o b a b l y low. Of those 8,600 c a s e s , 

t h e y ' r e g e t t i n g compensated w i t h d o l l a r s t h r o u g h the -¬

thr o u g h the c u r r e n t system t h a t we have. 

I u n d e r s t a n d t h e r e are b r o a d e r t h i n g s t h a t 

are h a r d t o measure. How do you measure a l i f e , a l e g , 

et c e t e r a ? But don't -- don't we have a g e n e r a l i d e a , 

g i v e o r ta k e a m i l l i o n d o l l a r s h ere, o r whatever, j u s t a 

br o a d range how much i s b e i n g p a i d out t o the s e 8,600 

peop l e ? 

MR. FALLK: W e l l , f i r s t o f a l l , 8,600 

a r e n ' t b e i n g compensated. What we've found, what we see 

i s t h e r e was o n l y 1,500 l a w s u i t s t h a t were f i l e d l a s t 

y e a r . There were 8,600 e v e n t s . So t h e r e ' s a -- t h e r e ' s 

a huge gap. 

Most -- most cases o f m e d i c a l m a l p r a c t i c e , 

and t h e r e ' s -- t h e r e ' s some s t u d i e s t h a t say o n l y one i n 

s i x , some say one i n t e n , one i n 15, are ever b r o u g h t . 

So most f a m i l i e s eat -- eat t h e i r l o s s e s by th e m s e l v e s . 

That doesn't even get i n t o the l e g a l system. 

REPRESENTATIVE GABIG: How many l o s s e s d i d 

you say? 

MR. FALLK: 1,533 l a s t y e a r . 

REPRESENTATIVE GABIG: Now, when you say 

l a w s u i t s , do you mean -- ca n ' t cases s e t t l e b e f o r e 
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t h e r e ' s a l a w s u i t ? They can be compensated or -- or 

c l a i m s can be -- t h e y r e c e i v e b e n e f i t s b e f o r e I would 

c a l l something a l a w s u i t . 

Are you u s i n g l a w s u i t i n a v e r y g e n e r a l 

term? 

MR. FALLK: No. T h i s i s a s p e c i f i c term 

and i t ' s the o n l y t h i n g t h a t the Commonwealth Supreme -¬

Supreme Court can measure, i s the a c t u a l f i l i n g . 

REPRESENTATIVE GABIG: A l l r i g h t . I -¬

MR. FALLK: I agree -- I agree w i t h you, i f 

I may, t h a t t h e r e may be some cases where m a l p r a c t i c e 

o c c u r s and a l a w y e r w i l l be h i r e d , he sends a l e t t e r t o 

the p e r s o n who commits m a l p r a c t i c e , or i s a l l e g e d t o have 

committed m a l p r a c t i c e , and a s e t t l e m e n t w i l l -- w i l l -¬

w i l l be e f f e c t e d . 

There i s no measure t h a t -- except as was 

d i s c u s s e d p r e v i o u s l y w i t h i n the i n s u r a n c e i n d u s t r y ' s own 

s t a t i s t i c s , which t h e y ' r e not r e a l l y w i l l i n g t o be 

f o r t h c o m i n g about. 

REPRESENTATIVE GABIG: So on those 8,600 

t h a t you gave -- you gave me -- you gave us t h a t 

f i g u r e -¬

MR. FALLK: Uh-huh. 

REPRESENTATIVE GABIG: -- we don't know or 

you don't know or no one can t e l l us how much money i s --
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i s b e i n g spent, so t o speak, i n compensation t o those 

v i c t i m s ? 

MR. FALLK: We know t h i s , whether t h r o u g h 

l a w s u i t o r s e t t l e m e n t , and t h a t ' s the t a b l e t h a t I showed 

i n the back o f my -- o f my p r e s e n t a t i o n , t h a t i n the l a s t 

y ear t h a t was measured, 2008, i n s u r a n c e companies took i n 

$722 m i l l i o n i n premiums and p a i d $315 m i l l i o n i n 

b e n e f i t s . 

The Mcare Fund a d d i t i o n a l l y p a i d out 174, 

r o u g h l y a 174 m i l l i o n i n b e n e f i t s . 

REPRESENTATIVE GABIG: When you say 

i n s u r a n c e companies, what are you t a l k i n g about? 

MR. FALLK: L i a b i l i t y companies. The 

i n s u r a n c e -- the m a l p r a c t i c e c a r r i e r s . 

REPRESENTATIVE GABIG: The m a l p r a c t i c e , the 

m e d i c a l m a l p r a c t i c e t o the d o c t o r s and o t h e r h e a l t h 

c a r e -¬

MR. FALLK: R i g h t . 

REPRESENTATIVE GABIG: -- are p a y i n g -¬

p a i d 315 -¬

MR. FALLK: M i l l i o n o u t . 

REPRESENTATIVE GABIG: -- m i l l i o n out? 

MR. FALLK: R i g h t . 

REPRESENTATIVE GABIG: So i s t h a t the 

f i g u r e t h a t I've been a s k i n g f o r , do you t h i n k , o r i s 



121 

t h a t something -¬

MR. FALLK: No. There's a -- t h e r e ' s a 

f u r t h e r adjustment t h a t -- t h a t -- t h a t I t h i n k you're 

a s k i n g f o r , and -- and I a p p r e c i a t e you're t r y i n g t o 

c l a r i f y t h i s i n your mind, because i t ' s v e r y i m p o r t a n t 

t h a t everybody be c l e a r . 

From t h a t , o b v i o u s l y the v i c t i m , i f t h e y 

p u r s u e d a m a l p r a c t i c e case, has c e r t a i n c o s t s and th e y 

have a t t o r n e y s ' f e e s . The a t t o r n e y s work on a -- what's 

c a l l e d a c o n t i n g e n c y fee b a s i s on my s i d e o f the -- o f 

the case. On the defense s i d e t h e y u s u a l l y are on the 

c l o c k , on an h o u r l y b a s i s . 

My s i d e g e t s p a i d f o r s u c c e s s . I f we don't 

win a case, we get z e r o . My s i d e a l s o p u t s s k i n i n the 

game, so t o speak, because what we do i s we f r o n t the 

c o s t s t h a t -¬

REPRESENTATIVE GABIG: I don't -- we're 

s o r t o f g e t t i n g towards the end, and I see a c t u a l l y my -¬

MR. FALLK: Yeah. 

REPRESENTATIVE GABIG: My -- my chairman 

l e t me, and I a p p r e c i a t e t h a t , and we can t a l k o f f l i n e 

about t h a t . I s o r t o f get t h a t . 

And I don't mean t o i n t e r r u p t you. 

MR. FALK: Sure. 

REPRESENTATIVE GABIG: But the 315, i s t h a t 
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the b e s t e s t i m a t e we have i n terms of how much money i s 

b e i n g spent i n P e n n s y l v a n i a t o compensate p e o p l e t h a t are 

v i c t i m s o f m e d i c a l m a l p r a c t i c e ? 

Is t h a t a good s o r t o f rough number? And 

g i v e n the -- you know, are you s o r t -¬

MR. FALK: I would guess t h a t ' s the — 

t h a t ' s the o n l y f i g u r e . We have t h a t and the Mcare 

payouts combined. 

REPRESENTATIVE GABIG: A l l r i g h t . So then 

now what we have t o f i g u r e out i s how much money the 

p l a i n t i f f ' s l a w y e r -- and you t o l d us the d i f f e r e n c e , how 

t h e y get compensated and the defense l a w y e r s get p a i d . 

Do we have a f i g u r e f o r -- f o r t h a t ? J u s t 

a rough s o r t o f s i m i l a r type f i g u r e on a s t a t e w i d e 

b a s i s ? 

MR. FALLK: No, we don't. We get a -- we 

would get a p e r c e n t a g e , those on my s i d e o f the a i s l e , 

o f -- o f -- o f what the payout i s . The defense -¬

REPRESENTATIVE GABIG: Is t h a t u s u a l l y 20 

t o 30 or 20 t o 40? I s t h a t s t i l l -¬

MR. FALLK: I t -¬

REPRESENTATIVE GABIG: I haven't been i n 

the law -¬

MR. FALLK: I t v a r i e s . I t ' s a -- i t ' s a 

c o n t r a c t . I t ' s a m a t t e r of c o n t r a c t , and c o n t r a c t s have 
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to be w r i t t e n i n P e n n s y l v a n i a f o r c o n t i n g e n t f e e s between 

the p a t i e n t and the a t t o r n e y . 

And I ' l l t e l l you, I s t r u c t u r e mine 

depending on what has t o be done. I f -- i f I can s e t t l e 

a case b e f o r e we have t o -- I have t o go t o a c e r t a i n 

l e v e l , I t a k e l e s s p e r c e n t a g e . 

REPRESENTATIVE GABIG: Sure. 

MR. FALLK: I f I have t o -¬

REPRESENTATIVE GABIG: That would be i f you 

have t o go a l l the way th r o u g h a j u r y t r i a l . 

MR. FALLK: T r i a l , i t ' s another one. And 

i f the -- i f I win and i t ' s a p p e a l e d and i t t a k e s two 

more ye a r s t o get a r e s u l t -¬

REPRESENTATIVE GABIG: And most o f them are 

g o i n g t o be s e t t l e d b e f o r e t h a t . So I'm j u s t l o o k i n g 

f o r , say, an average on the t y p i c a l cases o f t h i s 315 

m i l l i o n . 

Does a q u a r t e r sound r i g h t t o you? 

MR. FALLK: Some work on a q u a r t e r , some a 

t h i r d , some 40 p e r c e n t . You know, i f -¬

REPRESENTATIVE GABIG: F o r t y i f you get t o 

a j u r y t r i a l perhaps -¬

MR. FALLK: Yeah. 

REPRESENTATIVE GABIG: -- and -- and then 

i f i t s e t t l e d e a r l i e r i t would be lower and somewhere i n 
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the m i d d l e -- most o f them are s e t t l e d e a r l i e r . 

And then the defense b a r i s not cheap 

e i t h e r . So t h e y ' r e p r o b a b l y on the h o u r l y b a s i s 

g e t t i n g -- c o s t i n g the system, so t o speak, not too much 

l e s s than t h a t I would imagine. Am I r i g h t about t h a t ? 

MR. FALLK: I -¬

REPRESENTATIVE GABIG: Even though you -¬

MR. FALLK: I don't do -¬

REPRESENTATIVE GABIG: -- s t r u c t u r e them 

d i f f e r e n t . 

MR. FALLK: I don't do the de f e n s e . I 

can ' t t e l l you. T h e i r -- remember, my c o s t s are not an 

add-on t o the system. They come out o f the p l a i n t i f f . 

The defense c o s t s a l s o don't come out o f 

the p l a i n t i f f s . The i n s u r a n c e company has t o pay t h a t . 

REPRESENTATIVE GABIG: No, I'm j u s t 

t r y i n g -- I'm t r y i n g t o get co m p a r a t i v e -- compared t o 

how much i s a c t u a l l y g o i n g t o i n j u r e d p e o p l e and then 

comparing how much we're spending on the -- on the l e g a l 

system t o get t h e r e . 

That's -- some o f us t h i n k we s h o u l d be 

moving t o a d i f f e r e n t type o f system. 

MR. FALLK: I u n d e r s t a n d . 

REPRESENTATIVE GABIG: And you -- you know 

about t h a t . I t had n o t h i n g t o do w i t h t o r t r e f o r m . I t ' s 
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l i k e moving away from the whole i d e a and compensating 

d i r e c t l y t o the v i c t i m , c e r t a i n cases more o f a w e l f a r e 

type o f a system. 

But I don't want t o get i n t o p o l i c y . I'm 

j u s t t r y i n g t o get those numbers. 

So 20 t o 40 p e r c e n t o f the 315 and then -¬

but t h e r e ' s g o i n g t o be a s i m i l a r number f o r the defense 

s i d e . I f you ca n ' t g i v e i t t o us -¬

MR. FALLK: I c a n ' t . 

REPRESENTATIVE GABIG: -- I ' l l have t o t a l k 

t o the defense s i d e . But I a p p r e c i a t e -¬

MR. FALLK: That's on the de f e n s e . And I 

wouldn't v e n t u r e o r make any assumptions about t h a t . 

REPRESENTATIVE GABIG: Those a t t o r n e y s t h a t 

you d e a l w i t h t h a t are on the o t h e r s i d e o f the fe n c e , 

the defense a t t o r n e y s , are some o f the h i g h e s t p a i d 

a t t o r n e y s i n the Commonwealth o f P e n n s y l v a n i a , a r e n ' t 

they, by -- by h o u r l y r a t e ? 

You know. You go up a g a i n s t some o f the 

to u g h e s t a t t o r n e y s . A l l r i g h t . No, I know. I f you're a 

good p l a i n t i f f ' s l a w y e r , you have t o agree w i t h me t h a t 

t h e y c o s t a l o t o f money on the defense s i d e . 

MR. FALLK: They're h i g h l y s k i l l e d . But I 

w i l l t e l l you t h i s , t h a t the i n s u r a n c e i n d u s t r y i s t r y i n g 

t o r e i n i n t h a t c o s t . And a l o t o f them c o m p l a i n about 
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t h e i r h o u r l y r a t e and th e y c o m p l a i n about b e i n g n i c k e l e d 

and dimed and r e v i e w e d by the i n s u r a n c e companies. 

REPRESENTATIVE GABIG: Sure. I t ' s over 

t i m e . But t h e y ' r e not cheap. I know t h a t . 

And thank you v e r y much f o r your answers 

and thanks t o the chairman t h a t ' s l e f t , my m a j o r i t y 

chairman, f o r s t i c k i n g w i t h me on t h a t . 

Thank you. 

CHAI^IAN CALTAGIRONE: Yeah. 

MR. TYLER: R e a l q u i c k . I ' l l be v e r y 

b r i e f . I r e a l i z e we're r u n n i n g out o f time on t h i s 

room. 

We keep t a l k i n g about the amount o f money 

t h a t -- t h a t goes t o the a t t o r n e y and not t o the i n j u r e d 

p e r s o n . I s i t not t r u e t h a t t h e r e are c e r t a i n -- the 

a t t o r n e y doesn't get a l l t h a t money? 

How i s t h a t broken down? O b v i o u s l y t h e r e ' s 

w i t n e s s e s , t h e r e ' s c o s t s . 

MR. FALLK: W e l l , t h e r e ' s two t h i n g s . 

There's -- t h e r e ' s f e e s and c o s t s . We're -- we're p a i d 

f o r our s k i l l s , our a b i l i t i e s . We ta k e the r i s k . We're 

not l i k e -- we're not l i k e the b i g e x e c u t i v e s on W a l l 

S t r e e t t h a t come i n and get a m i l l i o n d o l l a r s whether 

th e y -¬

MR. TYLER: Oh, I'm not g o i n g t h e r e . I 
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guess l e t me ask a more s p e c i f i c q u e s t i o n , a g a i n , because 

we are r u n n i n g out o f t i m e . 

What i s the average c o s t o f a w i t n e s s i n , 

l e t ' s j u s t say, a m e d i c a l m a l p r a c t i c e c l a i m ? 

MR. FALLK: I f -- i f you can get -¬

MR. TYLER: Yeah, l e t ' s t a l k about a 

w i t n e s s . Because we keep t a l k i n g about 33 p e r c e n t goes 

back t o the a t t o r n e y , but from what I'm h e a r i n g t h e y 

c o u l d be 40, $50,000 j u s t f o r the c o s t o f a w i t n e s s . 

MR. FALLK: J u s t t o s t a r t out, f i r s t o f 

a l l , you've got t o get r e c o r d s . You have t o do r e c o r d s 

r e v i e w o f what happened he r e . Those c o s t . 

You do a p r e l i m i n a r y r e v i e w . And then you 

have t o c a l l -- and I see some pe o p l e want $5,000 as a 

r e t a i n e r , some want 10, some want more than t h a t , t o 

i s s u e a r e p o r t , l i k e we t o have f o r a c e r t i f i c a t e o f 

m e r i t . 

Then you get i n t o , as the l i t i g a t i o n 

p r o c e e d s , t h e y charge more money because then t h e y ' r e -¬

they've got t o s t a r t r e v i e w i n g d e p o s i t i o n s , t h e y h e l p you 

p r e p a r e d e p o s i t i o n s , t h e y go t h r o u g h a l l -- a l l o f t h a t 

and a l l t h i s time the a t t o r n e y i s f o r -- f r o n t i n g a l l 

t h i s money out t h e r e not knowing whether he's g o i n g t o 

get i t back or n o t . 

And t h i s i s what de p r e s s e s the number of 
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l a w s u i t s , because a t t o r n e y s then are much more c a r e f u l 

about what t h e y t a k e and much more c o n s e r v a t i v e about 

what t h e y t a k e and a l o t o f m e r i t o r i o u s c a s e s , as 

A t t o r n e y Haines s a i d , are put a s i d e because the c o s t s are 

so g r e a t t h a t the r i s k s / r e w a r d i s n ' t t h e r e . 

I t ' s a shame on t h a t . A t t o r n e y R i e d e r s 

a l s o t a l k s about t h a t . On the s m a l l e r c l a i m s , you j u s t 

c a n ' t do a s m a l l e r c l a i m s case. And something needs -¬

s h o u l d be done w i t h r e g a r d t o t h a t . 

But p e o p l e do have a r i g h t f o r a j u r y 

t r i a l . I t ' s an a b s o l u t e r i g h t f o r a j u r y t r i a l i n the -¬

i n the f e d e r a l c o n s t i t u t i o n , the Seventh Amendment, and 

those t h i n g s are i n o r d i n a t e l y e x p e n s i v e . 

I -- I hope I've -- I've a d d r e s s e d t h a t . 

MR. LYON: I t h i n k i t ' s f a i r t o say the 

c o s t s o f w i t n e s s e s can run w e l l i n t o the s i x f i g u r e s . 

MR. FALLK: S i x f i g u r e s . 

MR. LYON: Anywhere from 100,000 t o a h a l f 

a m i l l i o n d o l l a r s p e r -¬

MR. TYLER: I guess my p o i n t out -- I 

u n d e r s t a n d I p r o b a b l y d i d n ' t ask the q u e s t i o n c o r r e c t l y . 

But my p o i n t i n a l l t h i s i s i s the c o s t i s not j u s t 

d r i v e n up by the l a w y e r s , i t ' s a l s o d r i v e n up by -¬

MR. FALLK: Yeah. 

MR. TYLER: -- the e x p e r t w i t n e s s e s and the 
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fe e s a s s o c i a t e d w i t h the t r i a l . 

MR. FALLK: Sure. What you have t o do f o r 

i t . 

MR. TYLER: Okay. Thank you. 

MR. FALLK: A l l r i g h t . I ' l l j u s t make one 

o t h e r p o i n t . There was an e a r l i e r q u e s t i o n about how can 

we t e l l the number o f a t t o r n e y s -- or d o c t o r s 

p r a c t i c i n g . Mcare. I t ' s h a r d t o get the numbers from 

them. I've t r i e d t o t a l k t o them. 

T h e y ' l l t e l l you, no d o c t o r w i l l pay h i s 

Mcare premiums u n l e s s he's r e a l l y p r a c t i c i n g i n 

P e n n s y l v a n i a o r she's a c t u a l l y p r a c t i c i n g . So i f you ask 

them how many -- how many d o c t o r s are a c t u a l l y p r a c t i c i n g 

i n -- t h a t w i l l g i v e you the c l o s e s t number t h a t you can 

ever get as t o how many -- how many are h e r e . 

Because t h e r e ' s no r e a s o n t o -- i f t h e y ' r e 

c o m p l a i n i n g about m a l p r a c t i c e r a t e s , why pay i t i f you're 

p r a c t i c i n g i n another s t a t e ? You would o n l y pay 

P e n n s y l v a n i a r a t e s i f you're l i v i n g h e r e . 

CHAI^IAN CALTAGIRONE: Good p o i n t . 

MR. FALLK: And you have t o get Mcare. 

So.... 

CHAI^IAN CALTAGIRONE: Okay. Thank you, 

gentlemen. 

MR. LYON: Thanks. 
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CHAIRMAN CALTAGIRONE: A p p r e c i a t e your 

t e s t i m o n y . 

MR. FALLK: Thank you. 

CHAI^IAN CALTAGIRONE: Dr. S h a p i r o , 

P r e s i d e n t and CEO o f P e n n s y l v a n i a H e a l t h Care 

A s s o c i a t i o n . I e n j o y w a t c h i n g you w i t h T e r r y Madonna on 

Sundays, h a v i n g my c o f f e e and l i s t e n i n g t o you. So 

i t ' s -- i t ' s an honor and p r i v i l e g e t o have you here 

today, s i r . 

DR. SHAPIRO: Thank you. You must be the 

o n l y p e r s o n i n Ameri c a who watches t h a t -- t h a t show. 

CHAI^IAN CALTAGIRONE: I t h i n k t h e r e ' s a 

l o t o f members t h a t watch t h a t show. T e r r y does a good 

j ob. 

DR. SHAPIRO: T e r r y does do a p r e t t y good 

j o b . A v e r y good j o b . 

Thank you v e r y much, Mr. Chairman, o t h e r 

members and s t a f f who I know i s here and t i r e l e s s . 

My name i s S t u a r t S h a p i r o , and I'm 

r e p r e s e n t i n g the P e n n s y l v a n i a H e a l t h Care A s s o c i a t i o n and 

the C e n t e r f o r A s s i s t e d L i v i n g . 

I'm g o i n g t o t r y t o be v e r y b r i e f , 

summarize my t e s t i m o n y . I was p r e p a r e d -- p r e p a r e d t o 

summarize i t i n about t e n mi n u t e s . And I'm g o i n g t o j u s t 

make a bunch o f key p o i n t s so a l l o f you can move on. 
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Long-term c a r e i n P e n n s y l v a n i a i s v e r y 

d i f f e r e n t than the r e s t o f the h e a l t h c a r e system. And I 

hope t o make t h a t p o i n t . 

L e t me t a l k a l i t t l e b i t about 

demographics. To da t e , 21 p e r c e n t o f P e n n s y l v a n i a ' s 

r e s i d e n t s are over age 60. In t e n ye a r s i t ' s g o i n g t o be 

2 6 p e r c e n t . One i n f o u r . 

We have t o have a p l a c e where the s e p e o p l e 

are g o i n g t o r e c e i v e c o n t i n u i n g c a r e when th e y no l o n g e r 

can be c a r e d f o r i n t h e i r home. And we need t o keep t h a t 

i n mind as we b e g i n our d i s c u s s i o n . 

In P e n n s y l v a n i a t h e r e ' s 725 n u r s i n g homes. 

About 90,000 beds. In P e n n s y l v a n i a t h e y are about 91 

p e r c e n t o c c u p i e d , much h i g h e r than the n a t i o n a l average. 

W h i l e h o s p i t a l s and d o c t o r s we t a l k e d about 

a l o t , i n n u r s i n g homes 80 p e r c e n t o f the c a r e i s p a i d 

f o r by the government. 65 p e r c e n t by M e d i c a i d , 15 

p e r c e n t by M e d i c a r e . H i s t o r i c a l l y about a t h i r d o f the 

peo p l e e n t e r n u r s i n g homes not on M e d i c a r e o r M e d i c a i d , 

and by the time t h e y -- th e y l e a v e , e i t h e r t o go home or 

the y d i e or th e y go t o another s e t t i n g , about a t h i r d o f 

those have gone onto M e d i c a r e . So t h i s i s a r e a l 

d r i v e r . 

N u r s i n g homes i n P e n n s y l v a n i a l o s e , 

a c c o r d i n g t o a n a t i o n a l s t u d y , almost $14 a day on e v e r y 
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M e d i c a i d i n d i v i d u a l , and the c o s t o f m a l p r a c t i c e 

i n s u r a n c e and l o s s e s -- we're g o i n g t o t a l k a l i t t l e b i t 

about what the impact i s on t h a t . 

M a r g i n s i n n u r s i n g homes are i n the two 

p e r c e n t range. H a r d l y enough. Whether you're f o r - p r o f i t 

o r n o t - f o r - p r o f i t makes no d i f f e r e n c e , tough t o s u s t a i n 

and c o n t i n u e t o make r e p a i r s . 

Q u a l i t y i s c o n s i s t e n t . Q u a l i t y has 

improved. Number of p r o v i s i o n a l l i c e n s e s have f a l l e n by 

50 p e r c e n t over the l a s t t h r e e or f o u r y e a r s . Number of 

c o m p l a i n t s have dropped by t w o - t h i r d s . 

A l l o f t h i s d a t a , the s t u f f t h a t we h e a r d 

about t h a t ' s not a v a i l a b l e a n y p l a c e e l s e , i s a v a i l a b l e on 

the CMS web s i t e and the Department of H e a l t h ' s web 

s i t e . A l l i s v e r y t r a n s p a r e n t . T r i a l l a w y e r s l o o k a t i t 

a l l the t i m e . And a l l o f t h i s d a t a i s a b s o l u t e l y 

a v a i l a b l e . 

W h i l e q u a l i t y o f c a r e i s i m p r o v i n g , by 

anybody's measure, the number of c l a i m s i s g o i n g up. For 

example, t h e r e were f o u r c l a i m s per thousand o c c u p i e d 

beds i n 1997, and i n 2007 t h a t number was 16. A f o u r f o l d 

i n c r e a s e . 

To get t o a q u e s t i o n asked e a r l i e r , t h a t 

means t h e r e were about 15 -- 14 t o 1,500 c l a i m s f i l e d 

d u r i n g the l a s t y e a r . 
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The c o s t o f t h e s e c l a i m s i s g o i n g up, and 

the per diem l o s t p e r o c c u p i e d bed i n 2000 -- excuse -¬

i n 1987 was 58 c e n t s . That c o s t today i s $3.57, or was 

i n 2007, and t h a t s t u d y i s b e i n g r e p e a t e d on 2009 d a t a . 

That i s -- t h a t means of the M e d i c a i d 

reimbursement where i t used t o be .5 p e r c e n t went t o pay 

c l a i m s , now almost 2 p e r c e n t i s g o i n g t o pay the c l a i m s , 

many of them s e t t l e d because t h e y ' r e f r i v o l o u s . 

A l t h o u g h , as I i n d i c a t e d a moment ago, the 

d a t a has improved and shows c l e a r l y improved s e r v i c e s , 

the number of c l a i m s i s g o i n g up because p l a i n t i f f s ' 

f i r m s are now t r o l l i n g on t e l e v i s i o n and a d v e r t i s i n g 

e x t e n s i v e l y and t h e y ' r e p r i m a r i l y n a t i o n a l l y based f i r m s , 

not P e n n s y l v a n i a f i r m s , who have t a r g e t e d P e n n s y l v a n i a 

f o r n u r s i n g home l i t i g a t i o n . And t h e y have f i l e d 

hundreds and hundreds of c o p y c a t l a w s u i t s a s k i n g f o r a 

l o t o f d i s c o v e r y , l o o k i n g f o r l o t s o f i n f o r m a t i o n , h i r i n g 

i n v e s t i g a t o r s t o go a f t e r d i s g r u n t l e d employees, t o l o o k 

to f i l e c l a i m s , t o break the back of the n u r s i n g home 

i n d u s t r y , which t h e y d i d i n F l o r i d a i n the p a s t . 

As -- some of those same l a w y e r s are 

a d v e r t i s i n g around some of the newsmaker shows t h a t we 

were t a l k i n g about e a r l i e r . 

C l e a r l y , we need some r e f o r m and we've 

l o o k e d -- we've have proposed, and i t ' s been i n t r o d u c e d 
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by Dan -- Dan F r a n k e l , and w e l l s u p p o r t e d , a p i e c e o f 

l e g i s l a t i o n c a l l e d a p ology l e g i s l a t i o n , which a l l the 

o t h e r p r o v i d e r s t a l k e d about. 

T h i s i s not major r e f o r m . T h i s i s 

commonsense r e f o r m , and a l l i t does i s p e r m i t s a d o c t o r 

or a h o s p i t a l o r an employee t o s i m p l y , w i t h o u t r i s k , 

say, I f e e l b a d l y about the outcome and b e g i n a 

communication p r o c e s s . 

T h i s i s v e r y d i f f e r e n t from what l a w y e r s 

t e l l d o c t o r s and nur s e s and n u r s i n g home pe o p l e and 

h o s p i t a l s , which i s deny and defend. There's a r i s k 

group o f d o c t o r s , about 1,200 i n c e n t r a l P e n n s y l v a n i a , 

who have implemented t h i s p o l i c y and t h e i r premiums are 

now 35 p e r c e n t below the market. 

Where t h i s has been done -- and i t ' s been 

done i n 35 s t a t e s -- t h e r e ' s some good d a t a . The 

U n i v e r s i t y o f M i c h i g a n H e a l t h System d i d t h i s , and t h e i r 

number o f c l a i m s f e l l from 262 i n 2001 t o 83 i n 2007. 

S i m i l a r l y , a t the U n i v e r s i t y o f Chicago, 

a g a i n i t d r i v e s c o s t s down because i t s e t s up 

communication. And we hope t h a t the b e s t o f the t r i a l 

l a w y e r s w i l l s u p p o r t some -- some r e a l l e g i s l a t i o n l i k e 

t h i s . 

There's a c o u p l e o f o t h e r p i e c e s o f 

l e g i s l a t i o n which I j u s t t h i n k I need t o s e t the r e c o r d 
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s t r a i g h t . E a r l i e r the t r i a l l a w y e r s t a l k e d v e r y c l e a r l y 

about the need t o e l i m i n a t e a r b i t r a t i o n agreements, and 

t h e y c a l l e d them mandatory. They are f a r from 

mandatory. They are v o l u n t a r y . 

CMS has s a i d any n u r s i n g home t h a t t r i e s t o 

squeeze somebody who i s coming i n and f o r c e them t o s i g n 

an agree -- an agreement i s g o i n g t o be p e n a l i z e d . The 

c o u r t s have thrown t h a t o u t . These are v o l u n t a r y 

agreements. They are s e p a r a t e d from the a d m i s s i o n 

agreement and t h e y save d o l l a r s . 

The q u e s t i o n o f whether t h e r e ' s caps on 

damages i n t h e s e v o l u n t a r y agreements, v i r t u a l l y not a t 

a l l . So t h e s e are v o l u n t a r y , t h e y are s e p a r a t e d , and 

t h e y go t o reduce the c o s t . In f a c t , some of them even 

say t h a t the p r o v i d e r w i l l pay a l l the c o s t s t h a t r e l a t e 

t o them. 

So we're h o p e f u l t h a t t h a t p i e c e o f 

l e g i s l a t i o n w i l l move t h i s y e a r . 

We're opposed t o s e v e r a l o f the p i e c e s o f 

l e g i s l a t i o n t h a t have moved out of t h i s committee e a r l i e r 

i n -- i n A p r i l o r -- or March and, f r a n k l y , we hope t h a t 

t h e y -- t h e y don't move t h i s y e a r , because a l l o f them 

are g o i n g t o r a i s e the c o s t . N u r s i n g homes are b a r e l y 

a b l e t o s t a y i n b u s i n e s s today. T h e i r margins, as I've 

t a l k e d about, are t i n y and a l l t h e s e b i l l s are g o i n g t o 
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do i s r a i s e the c o s t s , and i t ' s g o i n g t o l e a d t o problems 

f o r those on M e d i c a i d g e t t i n g c a r e . 65 p e r c e n t o f the 

r e s i d e n t s . 

We're h e a r i n g t h i s , and we're e s p e c i a l l y 

h e a r i n g t h i s -- we've hea r d s t o r i e s i n -- i n your -- i n 

your hometown of Reading where h o s p i t a l s are h a v i n g 

t r o u b l e d i s c h a r g i n g p e o p l e on M e d i c a i d t o n u r s i n g homes 

because t h e y c a n ' t a f f o r d t o s t a y i n b u s i n e s s and keep 

t a k i n g a l l the M e d i c a i d i n d i v i d u a l s . And p a r t o f what 

t h e y ' r e f e a r i n g i s l i t i g a t i o n . 

I've t r i e d t o be b r i e f . My t e s t i m o n y i s 

l o n g e r . 

And l e t me j u s t say t h a t e x c e s s i v e 

l i t i g a t i o n and damages r e s u l t i n h i g h e r consumer p r i c e s , 

d e c r e a s e d a v a i l a b i l i t y o f s e r v i c e s , and e s p e c i a l l y 

M e d i c a r e . 

I hope my t e s t i m o n y has been h e l p f u l . I 

hope I haven't been too l o n g , and I'm g l a d t o answer any 

q u e s t i o n s . 

CHAIRMAN CALTAGIRONE: Thank -¬

DR. SHAPIRO: Thanks. 

CHAI^IAN CALTAGIRONE: Thank you, d o c t o r . 

L e t me j u s t r e a s s u r e you, and a l l the o t h e r t e s t i f i e r s , 

t h a t members t h a t weren't here, we w i l l make s u r e , and we 

always do, t h a t e v e r y one o f them get s a copy of a l l the 
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t e s t i m o n y t h a t has been p r e s e n t e d h e r e . 

And Andy Sandusky, P e n n s y l v a n i a Academy of 

F a m i l y P h y s i c i a n s , by the way, has a l s o s u b m i t t e d and f o r 

the r e c o r d we w i l l make t h a t p a r t o f the o f f i c i a l 

r e c o r d . 

Q u e s t i o n s from c o u n s e l ? Go ahead. 

MR. TYLER: With your p e r m i s s i o n , 

Mr. Chairman, I see a l o t o f p e o p l e w a n t i n g t o o f f e r 

r e b u t t a l commentary t o some of the t h i n g s t h a t have been 

s a i d . W ith your p e r m i s s i o n , c o u l d we keep the r e c o r d 

open f o r one a d d i t i o n a l week, Mr. Chairman, f o r 

a d d i t i o n a l comments? 

CHAI^IAN CALTAGIRONE: C e r t a i n l y . I have 

no problem w i t h t h a t . I have never shut anybody down or 

shut anybody ou t . 

But I've p r o b a b l y -- I don't know i f you're 

g o i n g t o be on t h i s Sunday, but I have -- I have e n j o y e d 

w a t c h i n g you and your commentaries w i t h T e r r y . 

DR. SHAPIRO: N i c e . 

CHAIRMAN CALTAGIRONE: And you speak t o a 

l o t o f the d i r e c t i s s u e s we're f a c i n g . I want t o thank 

you f o r your t e s t i m o n y . 

I want t o thank everybody t h a t 

p a r t i c i p a t e d . W e ' l l a d j o u r n the h e a r i n g . 

DR. SHAPIRO: Thank you. 
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CHAI^IAN CALTAGIRONE: Thank you, d o c t o r . 

(The f o l l o w i n g are w r i t t e n remarks 

s u b m i t t e d f o r the r e c o r d . ) 

(The f o l l o w i n g are w r i t t e n remarks 

s u b m i t t e d by Madalyn Schaefgen, M.D., P r e s i d e n t o f the 

P e n n s y l v a n i a Academy of F a m i l y P h y s i c i a n s : ) 

Dear R e p r e s e n t a t i v e C a l t a g i r o n e : 

On b e h a l f o f the over 4,800 members of the 

P e n n s y l v a n i a Academy of F a m i l y P h y s i c i a n s (PAFP), I w r i t e 

i n response t o the House J u d i c i a r y ' s Committee h e a r i n g on 

m e d i c a l l i a b i l i t y i s s u e s i n the Commonwealth. 

F i r s t , the PAFP would l i k e t o r e i t e r a t e i t s 

s u p p o r t f o r A c t 13 and the work of the G e n e r a l Assembly 

by e n a c t i n g r e f o r m measures t o m e d i c a l p r o f e s s i o n a l 

l i a b i l i t y l aws. The PAFP b e l i e v e s t h a t t h i s work, t a k e n 

t o g e t h e r w i t h the subsequent c i v i l p r o c e d u r a l r u l e 

changes of our S t a t e Supreme C o u r t , have f a v o r a b l y 

impacted the c o s t o f m e d i c a l p r o f e s s i o n a l l i a b i l i t y 

i n s u r a n c e i n the Commonwealth. However, t h e r e i s s t i l l 

work t o be done i n o r d e r f o r the Commonwealth t o r e a l i z e 

a more p r e d i c t a b l e and s t a b l e l i a b i l i t y environment when 

p r i c i n g t h e s e premiums. These a d d i t i o n a l measures f o r 

m e d i c a l l i a b i l i t y r e f o r m i n c l u d e : 

Repeal of J o i n t and S e v e r a l L i a b i l i t y ; 

A p o l o g y R u l e ; 
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Caps on Non-Economic Damages; 

C o l l a t e r a l Source R u l e ; 

P e r i o d i c Payment of F u t u r e M e d i c a l s ; 

E x p e r t Witness Q u a l i f i c a t i o n s ; and 

E t h i c a l Standards f o r E x p e r t W i t n e s s e s . 

In the PAFP's o p i n i o n , one o f the worst 

avenues the Commonwealth c o u l d t a k e i s t o go backwards 

from A c t 13. U n f o r t u n a t e l y , t h i s c o u n t e r i n t u i t i v e 

approach i s what we b e l i e v e i s b e h i n d some of the b i l l s 

t h a t were r e c e n t l y moved i n the J u d i c i a r y Committee. 

Those b i l l s the PAFP opposed i n c l u d e : 

House B i l l s 1095 and 2202 t h a t would expand 

the t y p e s o f damages t h a t can be r e c o v e r e d and the 

persons who can sue t o r e c o v e r them; 

House B i l l 1444 t h a t would p e r m i t a j u r y t o 

hear c l o s i n g arguments on the amount of damages, b o t h 

economic and noneconomic, i n c i v i l c a s e s ; 

And House B i l l 2123 t h a t would p r o h i b i t the 

use p r e - t r e a t m e n t a r b i t r a t i o n agreements. 

L e g i s l a t i o n i n t h e s e t y p e s and forms w i l l 

push the m e d i c a l p r o f e s s i o n a l l i a b i l i t y system backwards, 

i n c r e a s e c o s t s , i n c r e a s e l i t i g a t i o n , and even s t i f l e 

i n n o v a t i v e approaches as a l t e r n a t i v e s t o t r i a l . 

On b e h a l f o f PAFP, I a g a i n thank you f o r 

t h i s o p p o r t u n i t y t o p r o v i d e our w r i t t e n t e s t i m o n y t o the 
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House J u d i c i a r y Committee on th e s e i m p o r t a n t m a t t e r s . 

S i n c e r e l y , 

Madalyn Schaefgen, M.D., PAFP P r e s i d e n t . 

(This c o n c l u d e s the w r i t t e n remarks 

s u b m i t t e d by Madalyn Schaefgen, M.D., P r e s i d e n t o f the 

P e n n s y l v a n i a Academy of F a m i l y P h y s i c i a n s . ) 

(The f o l l o w i n g are w r i t t e n remarks 

s u b m i t t e d by Mr. George G o l i a s h : ) 

In January 2008, e i g h t y e a r s a f t e r a 

c o n s t r u c t i o n a c c i d e n t t h a t damaged my l e f t knee, I had a 

t o t a l knee replacement a t E v a n g e l i c a l H o s p i t a l , 

L e w i s b u r g , PA. W i t h i n t e n days I was i n the ER i n 

e x c r u c i a t i n g p a i n . A t t h a t time i t was d e t e r m i n e d t h a t I 

had a s t a p h i n f e c t i o n around the knee replacement t h a t 

was o b t a i n e d d u r i n g the i n i t i a l s u r g e r y . 

January 22, 2008, l e f t knee replacement, 

E v a n g e l i c a l H o s p i t a l , L e w i s b u r g , PA; 

F e b r u a r y 2, 2008, r e t u r n e d t o E v a n g e l i c a l 

ER. S u r g e r y t o c l e a n out wound; c u l t u r e d f o r i n f e c t i o n 

(I & D) ; 

F e b r u a r y 6, 2008, t h i r d s u r g e r y (I & D) t o 

c l e a n out wound, p r o s t h e s i s a l s o c l e a n e d t h o r o u g h l y ; 

May 27, 2008, f o u r t h s u r g e r y (I & D), 

E v a n g e l i c a l H o s p i t a l ; 

September 9, 2008, s u r g e r y t o remove knee 
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and put i n a s p a c e r ; 

December 30, 2008, s u r g e r y , E v a n g e l i c a l 

H o s p i t a l , second knee repl a c e m e n t ; 

January 20, 2009, s u r g e r y , Evan - I & D; 

Feb r u a r y 6, 2009, s u r g e r y , Evan - I & D; 

Feb r u a r y 11, 2009, s u r g e r y , Evan - I & D; 

November 12, 2009, l e f t l e g amputated above 

knee; 

As noted, over the next s e v e r a l months, I 

went t h r o u g h r e p e a t e d o p e r a t i o n s t o c l e a n out the knee 

w i t h the hopes t h a t the knee replacement would not have 

to be removed. In s p i t e o f them, i n September o f 2008, a 

spac e r was p l a c e d i n my l e f t l e g and i n December o f 2008 

a second knee replacement was performed. Between the 

s u r g e r i e s and the s t a y s i n homes t o a d m i n i s t e r IV 

a n t i b i o t i c s , I was away from home f o r a p p r o x i m a t e l y 15 o f 

the 24 months between January 2008 and January 2010. 

Feb r u a r y 14 - March 25, 2008, Manor Care 

South, W i l l i a m s p o r t , PA; 

A p r i l 16-26, 2008, Darway N u r s i n g Home, 

F o r k s v i l l e , PA; 

May 30 - J u l y , 2008, Darway N u r s i n g Home, 

F o r k s v i l l e , PA; 

September - October 2008, Roseview N u r s i n g 

Home, W i l l i a m s p o r t , PA; 
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F e b r u a r y 13 - March 20, 2009, Roseview 

N u r s i n g Home, W i l l i a m s p o r t , PA; 

November 17 - 21, 2009, Roseview N u r s i n g 

Home, W i l l i a m s p o r t , PA; 

December 4 - 30, 2009, S e l e c t S p e c i a l t i e s 

H o s p i t a l , D a n v i l l e , PA; 

December 30, 2009 - January 21, 2010, 

Roseview N u r s i n g Home, W i l l i a m s p o r t , PA; 

U n f o r t u n a t e l y , i n November o f 2009 t h e r e 

was no chance t o save the l e g because o f the a f f e c t o f 

the i n f e c t i o n on the t i s s u e i n my knee and bone. The 

st a p h i n f e c t i o n was the i n s t i g a t o r o f t h i s whole m e d i c a l 

nightmare but i t wasn't the end. 

Because o f so many s u r g e r i e s , I have 

endured k i d n e y f a i l u r e , h e a r t i s s u e s i n c l u d i n g a t r i a l 

f i b r i l l a t i o n and h e a r t a t t a c k , and pneumonia. The 

pneumonia was so s e r i o u s t h a t I ended up i n Hershey f o r 

f o u r weeks and a l o n g - t e r m acute c a r e f a c i l i t y i n 

D a n v i l l e f o r a n other f o u r weeks. I was d i s c h a r g e d from a 

n u r s i n g c a r e f a c i l i t y i n l a t e January o f t h i s year and am 

o n l y now b e g i n n i n g t o d e a l w i t h the amputation which i s a 

l i f e - c h a n g i n g c o n d i t i o n . 

A d d i t i o n a l l y , I have c a t a r a c t s t h a t are the 

r e s u l t o f too much oxygen w h i l e on a v e n t i l a t o r and had 

to have my t e e t h p u l l e d because the f i l l i n g s a l l f e l l out 
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w h i l e on a n t i b i o t i c s . 

F e b r u a r y 7, 2008, sent t o E v a n g e l i c a l ICU 

w i t h A - f i b ; 

F e b r u a r y 28, 2008, ambulance a t t e n d a n t f e l l 

on George's knee replacement when t r a n s p o r t i n g f o r v i s i t 

t o Dr. C o l e , t a k e n t o W i l l i a m s p o r t ; 

March 25, 2008, George f e l l a t Manor Care 

b r e a k i n g h i s p i c c l i n e ; t r a n s p o r t e d t o W i l l i a m s p o r t ER; 

A p r i l 8, 2008, George t a k e n t o W i l l i a m s p o r t 

ER w i t h c h e s t p a i n s , a d m i t t e d t o h o s p i t a l ; 

October 30, 2009, E v a n g e l i c a l ER - a d m i t t e d 

f o r i n f e c t i o n ; 

November 21, 2009; George t r a n s f e r r e d t o 

Hershey M e d i c a l C e n t e r ER f o r f e v e r ; a d m i t t e d ; 

November 27, 2009, George put i n ICU w i t h 

b r e a t h i n g d i f f i c u l t i e s ; on b i p a p machine; 

November 28, 2009, George s e d a t e d and put 

on v e n t i l a t o r because o f pneumonia; 

May 3 and 17, 2010, s c h e d u l e d f o r c a t a r a c t 

s u r g e r y f o r b o t h eyes; 

May 2010, t e e t h e x t r a c t e d . 

I have been a c o n t r a c t o r and c a r p e n t e r f o r 

30 y e a r s . My l i v e l i h o o d and i d e n t i t y are gone. Because 

I was i n and out o f the h o s p i t a l f o r so much o f the time 

s i n c e the i n i t i a l knee replacement, I have not been a b l e 
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to submit a l l the documentation r e g a r d i n g the 

c i r c u m s t a n c e s o f my case t o an a t t o r n e y i n a t i m e l y 

manner and t h e r e f o r e the s t a t u t e o f l i m i t a t i o n s has run 

o u t . I have no l e g a l r e c o u r s e . 

I t took two y e a r s t o e s t a b l i s h t h a t I was 

l e g i t i m a t e l y " d i s a b l e d " and I now have an income of $645 

per month. And because of a l l the r e d tape and 

i n c o n s i s t e n t i n f o r m a t i o n from S o c i a l S e c u r i t y , I am s t i l l 

w o r k i n g t o get my r e t r o a c t i v e d i s a b i l i t y payments. T h i s 

i s not the l i f e I had hoped I would end up w i t h nor i s i t 

the way I would choose. My s k i l l s and a b i l i t i e s t h a t I 

have worked a l i f e t i m e o b t a i n i n g are o f v e r y l i t t l e use 

now w i t h o u t the a b i l i t y t o use b o t h l e g s . 

Staph i n f e c t i o n s can and does have 

d e b i l i t a t i n g e f f e c t s on those who are exposed t o i t . I 

would s i n c e r e l y r e q u e s t t h a t you t a k e t h i s t o p i c 

s e r i o u s l y and h o l d the m e d i c a l communities a c c o u n t a b l e . 

George M. G o l i a s h . 

(This c o n c l u d e s the w r i t t e n remarks 

s u b m i t t e d by George M. G o l i a s h . ) 

(This c o n c l u d e s the w r i t t e n remarks 

s u b m i t t e d f o r the r e c o r d s . ) 

(The p r o c e e d i n g s were c o n c l u d e d a t 

12:50 p.m.) 
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I hereby c e r t i f y t h a t the p r o c e e d i n g s and 

e v i d e n c e are c o n t a i n e d f u l l y and a c c u r a t e l y i n the notes 

t a k e n by me on the w i t h i n p r o c e e d i n g s and t h a t t h i s i s a 

c o r r e c t t r a n s c r i p t o f the same. 

Brenda S. H a m i l t o n , RPR 
R e p o r t e r - N o t a r y P u b l i c 


