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P R O C E E D I N G S 

CHAI^IAN CALTAGIRONE: Good morning. We're 

g o i n g t o open up the h e a r i n g on House B i l l 1996, and i t ' s 

g o i n g t o be c o - c h a i r e d by R e p r e s e n t a t i v e M a t z i e whose 

b i l l we're g o i n g t o be r e v i e w i n g today w i t h t e s t i m o n y . 

And f o r the r e c o r d , I'd l i k e the members 

and s t a f f t h a t are p r e s e n t , i f they would j u s t i n t r o d u c e 

themselves, s t a r t i n g t o my l e f t . 

REPRESENTATIVE KULA: R e p r e s e n t a t i v e 

Deberah K u l a , F a y e t t e and Westmoreland C o u n t i e s . 

REPRESENTATIVE SANTONI: I'm R e p r e s e n t a t i v e 

Dante S a n t o n i from Bucks County. 

CHIEF COUNSEL COATES: Karen Coates, c h i e f 

c o u n s e l to the J u d i c i a r y Committee. 

CHAIRMAN CALTAGIRONE: Tom C a l t a g i r o n e , 

Berks County. 

REPRESENTATIVE MATZIE: Rob M a t z i e , Beaver 

and A l l e g h e n y C o u n t i e s . 

EXEC. DIRECTOR TYLER: D a v i d T y l e r , 

E x e c u t i v e D i r e c t o r , J u d i c i a r y Committee. 

REPRESENTATIVE COSTA: Dom C o s t a , A l l e g h e n y 

County. 

REPRESENTATIVE MANDERINO: And Kathy 

Manderino r e p r e s e n t i n g p a r t s o f P h i l a d e l p h i a and 
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Montgomery C o u n t i e s . 

MR. BELLMAN: K u r t B ellman, r e s e a r c h 

a n a l y s t f o r the J u d i c i a r y Committee. 

CHAI^IAN CALTAGIRONE: And w i t h t h a t , w e ' l l 

s t a r t o f f w i t h R e p r e s e n t a t i v e M a t z i e making h i s 

i n t r o d u c t o r y remarks and then w e ' l l have Reverend 

Dr. Roger Thomas p r e s e n t h i s t e s t i m o n y . 

REPRESENTATIVE MATZIE: Thank you, 

Mr. Chairman. J u s t some b r i e f opening comments. 

R e a l l y , I t h i n k o f t e n t i m e s when peopl e come 

to the C a p i t o l f o r the f i r s t time o r when th e y go t o a 

r e p r e s e n t a t i v e o r s e n a t o r ' s o f f i c e , t h e r e ' s a pamphlet 

about how t o c r e a t e a b i l l o r how t o make a law. 

And s h o r t l y a f t e r my e l e c t i o n i n November 

of 2008, I had a meeting w i t h Reverend Dr. Thomas, a 

c o n s t i t u e n t o f mine and an a c q u a i n t a n c e f o r some time, 

and he had s e v e r a l i s s u e s t h a t he wanted t o b r i n g t o my 

a t t e n t i o n . And t h i s was one o f them. 

And he had been w o r k i n g w i t h s e v e r a l 

s t a k e h o l d e r s on t h i s i s s u e f o r some time and asked i f I 

would take i n t o c o n s i d e r a t i o n the language t h a t was put 

t o g e t h e r f o r the b i l l and c o n s i d e r i n t r o d u c i n g i t as a 

b i l l . 

And we d i d i t i n the form o f a package o f 

about f o u r d i f f e r e n t b i l l s , and t h i s i s the b i l l we w i l l 
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be d i s c u s s i n g today. 

Now, I r e a l i z e t h e r e are many s t a k e h o l d e r s 

i n v o l v e d ; and o f t e n t i m e s when peopl e l o o k a t a f r e s h new 

l e g i s l a t o r i n t r o d u c i n g l e g i s l a t i o n , sometimes i t gets 

bogged down. So I t h i n k h a v i n g an i n f o r m a t i o n a l h e a r i n g 

and h e a r i n g from so many s t a k e h o l d e r s i s an 

accomplishment i n and o f i t s e l f . 

So h o p e f u l l y the d i a l o g u e t h a t we hear 

today w i l l c r e a t e even more d i a l o g u e and we can get t h i s 

t o a p o i n t where i f changes need to be made, f i n e , we are 

open f o r compromise. That's what the p r o c e s s i s a l l 

about. And p o s s i b l y get t h i s on the docket and on the 

s c h e d u l e i n the near f u t u r e . 

So I a p p r e c i a t e Chairman C a l t a g i r o n e f o r -¬

t a k i n g t h i s up as an i n f o r m a t i o n a l h e a r i n g today and f o r 

those who w i l l be t e s t i f y i n g and those who have s u b m i t t e d 

w r i t t e n t e s t i m o n y . 

Thank you. 

CHAI^IAN CALTAGIRONE: Thank you. 

Reverend. 

REV. DR. THOMAS: Good morning, 

Mr. Chairman. Good morning, members. My name i s Roger 

Thomas. I am c o - c h a i r o f the -- can you hear me now? 

CHAI^IAN CALTAGIRONE: Yes, s i r . 

REV. DR. THOMAS: Good morning, 
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Mr. Chairman. Good morning, members of the committee. 

My name i s Roger Thomas. I am c o - c h a i r o f the -- can you 

hear me now? 

I am c o - c h a i r o f the Governor's Committee 

f o r the A n a l y s i s and Reform of the C r i m i n a l System. 

P l e a s e , l o o k a t my p r e p a r e d t e x t which you s h o u l d have i n 

f r o n t o f you. 

F i r s t , I want t o thank you and the members 

of the J u d i c i a r y Committee f o r a l l o w i n g us t o t e s t i f y 

t h i s morning. 

There's a c o n s i s t e n t p a t t e r n throughout the 

s c r i p t u r e s t h a t a l l p ersons s h o u l d be g i v e n e q u a l 

t r e a t m e n t b e f o r e the c o u r t s . Americans have been 

c h a l l e n g e d t o meet t h i s burden s i n c e a t l e a s t 1611 when 

the f i r s t s l a v e s h i p s a r r i v e d from A f r i c a . 

Racism i s a f a c t i n our s o c i e t y . T h i s 

R a c i a l J u s t i c e A c t p r e s e n t s us w i t h an o p p o r t u n i t y t o 

e l i m i n a t e one more v e s t i g e o f i t . 

S t u d i e s o f a thousand c a p i t a l cases between 

1976 and 1980 d i s c l o s e v a r i o u s r a c i a l b i a s e s i n 

p r o s e c u t i o n and s e n t e n c i n g . 

B l a c k defendants were sen t e n c e d n e a r l y 40 

p e r c e n t more o f t e n than o t h e r s . 

B l a c k s were 15 p e r c e n t more l i k e l y to be 

p r o s e c u t e d as c a p i t a l cases than o t h e r d e f e n d a n t s who 
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committed s i m i l a r h o m i c i d e s . 

B l a c k s who k i l l e d w h i t e s were 38 times more 

l i k e l y t o be p r o s e c u t e d as c a p i t a l c a s e s . 

A b l a c k male who k i l l s a w h i t e female i s 80 

p e r c e n t more l i k e l y t o get the death p e n a l t y than a w h i t e 

male who commits the i d e n t i c a l c r i m e . 

T h i s i n f o r m a t i o n was p r e s e n t e d t o the 

U n i t e d S t a t e s Supreme Court i n McCleskey v e r s u s Kemp, but 

the Supreme Court r u l e d t h a t t h i s k i n d o f a n a l y s i s was 

not a d m i s s i b l e u n l e s s the defendant c o u l d f i r s t show 

d e l i b e r a t e r a c i a l b i a s i n t h e i r s p e c i f i c c ase. That's 

the v e r y k i n d o f t e s t i m o n y t h a t you cannot g e t . 

The burden s e t out i n McCleskey v e r s u s Kemp 

i s a l s o a d i r e c t v i o l a t i o n o f b o t h the Mo s a i c mandate 

t h a t a case s h o u l d not be b i a s e d a g a i n s t a poor man and 

the g o s p e l ' s mandate t h a t l a w y e r s and e x p e r t s on the law 

s h o u l d not b i n d men w i t h i m p o s s i b l e burdens. I t i s not 

o n l y bad law, i t v i o l a t e s the s c r i p t u r e . 

I have p e r s o n a l l y met w i t h many o f 

P e n n s y l v a n i a ' s d i s t r i c t a t t o r n e y s and j u d g e s . I have y e t 

to f i n d even one who i s d e l i b e r a t e l y r a c i s t . We are p a s t 

t h a t . Racism i s not d e l i b e r a t e i n d e c i s i o n makers. I t 

i s i m p l i c i t i n the s o c i e t y . 

The J u d i c i a r y Committee o f b o t h houses o f 

Congress i m m e d i a t e l y d r a f t e d l e g i s l a t i o n t o o v e r t u r n 
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McCleskey. In the words of the House r e p o r t , the 

p r o p o s a l i s a c i v i l r i g h t s measure and adopts e v i d e n t i a r y 

p r o c e d u r e s s i m i l a r t o those employed a g a i n s t r a c i a l 

d i s c r i m i n a t i o n i n o t h e r c i v i l r i g h t s laws. 

The s t a t e s a l s o d e v e l o p e d a model R a c i a l 

J u s t i c e A c t which was i m m e d i a t e l y endorsed by the 

American Bar A s s o c i a t i o n . Kentucky pass e d a b i l l i n 

1998, and N o r t h C a r o l i n a p a s s e d a b i l l i n August of 

2009. I t i s now b e f o r e P e n n s y l v a n i a as House B i l l 1996. 

The P e n n s y l v a n i a Supreme C o u r t ' s 2003 f i n a l 

r e p o r t s p e c i f i c a l l y c a l l e d f o r the a d o p t i o n o f the R a c i a l 

J u s t i c e A c t . So d i d the American Bar A s s o c i a t i o n ' s 2007 

P e n n s y l v a n i a death p e n a l t y assessment r e p o r t . 

Governor R e n d e l l a p p o i n t e d t h i s committee 

f o r the a n a l y s i s and r e f o r m o f our c r i m i n a l system i n 

August of 2003. And a f t e r f o u r years o f s t u d y , our 

committee a l s o j o i n e d the c a l l f o r the a d o p t i o n o f the 

R a c i a l J u s t i c e A c t . 

On March 17th o f 2010 the U n i t e d S t a t e s 

S e n t e n c i n g Commission q u a r t e r l y r e p o r t , a g a i n , d i s c u s s e d 

the r a c i a l d i s p a r i t y i n s e n t e n c i n g a c r o s s A m e r i c a . The 

r e p o r t s t i l l found i n h e r e n t b i a s e s and d r a m a t i c a l l y 

d i s p a r a t e s e n t e n c e s . 

P e n n s y l v a n i a shows a s i m i l a r p a t t e r n . Our 

death row c o n s i s t s o f 220 inmates as of J u l y 1, 2010. I t 
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c o n t a i n s 130 b l a c k , 70 w h i t e , 18 H i s p a n i c s and 2 A s i a n s . 

When thes e raw numbers are c o n v e r t e d t o 

p e r c e n t a g e s , 53 p e r c e n t o f the hom i c i d e s are by b l a c k s , 

45 p e r c e n t are by w h i t e s , and two p e r c e n t by o t h e r s . Yet 

59 p e r c e n t o f our death row are b l a c k s , 32 p e r c e n t are 

w h i t e s , 8 p e r c e n t are H i s p a n i c s , and .9 p e r c e n t are 

A s i a n s . 

B l a c k s are 6 p e r c e n t o v e r r e p r e s e n t e d on 

death row. Whites are 13 p e r c e n t u n d e r r e p r e s e n t e d on 

death row. H i s p a n i c s and A s i a n s are 6 p e r c e n t 

o v e r r e p r e s e n t e d . 

There's something wrong w i t h t h e s e 

numbers. A l t h o u g h b l a c k s make up o n l y 13 p e r c e n t o f 

P e n n s y l v a n i a ' s p o p u l a t i o n , t h e y make up 44 p e r c e n t o f our 

g e n e r a l p r i s o n p o p u l a t i o n . 

T h i s 2010 da t a a f f i r m s what the 

c o n g r e s s i o n a l r e p o r t s a i d i n 1994. There i s an apparent 

r a c i a l b i a s i n s e n t e n c i n g . The R a c i a l J u s t i c e A c t s i m p l y 

p r o v i d e s an o b j e c t i v e t e s t t o h o l d a g a i n s t r a c i s m t h a t i s 

i m p l i c i t i n our system. 

R e p r e s e n t a t i v e Rob M a t z i e i n t r o d u c e d House 

B i l l 1969 from our f i n a l r e p o r t and from the n a t i o n a l 

R a c i a l J u s t i c e A c t model. 

The o p e r a t i v e language o f the b i l l i s : No 

pe r s o n s h a l l be sentenced t o death o r s h a l l be exe c u t e d 
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under judgment t h a t was sought or o b t a i n e d on the b a s i s 

of r a c e . 

The a c t w i l l a p p l y i f the c o u r t f i n d s t h a t 

r a c e was a s i g n i f i c a n t f a c t o r i n s e e k i n g or awarding the 

death sentence a t the time the sentence was imposed. In 

c a r r y i n g t h e i r burden, the defendants may r e l y on 

e v i d e n c e such as s t a t i s t i c a l a n a l y s i s o r the sworn 

t e s t i m o n y o f members of the c r i m i n a l j u s t i c e system. 

Defendants may b r i n g t h e i r c l a i m a t 

p r e t r i a l o r d u r i n g p o s t - c o n v i c t i o n p r o c e e d i n g s . E x i s t i n g 

inmates may have one year i n which t o e n f o r c e t h e i r 

c l a i m . The defendant c a r r i e s the burden and the c o u r t 

would m o d i f y h i s sentence from l i f e imprisonment -- from 

death t o l i f e imprisonment w i t h o u t p o s s i b i l i t y o f 

p a r o l e . 

P l e a s e , l i s t e n . The R a c i a l J u s t i c e A c t 

does not r e l e a s e inmates back onto the s t r e e t . Nor does 

i t g enerate a new l a y e r o f p r o t r a c t e d l i t i g a t i o n . I t 

s i m p l y addresses one more increment o f r a c i s m t h a t i s 

i m p l i e d i n the American s o c i e t y . 

The American Bar A s s o c i a t i o n i n s t a n t l y 

endorsed House B i l l 1996. P r e s i d e n t C a r o l y n Lamm's 

l e t t e r and Robert Tabak's l e t t e r are b o t h a t t a c h e d t o 

t h i s t e s t i m o n y . T h e i r endorsement was f o l l o w e d by a 

s i m i l a r l e t t e r from The S e n t e n c i n g P r o j e c t , Mr. Marc 
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Mauer. 

When we met w i t h R e p r e s e n t a t i v e C u r t i s 

Thomas r e g a r d i n g t h i s b i l l on March 11th, he i n s t r u c t e d 

us t o a s c e r t a i n the e x p e r i e n c e of the s t a t e s t h a t a l r e a d y 

p a s s e d the R a c i a l J u s t i c e A c t . 

We l e a r n e d t h a t Kentucky's 1998 a c t a p p l i e d 

o n l y t o p e o p l e c o n v i c t e d a f t e r the date of enactment. 

They had 13 d eath sentences i n the f i v e y e a r s b e f o r e the 

R a c i a l J u s t i c e A c t and 14 i n the f i v e y e a r s a f t e r the 

R a c i a l J u s t i c e A c t . 

I t had no impact on the number of c a p i t a l 

cases p r o s e c u t e d . 13 b e f o r e and 14 a f t e r . L e x i n g t o n had 

f i v e death sentences b e f o r e the R a c i a l J u s t i c e A c t , a l l 

o f which i n v o l v e d w h i t e v i c t i m s . They a l s o had two d eath 

p e n a l t y c o n v i c t i o n s s i n c e the R a c i a l J u s t i c e A c t , b o t h of 

which were w h i t e d e f e n d a n t s on b l a c k v i c t i m s . T h i s had 

never happened b e f o r e i n Kentucky. 

As G e r r y V i t o ' s l e t t e r shows t h a t a 

s i g n i f i c a n t impact of Kentucky's R a c i a l J u s t i c e A c t has 

been a p o l i c y change among the c o u r t s and p r o s e c u t i o n s so 

t h a t a l l e l i g i b l e h o m i c i d e s are t r e a t e d as c a p i t a l 

c a s e s . The sentences have, t h e r e f o r e , begun t o r e f l e c t 

the demographics. 

We l e a r n e d t h a t N o r t h C a r o l i n a ' s August 

19 -- August 2009 R a c i a l J u s t i c e A c t p r o v i d e d a window 
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u n t i l August of 2010 f o r c l a i m s t o be f i l e d r e g a r d i n g 

p r e v i o u s c o n v i c t i o n s . The c o u r t s w i l l hear th e s e c l a i m s 

when t h a t window c l o s e s . 

As w i t h Kentucky, p l e a s e -- p l e a s e , hear 

me -- as w i t h Kentucky, the R a c i a l J u s t i c e A c t had no 

impact on the number of death p e n a l t y p r o s e c u t i o n s . 

N o r t h C a r o l i n a had one death sentence imposed i n 2008, 

two b e f o r e the R a c i a l J u s t i c e A c t was p a s s e d i n 2009, and 

two i n 2010. A l l were males, t h r e e were b l a c k s , and two 

were w h i t e s . 

Our r e p o r t back t o R e p r e s e n t a t i v e Thomas 

was t h a t the R a c i a l J u s t i c e A c t d i d not a f f e c t the number 

of death sentences sought i n those s t a t e s , but i t d i d 

impact the r a c i a l d i s t r i b u t i o n o f t h e s e s e n t e n c e s . The 

p e o p l e sentenced tended t o r e f l e c t the demographics of 

the s t a t e . 

We a l s o had the o p p o r t u n i t y t o meet w i t h 

R e p r e s e n t a t i v e C a l t a g i r o n e on March 11th, and he asked us 

to a s c e r t a i n the D i s t r i c t A t t o r n e y s ' A s s o c i a t i o n ' s 

p o s i t i o n on the b i l l . 

A c c o r d i n g l y , we met w i t h Ed M a r s i c o , 

p r e s i d e n t o f the P e n n s y l v a n i a D i s t r i c t A t t o r n e y s ' 

A s s o c i a t i o n . We met w i t h him on March 11 and a g a i n on 

June 9 and 10. 

P r e s i d e n t M a r s i c o s a i d t h a t he would p r e f e r 
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t h a t e v e r y case was judged o n l y on i t s m e r i t s . And we 

a b s o l u t e l y agreed. 

He e x p r e s s e d two concerns r e g a r d i n g the 

R a c i a l J u s t i c e A c t . F i r s t , he was concerned about a 

p o s s i b l e r u s h o f j u d i c i a l a c t i v i s m . T h i s c o n c e r n tended 

to be m o l l i f i e d when he saw the absence o f such a c t i v i s m 

i n b o t h Kentucky and N o r t h C a r o l i n a . 

Second, he wished t h a t the R a c i a l J u s t i c e 

A c t a p p l i e d e q u a l l y t o a l l c l a s s e s o f p e o p l e , i n c l u d i n g 

gender, s e x u a l o r i e n t a t i o n , and d i s a b i l i t i e s . We a l s o 

agreed. 

Yet the a v a i l a b l e d a t a does not support the 

need f o r l i t i g a t i o n i n the s e a d d i t i o n a l a r e a s . The 

gender d i s t r i b u t i o n o f death sentences r e f l e c t s the 

number o f c a p i t a l h o m i c i d e s committed by fem a l e s . 

P e n n s y l v a n i a has f i v e women on death row. That's two 

p e r c e n t . Women commit about f i v e p e r c e n t o f the c a p i t a l 

h o m i c i d e s . 

The d a t a on s e x u a l o r i e n t a t i o n s and 

d i s a b i l i t i e s i s even l e s s s i g n i f i c a n t . T h i s was r e p o r t e d 

back t o R e p r e s e n t a t i v e C a l t a g i r o n e . 

The Western P e n n s y l v a n i a Conference o f the 

U n i t e d M e t h o d i s t Church r e p r e s e n t s a l l the M e t h o d i s t s i n 

27 c o u n t i e s o f we s t e r n P e n n s y l v a n i a . On June 9 t h , t h a t 

c o n f e r e n c e asked the members o f the P e n n s y l v a n i a G e n e r a l 
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Assembly t o pass House B i l l 1998 [ s i c ] t o reduce the 

r a c i s m i m p l i e d i n our c a p i t a l c a s e s . A copy of t h a t 

r e s o l u t i o n was p r o v i d e d t o the members of the B l a c k 

L e g i s l a t i v e Caucus on June 24t h . 113 i n d i v i d u a l l a i t y 

and c l e r g y s i g n e d i n d i v i d u a l l e t t e r s a s k i n g t h a t we 

f o l l o w s u i t . 

The purpose of the R a c i a l J u s t i c e A c t i s t o 

address one more v e s t i g e o f r a c i s m i n our s o c i e t y . The 

s c r i p t u r e c o n s i s t e n t l y emphasizes t h a t e v e r y p e r s o n 

s h o u l d be t r e a t e d e q u a l l y b e f o r e the law. 

The i n f o r m a t i o n i n f r o n t o f us shows t h a t 

i s not the case i n e i t h e r A m e r i c a or P e n n s y l v a n i a . 

B l a c k s and H i s p a n i c s show more than t h e i r f a i r share on 

death row. T h i s i n e q u i t a b l e d i s t r i b u t i o n can be seen 

from the raw d a t a from the Department of C o r r e c t i o n s . 

I t has a l s o been a f f i r m e d by the r e p e a t e d , 

m u l t i v a r i a b l e a n a l y s e s from a c r o s s the c o u n t r y . 

T h i s s i t u a t i o n has been a g g r a v a t e d by what 

can p r o p e r l y be viewed as bad law which p l a c e s an 

i m p o s s i b l e burden on one s p e c i f i c c l a s s o f p e o p l e . I f 

t h a t burden has ever been met, i t i s not a m a t t e r o f 

g e n e r a l r e c o r d . T h i s i m p o s s i b l e burden v i o l a t e s b o t h the 

s p i r i t o f the s c r i p t u r e and the s p e c i f i c i n s t r u c t i o n s o f 

the g o s p e l s . 

We are a s k i n g you t o c o n s i d e r the 
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s i t u a t i o n . Look at the a l t e r n a t i v e t h a t i s o f f e r e d . 

Review the e x p e r i e n c e o f the s t a t e s t h a t have passed the 

R a c i a l J u s t i c e A c t and t a k e t h i s a f f i r m a t i v e s t e p t o 

e l i m i n a t e t h i s p a r t i c u l a r v e s t i g e o f r a c i s m from our 

s o c i e t y . 

Thank you. 

CHAI^IAN CALTAGIRONE: Thank you, 

Reverend. 

Members, q u e s t i o n s ? 

CHAI^IAN CALTAGIRONE: Thank you. 

REPRESENTATIVE MATZIE: Thank you. J u s t 

r e a l q u i c k . Roger, when -- when you s a i d i n 2003 when 

the committee was e s t a b l i s h e d , g i v e us a sense of who's 

on t h a t committee. 

REV. DR. THOMAS: A l l r i g h t . L e t ' s see i f 

I can name them o f f the top o f my head. Governor R e n d e l l 

met w i t h me and w i t h R e p r e s e n t a t i v e Joe P r e s t o n on August 

the 28th, 2003. He a p p o i n t e d us as the chairmen of t h a t 

committee. 

The members of the committee i n c l u d e d a man 

by the name of M a r s h a l l Dayan who i s from the AC -- from 

the ACLU; an a t t o r n e y by the name of Martha Conoly, who 

i s i n p r a c t i c e i n A l l e g h e n y County; A t t o r n e y G e n e r a l was 

Tony B i r o s h . He's a member of the p a n e l . An e x p e r t i n 

the f i e l d was A l f r e d B l u m e n s t e i n , who was a s t a t i s t i c i a n 
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i n the f i e l d . He was on -- a member of the committee. 

And t h e r e were two o t h e r p e o p l e . 

REPRESENTATIVE MATZIE: Thank you. 

CHAIRMAN CALTAGIRONE: Thank you f o r your 

t e s t i m o n y . We a p p r e c i a t e i t . 

W e ' l l next hear from Robert Dunham, 

A s s i s t a n t F e d e r a l Defender, C a p i t a l Habeas U n i t , 

r e p r e s e n t i n g the P e n n s y l v a n i a A s s o c i a t i o n o f C r i m i n a l 

Defense Lawyers. 

MR. DUNHAM: Good morning, members of the 

committee. I'm Rob Dunham. I'm an a s s i s t a n t f e d e r a l 

d e f e n d e r i n the C a p i t a l Habeas Corpus U n i t i n -- here i n 

H a r r i s b u r g , a former d i r e c t o r o f P e n n s y l v a n i a C a p i t a l 

Case Resource C e n t e r , and f o r t e n ye a r s I was d i r e c t o r o f 

t r a i n i n g o f the C a p i t a l Habeas U n i t i n P h i l a d e l p h i a . 

I'm a l s o an a d j u n c t p r o f e s s o r o f death 

p e n a l t y law a t the V i l l a n o v a Law S c h o o l . 

I want t o be c l e a r the o p i n i o n s t h a t I'm 

e x p r e s s i n g today are my o p i n i o n s , not those o f the 

f e d e r a l government or F e d e r a l Defender, and I have 

p r e s e n t e d my t e s t i m o n y t o the P e n n s y l v a n i a A s s o c i a t i o n o f 

C r i m i n a l Defense Lawyers and t h e y have adopted i t . 

B e f o r e I get i n t o my t e s t i m o n y , I spoke 

w i t h Dave B a l d u s , who i s the n a t i o n a l e x p e r t on rac e and 

the death p e n a l t y and has done s t u d i e s a c r o s s the 
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c o u n t r y . He's unable t o be here today because o f h i s 

c a n c e r , but he a u t h o r i z e d me t o s t a t e t h a t f o r a l l the 

reasons e x p r e s s e d i n h i s t e s t i m o n y b e f o r e the 

P e n n s y l v a n i a Supreme Court Committee on R a c i a l and Gender 

E q u i t y i n the C o u r t s t h a t he s u p p o r t s the enactment o f a 

R a c i a l J u s t i c e A c t . 

I s i m i l a r l y spoke w i t h Andre Dennis who i s 

a member of the P e n n s y l v a n i a Supreme Court Committee who 

cannot be here today. He says f o r a l l the reasons 

e x p r e s s e d w i t h i n t h a t r e p o r t he s u p p o r t s the R a c i a l 

J u s t i c e A c t . 

We're now i n the 20th C e n t u r y . In t h i s 

c e n t u r y , i n t h i s g r e a t Commonwealth, i n which the 

c o n s t i t u t i o n was w r i t t e n , i t i s u n a c c e p t a b l e t h a t 

d e c i s i o n s on whether a p e r s o n s h o u l d l i v e o r d i e be or 

appear t o be based on the c o l o r o f h i s or her s k i n . 

P e n n s y l v a n i a ' s death row i s g r o s s l y 

r a c i a l l y d i s p r o p o r t i o n a t e , and t h e r e i s no e f f e c t i v e 

l e g a l mechanism to address t h i s i l l . That's why we need 

a R a c i a l J u s t i c e A c t , and t h a t ' s why we need i t today. 

My t e s t i m o n y today i s g o i n g t o be based not 

on any w r i t t e n t e x t but on a PowerPoint t h a t I've 

p r e p a r e d . And i f you t a k e a l o o k a t the s c r e e n , I ' l l t r y 

to go through t h i s because sometimes s e e i n g i s a b e t t e r 

form o f p e r s u a s i o n . 
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The numbers i n P e n n s y l v a n i a are 

a s t o u n d i n g . In — as o f January 1st o f t h i s y e a r , t h i s 

i s d a t a from the NAACP L e g a l Defense Fund and the 

P e n n s y l v a n i a C a p i t a l R e p r e s e n t a t i o n P r o j e c t , P e n n s y l v a n i a 

a t t h a t p o i n t had 222 death row inmates. I t ' s American's 

f o u r t h l a r g e s t death row. 

And the f i g u r e s are c l o s e t o what 

Mr. Thomas s a i d . We have -- c u r r e n t l y 60 p e r c e n t o f 

P e n n s y l v a n i a ' s death row are A f r i c a n - A m e r i c a n , 31 p e r c e n t 

are w h i t e , L a t i n o i s 19 p e r c e n t -- I'm s o r r y -- i s 9 

p e r c e n t , and A s i a n i s about one p e r c e n t . 

The f a c t i s t h a t the m a j o r i t y o f our death 

row are m i n o r i t i e s . And i t ' s not j u s t t h a t t h e r e i s an 

apparent d i s p r o p o r t i o n a l i t y . I t ' s the way P e n n s y l v a n i a 

ranks i n the r e s t o f the c o u n t r y . There i s o n l y one 

o t h e r s t a t e t h a t has a more r a c i a l l y d i s p r o p o r t i o n a l 

death row than P e n n s y l v a n i a and t h a t i s Texas. 

The death sentences t h a t have been imposed 

i n P e n n s y l v a n i a over the l a s t two y e a r s a l s o i l l u s t r a t e 

the problem, because s i n c e J u l y o f 2008 t h e r e have been 

13 defendants i n P e n n s y l v a n i a who have been sentenced t o 

d e a t h . Twelve of those t h i r t e e n have been r a c i a l 

m i n o r i t i e s . 

And the one w h i t e p e r s o n who was sentenced 

t o death was not s e n t e n c e d by a j u r y . He was sentenced 
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i n a bench t r i a l . 

So a l l 12 j u r y v e r d i c t s i n the l a s t 12 

ye a r s -- i n the l a s t two y e a r s t h a t have p l a c e d p e o p l e on 

P e n n s y l v a n i a ' s death row have been d i r e c t e d a t r a c i a l 

m i n o r i t i e s . 

A l o n g time ago, i n the 1990s, j o u r n a l i s t s 

i n P e n n s y l v a n i a had been t a k i n g a l o o k a t what was g o i n g 

on i n t h i s Commonwealth, and the message t h a t was c l e a r 

t hen remains the same message t h a t we get a c r o s s the 

c o u n t r y and i t remains the message t h a t we get l o o k i n g a t 

the numbers today, and t h a t i s t h a t r a c e and p l a c e p l a y a 

p i v o t a l r o l e i n who ge t s s e n t e n c e d t o de a t h . 

D i s c r i m i n a t i o n o c c u r s a t a county l e v e l . 

D i f f e r e n t mechanisms are i n p l a c e i n d i f f e r e n t c o u n t i e s , 

but t h e r e needs to be some mechanism a v a i l a b l e t o address 

t h a t wrong. 

So f a r t h e r e ' s been no s t a t e w i d e s t u d y i n 

P e n n s y l v a n i a . There ought t o be. But i n the absence o f 

s t a t e w i d e d a t a the R a c i a l J u s t i c e A c t i s a good mechanism 

t o p e r m i t i n d i v i d u a l s t o go i n t o c o u r t t o b u i l d t h e i r own 

d a t a t o show what's g o i n g on, what's g o i n g on i m p r o p e r l y 

i n the v a r i o u s c o u n t i e s i n which the death p e n a l t y i s 

imposed. 

We know t h a t r a c e p l a y s a s i g n i f i c a n t 

r o l e . We know the c o m b i n a t i o n o f the r a c e o f the 
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defendant and the r a c e o f the v i c t i m a f f e c t who gets 

s e n t e n c e d t o death. 

We know t h a t the c o m b i n a t i o n t h a t i s most 

l i k e l y t o produce a death sentence i s a b l a c k o f f e n d e r 

and a w h i t e v i c t i m . The s t u d i e s , the d a t a shows from 

1977 through the year 2000 t h a t e x t r a p o l a t i n g t o a 

r a t e o f — e x t r a p o l a t i n g t o a thousand murders, 48.6 

death sentences are imposed on b l a c k on w h i t e o f f e n s e s . 

Now, c o n t r a s t t h a t t o w h i t e o f f e n d e r v e r s u s 

b l a c k v i c t i m i n which the r a t e i s 11.9. So i t ' s almost 

f o u r times the r a t e e x t r a p o l a t e d over a thousand 

murders. 

B l a c k o f f e n d e r s are more l i k e l y t o get 

sente n c e d t o death when t h e r e ' s a w h i t e v i c t i m i n s t e a d o f 

a b l a c k v i c t i m . White o f f e n d e r s are l e s s l i k e l y t o be 

sente n c e d t o death when t h e r e ' s a w h i t e v i c t i m as opposed 

-- when t h e r e ' s a b l a c k v i c t i m as opposed t o a w h i t e 

v i c t i m . There i s r a c e o f o f f e n d e r b i a s . There's r a c e o f 

v i c t i m b i a s . 

T h i s i s the c l a s s i c c h a r t from D a v i d 

B a l d u s ' s r e p o r t on Race and the Death P e n a l t y i n 

P e n n s y l v a n i a . In P h i l a d e l p h i a r a t h e r . 

You see t h e r e are f o u r s e p a r a t e c u r v e s . 

Each one o f those r e f l e c t s the r a c i a l v a r i a b l e s t h a t I 

spoke about a minute b e f o r e , and t h i s shows t h a t a c r o s s 
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a l l l e v e l s o f s e v e r i t y the c o m b i n a t i o n t h a t i s most 

l i k e l y t o produce a death p e n a l t y i s a b l a c k defendant 

and a w h i t e v i c t i m . A c r o s s a l l l e v e l s o f s e v e r i t y the 

c o m b i n a t i o n t h a t i s l e a s t l i k e l y t o produce a death 

v e r d i c t i s a b l a c k v i c t i m and a w h i t e defendant. 

Now, t h e r e are a number of f a c t o r s t h a t 

a f f e c t the r a c i a l l y d i s p a r a t e death row t h a t we have. 

The r a c e and gender committee a n a l y z e d a number of them, 

and one of the t h i n g s t h a t i t says i s t h a t poor r e s o u r c e s 

d i s p r o p o r t i o n a t e l y a f f e c t s m i n o r i t i e s . And we know 

t h a t ' s the case because m i n o r i t i e s are d i s p r o p o r t i o n a t e l y 

poor. 

But P e n n s y l v a n i a ' s u n d e r f u n d i n g o f i n d i g e n t 

defense produces p o o r e r r e p r e s e n t a t i o n t h a t goes d i r e c t l y 

t o the c l a s s o f -- o f d e f e n d a n t s who are most l i k e l y t o 

be s u b j e c t t o r a c i a l d i s c r i m i n a t i o n . 

The P e n n s y l v a n i a Supreme Court Committee 

recommended the R a c i a l J u s t i c e A c t i n p a r t t o address 

t h i s c o n c e r n . O b v i o u s l y t h e r e are i s s u e s r e l a t i n g t o 

f u n d i n g of i n d i g e n t defense t h a t need t o be addressed. 

But i n the absence o f c o r r e c t i n g those problems, the 

R a c i a l J u s t i c e A c t i s a good s t e p t o t r y t o address some 

of the problems. 

The ABA conducted an e v a l u a t i o n o f 

P e n n s y l v a n i a i n 2007 t o address compliance w i t h the ABA 



23 

s t a n d a r d s and what i t found was t h a t P e n n s y l v a n i a ' s 

p r o v i s i o n o f c o u n s e l f a i l s t o meet the ABA s t a n d a r d s . 

And, a g a i n , as the committee has -- the 

P e n n s y l v a n i a Supreme Court Committee made c l e a r , and as 

we've e x p e r i e n c e d a c r o s s the c o u n t r y , d e f e c t s i n f u n d i n g 

f o r i n d i g e n t defense produce r a c i a l l y -- r a c i a l l y 

d i s p r o p o r t i o n a t e outcomes. 

Counsel makes a d i f f e r e n c e . P h i l a d e l p h i a 

i s p r o b a b l y the b e s t i l l u s t r a t i o n , because most c o u n t i e s 

do not have an a d e q u a t e l y funded i n d i g e n t defense 

system. Most c o u n t i e s u n d e r f u n d P u b l i c Defenders. Most 

c o u n t i e s underfund c o u r t - a p p o i n t e d c o u n s e l . 

P h i l a d e l p h i a i s one o f the few p l a c e s i n 

the c o u n t r y where we have a county-based homicide u n i t , 

i n d i g e n t defense homicide u n i t . What we have seen s i n c e 

the c r e a t i o n o f t h i s u n i t , which c o v e r s o n l y 20 p e r c e n t 

of the h o m i c i d e s i n P h i l a d e l p h i a , t h e r e have been 87 

death sentences imposed i n P h i l a d e l p h i a . 

I f c o u n s e l made no d i f f e r e n c e , one would 

a n t i c i p a t e t h a t 20 p e r c e n t o f the death sentences coming 

out of P h i l a d e l p h i a i n t h a t time would have been P u b l i c 

Defender c a s e s . But, i n f a c t , a l l 87 death sentences 

imposed i n P h i l a d e l p h i a s i n c e 1992 have been 

a p p o i n t e d - c o u n s e l c a s e s . None have been w i t h an i n d i g e n t 

c a p i t a l d e f e n d e r . So we know t h a t p r o v i s i o n o f c o u n s e l 
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makes a d i f f e r e n c e . 

And we a l s o know t h a t i n the c l o s e case 

where t h e r e i s inadequate r e p r e s e n t a t i o n , where b i a s can 

creep i n sudd e n l y i n the d e c i s i o n s , the d i f f e r e n c e i n 

c o u n s e l has r a c i a l e f f e c t s . And so we know, i f we're 

s e r i o u s about a d d r e s s i n g the problem, we have t o address 

i n d i g e n t d e f e n s e ; and i f we don't do t h a t , we have t o 

address the b y p r o d u c t , which i s r a c i a l l y d i s p r o p o r t i o n a t e 

d eath s e n t e n c e s . 

Judges make a d i f f e r e n c e as w e l l . And t h i s 

i s something t h a t i s c r i t i c a l i n a s t a t e i n which we have 

an e l e c t -- an e l e c t e d j u d i c i a r y . 

Now, t h a t i s something t h a t i s w e l l beyond 

the ken of the R a c i a l J u s t i c e A c t t o a d d r e s s . But the 

f a c t remains t h a t i n a system o f e l e c t e d judges t h e r e i s 

an i n h e r e n t p o l i t i c a l p r e s s u r e t o respond t o l o c a l 

p o l i t i c a l c o n c e r n s , and t h a t s u b j e c t s judges t o p r e s s u r e s 

from the community, and t h a t s u b j e c t s d e f e n d a n t s to 

p r e s s u r e s from the community; and so l o n g as we have an 

e l e c t e d j u d i c i a r y , we have one l e s s mechanism by which we 

can f i l t e r out p o l i t i c a l and s o c i a l c o n d i t i o n s and have 

cases d e c i d e d based s o l e l y on the f a c t s and based s o l e l y 

on the law. 

We know t h a t the i n d i v i d u a l judges can make 

a d i f f e r e n c e and the -- I guess not the h i g h l i g h t , 
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perhaps the low l i g h t i s the example from P h i l a d e l p h i a o f 

former Judge Sabo. 

Judge Sabo had more p e o p l e s e n t e n c e d t o 

death i n h i s courtroom than any o t h e r judge i n the U n i t e d 

S t a t e s and the d a t a from h i s cases are a s t o u n d i n g . 

Twenty-eight b l a c k d e f e n d a n t s g o i n g t o death row, one 

L a t i n o , two A s i a n , and o n l y two w h i t e . A g r o s s l y , 

g r o s s l y d i s p r o p o r t i o n a t e death row. 

And 75 p e r c e n t o f the Sabo cases have been 

r e v e r s e d f o r v a r i o u s e r r o r s t h a t have o c c u r r e d . So you 

have t h i s d i s c r i m i n a t i o n t h a t o c c u r s and o c c u r s i n a 

manner i n which the cases -- t h a t s u b j e c t the cases t o 

h i g h e r s c r u t i n y t h e r e a f t e r and h i g h e r r a t e s o f r e v i e w . 

I t ' s not s u r p r i s i n g t h a t i n -- i n a 

courtroom i n which the judge was accused o f b i a s t h a t you 

have some e x t r a o r d i n a r y f a c t s . A w a i v e r found o f 

m i t i g a t i o n f o r a n o n - E n g l i s h s p e a k i n g L a t i n o defendant 

who we l a t e r p r o v e d t o have mental r e t a r d a t i o n . A w a i v e r 

of m i t i g a t i o n f o r a n o n - E n g l i s h s p e a k i n g Cambodian 

defendant who we know now i s p a r a n o i d s c h i z o p h r e n i c . 

He produced the o n l y two A s i a n s who are on 

P e n n s y l v a n i a ' s death row and he has produced the two 

cases t h a t l e d t o the Supreme C o u r t ' s d e c i s i o n t o 

f o r c i b l y medicate i n d i v i d u a l s t o make them competent t o 

be exec u t e d . 
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In a f a i r e r system, t h e s e cases p r o b a b l y 

would not have gone t h r o u g h as c a p i t a l c a s e s . We 

p r o b a b l y would not have had t h i s k i n d o f embarrassment. 

So we have t o pay c l o s e a t t e n t i o n t o what 

judges do. We have t o make sure t h a t judges are 

a p p r o p r i a t e l y t r a i n e d . I t would be n i c e i f t h e y were 

a p p r o p r i a t e l y s e l e c t e d . But t h i s i s a n o ther major r a c i a l 

p roblem t h a t P e n n s y l v a n i a c o u r t s f a c e . 

P h i l a d e l p h i a , when you t a l k about r a c i a l 

d i s c r i m i n a t i o n and the death p e n a l t y i n P e n n s y l v a n i a , 

t h a t i s a word t h a t sums i t up. P h i l a d e l p h i a . And i t i s 

i r o n i c t h a t i n the C i t y o f B r o t h e r l y Love you have the 

most r a c i a l l y d i s p r o p o r t i o n a t e death rows, not j u s t i n 

P e n n s y l v a n i a , but i n the U n i t e d S t a t e s . 

In 2001, a t the h e i g h t of P e n n s y l v a n i a ' s death 

p e n a l t y , t h e r e were a 135 death sentences i n -- i n 

P h i l a d e l p h i a . P h i l a d e l p h i a produced more -- p l a c e d more 

A f r i c a n - A m e r i c a n s on death row than any o t h e r county i n 

the U n i t e d S t a t e s a t t h a t t i m e . N i n e t y - o n e p e r c e n t were 

r a c i a l m i n o r i t i e s . The number has r i s e n s i n c e t hen. 

You t a k e a l o o k a t t h i s c h a r t . C o u n t i e s w i t h 

d eath rows of 30 or more, P h i l a d e l p h i a had more b l a c k 

d eath row inmates than any o t h e r county i n the U n i t e d 

S t a t e s . 

When you l o o k a t the per c a p i t a l r e p r e s e n t a t i o n 
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o f b l a c k s and m i n o r i t i e s on death row, P h i l a d e l p h i a had 

the h i g h e s t p e r c a p i t a r e p r e s e n t a t i o n o f b l a c k s and 

m i n o r i t i e s o f any o f the major c o u n t i e s i n the U n i t e d 

S t a t e s . 

And under the Bald u s study, we know t h a t t h e r e 

i s s t a t i s t i c a l l y s i g n i f i c a n t e v i d e n c e t h a t t h i s made a 

d i f f e r e n c e , r a c e made a d i f f e r e n c e i n who went t o death 

row, and we can document i t i n v a r i o u s d i f f e r e n t s t a g e s 

o f the d e c i s i o n - m a k i n g p r o c e s s . 

Among a l l death e l i g i b l e c a s e s , the odds t h a t a 

defendant would be sent e n c e d t o death i n c r e a s e d by a 

f a c t o r o f 3.1 i f the defendant was b l a c k . Among the 

cases t h a t advanced t o p e n a l t y t r i a l s , where the 

defendant was c o n v i c t e d , the odds t h a t a defendant would 

be sentenced t o death i n c r e a s e d by a f a c t o r o f 9.3 i f the 

defendant was b l a c k . 

Among a l l cases i n which j u r i e s had the 

d i s c r e t i o n t o d e c i d e whether t o sentence the defendant t o 

death o r t o sentence the defendant t o l i f e , the odds t h a t 

the j u r y would e x e r c i s e i t s d i s c r e t i o n t o ta k e a l i f e as 

opposed to spare a l i f e i n c r e a s e d by a f a c t o r o f 29.9 i f 

the defendant was b l a c k . 

And we know t h a t the race -- t h a t i s s u e s 

r e l a t i n g t o r a c e a f f e c t e d a l l a s p e c t s o f the j u r y ' s 

d e c i s i o n making, and we know i t p r e c i s e l y because t h e r e ' s 
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one a r e a o f law i n which the j u r y i s r e q u i r e d t o make 

d e c i s i o n s based s o l e l y upon the defendant h i m s e l f . And 

t h a t ' s the d e c i s i o n about whether the defendant has 

p r e s e n t e d reasons f o r l i f e , m i t i g a t i n g f a c t o r s . 

And the Baldus s t u d y found t h a t i n t h a t s e t o f 

cases i n which the j u r y r e j e c t e d a l l m i t i g a t i o n and 

t h e r e f o r e imposed a mandatory death sentence, f i n d i n g 

some a g g r a v a t i o n and no m i t i g a t i o n , i n those c a s e s , the 

odds i n c r e a s e d by a f a c t o r o f 4.1 t h a t you would get a no 

m i t i g a t i o n d eath v e r d i c t i f the v i c t i m was w h i t e . 

So we know the r a c e o f the v i c t i m i s a f f e c t i n g 

the j u r y ' s c o n s i d e r a t i o n o f f a c t o r s r e l a t i n g t o the 

defendant, and t h a t i s c o n s t i t u t i o n a l l y i m p e r m i s s i b l e and 

i t ' s i n t o l e r a b l e . 

Dave Bal d u s was a b l e t o c a l c u l a t e an excess 

death r a t e u s i n g the same mechanism t h a t we use f o r 

d e t e r m i n i n g h e a l t h s t u d y as t o whether exposure t o a 

t o x i n i n c r e a s e s the r i s k o f death, and he was a b l e t o 

c a l c u l a t e an excess death r a t e o f 30 p e r c e n t . A t t h a t 

time i t was more than 30 b l a c k d e f e n d a n t s . Over the 

cour s e o f time we're p r o b a b l y t a l k i n g about 40 b l a c k 

d e fendants who went t o death row p r o b a b l y o n l y because o f 

the c o l o r o f t h e i r s k i n . 

And t h a t ' s i n one j u r i s d i c t i o n , the county and 

c i t y o f P h i l a d e l p h i a . 
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What i t means t o be b l a c k ? We know t h a t t h e r e 

are l e g i t i m a t e f a c t o r s t h a t might i n c r e a s e a d e fendant's 

l i k e l i h o o d o f g e t t i n g the d eath p e n a l t y , such as t o r t u r e , 

such as c r e a t i n g a grave r i s k o f death t o o t h e r s i n 

a d d i t i o n t o the v i c t i m . And Dave Bal d u s was a b l e t o 

c h a r t out what the e f f e c t s were. 

But when you t a k e a l o o k a t f a c t o r s t h a t are 

i n v o l v e d i n i n c r e a s i n g a d e fendant's l i k e l i h o o d o f 

g e t t i n g death, r a c e ranks r i g h t up among t o r t u r e and 

grave r i s k . 

I t i s a -- i t i s a g r e a t e r p r e d i c t o r o f whether 

someone gets death than murder d u r i n g the commission of 

a n o t her f e l o n y , than murder w i t h m u l t i p l e s t a b wounds, 

than a murder t h a t caused g r e a t harm, f e a r , or p a i n t o 

the v i c t i m . 

And we know t h a t t h i s i s an i n v i d i o u s 

c h a r a c t e r i s t i c . T h i s i s not something t h a t ought t o be 

p e r m i s s i b l e , but i t pervades P e n n s y l v a n i a ' s death 

s e n t e n c e . 

I ' l l s k i p some of the d a t a on P h i l a d e l p h i a 

because I've t a l k e d enough about t h a t and you can see 

t h a t from the P owerPoint. 

But here i s some r e a l l y i n t e r e s t i n g and 

d i s t u r b i n g i n f o r m a t i o n . S i n c e the year 2000, when death 

r a t e s i n P h i l a d e l p h i a s t a r t e d d r o p p i n g , when the 
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P h i l a d e l p h i a D i s t r i c t A t t o r n e y ' s O f f i c e s t a r t e d s e e k i n g 

d eath w i t h l e s s f r e q u e n c y and no l o n g e r i n d i s c r i m i n a t e l y 

s e e k i n g death i n e v e r y case, we have found the l a s t 19 

death s e n t e n c e s , even when the p r o s e c u t i o n was a c t i n g i n 

a manner t h a t had -- t h a t showed r e c k l e s s d i s r e g a r d t o 

d i s c r i m i n a t o r y impact, we note t h a t the l a s t 19 death 

s e n t e n c e s , even s i n c e then, have been imposed a g a i n s t 

b l a c k d e f e n d a n t s . 

So when the D i s t r i c t A t t o r n e y ' s O f f i c e has been 

a c t i n g i n a manner t h a t would seem t o be more r a c i a l l y 

r e s p o n s i b l e the t a i l end has been an even more 

d i s p r o p o r t i o n a t e outcome. 

The f i g u r e s i n the 21st C e n t u r y are t h i s : 22 

death s e n t e n c e s , a l l by c o u r t - a p p o i n t e d c o u n s e l ; 21 o f 

those a g a i n s t m i n o r i t y d e f e n d a n t s , 20 a g a i n s t b l a c k s , one 

each a g a i n s t L a t i n o s and w h i t e s . 

And the P h i l a d e l p h i a t r e n d i s a s t o n i s h i n g . Of 

the l a s t 43 death sentences imposed more than 95 p e r c e n t , 

41 o f the 43 have been imposed upon persons o f c o l o r . 

P h i l a d e l p h i a i s not a l o n e . There's r a c i a l l y 

d i s p r o p o r t i o n a t e impact a c r o s s the s t a t e . The v a r i a b l e s 

are d i f f e r e n t county by county, but we can document t h a t 

t h e r e are not j u s t p o c k e t s o f d i s c r i m i n a t i o n , t h e r e ' s 

d i s c r i m i n a t i o n o c c u r r i n g a l l over the p l a c e . 

A l l e g h e n y County has a v e r y r e s p o n s i b l e 
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p r o s e c u t o r , and yet i n A l l e g h e n y County t h e r e ' s a h i g h l y 

d i s p r o p o r t i o n a t e outcome i n c a p i t a l c a s e s . Berks County 

s i n c e 1995, f i v e b l a c k s , t h r e e L a t i n o s , two w h i t e s have 

gone t o death row. 80 p e r c e n t m i n o r i t y r e p r e s e n t a t i o n . 

L e h i g h County, death row i s c u r r e n t l y f i v e 

L a t i n o s , two b l a c k s , and one w h i t e . 

In Delaware County, a g a i n , w i t h a p r o s e c u t o r ' s 

o f f i c e t h a t i s not known f o r p r e s s i n g c a p i t a l charges 

w i l l y - n i l l y , a p r o s e c u t o r ' s o f f i c e t h a t behaves i n a 

manner t h a t most o u t s i d e o b s e r v e r s would say i s v e r y 

r e s p o n s i b l e , i n Delaware County, the o n l y p e o p l e who have 

gone t o death row have been r a c i a l m i n o r i t i e s and one 

i n n o c e n t w h i t e p e r s o n , N i c k Y a r r i s . 

When we t a l k d eath p e n a l t y and d i s c r i m i n a t i o n , 

we f r e q u e n t l y t a l k about b l a c k and w h i t e . But the t r u e 

f a c t i s -- and t h a t i s a problem i n P e n n s y l v a n i a . The 

t r u e f a c t i s t h a t we have an emerging problem w i t h L a t i n o 

d e f e n d a n t s . There i s emerging r a c i a l d i s c r i m i n a t i o n 

a c r o s s the s t a t e , and p a r t i c u l a r l y i n the a r e a t h a t I 

r e f e r t o as the I-80/I-83 c o r r i d o r , t h a t swath t h a t comes 

a c r o s s s t a r t i n g i n the n o r t h e a s t c o r n e r o f the s t a t e and 

sweeping down through -- t h r o u g h c e n t r a l P e n n s y l v a n i a . 

In t h e s e areas we've seen more c a p i t a l 

p r o s e c u t i o n s a g a i n s t L a t i n o d efendants i n c i r c u m s t a n c e s 

i n which we would s u s p e c t t h a t charges might not be 
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brought i f the defendant were w h i t e . 

We've seen cases where when t h e r e are L a t i n o 

v i c t i m s and w h i t e d e f e n d a n t s , the charges t h a t have been 

brought have been l e s s than f i r s t degree. In the 

con v e r s e , we're s e e i n g d i s p r o p o r t i o n a t e d e a t h . 

The mechanism we t h i n k f o r the d i s c r i m i n a t i o n 

i s the j u r y . There's s t u d i e s a c r o s s the bo a r d t h a t show 

t h i s concept o f modern r a c i s m , t h a t j u r o r s who are more 

l i k e l y t o b e l i e v e t h a t b l a c k s have r e c e i v e d too many 

s o c i a l b e n e f i t s , are more l i k e l y t o be j u r o r s on c a p i t a l 

c a s e s , and t h a t ' s a problem. So the death q u a l i f i c a t i o n 

p r o c e s s produces more r a c i a l l y b i a s e d j u r o r s . 

The s l i d e s show -- and I won't go i n t o t h i s 

because we're r u n n i n g s h o r t on time -- t h a t -- t h a t -¬

t h a t t h i s a f f e c t s t h e i r view o f the e v i d e n c e . 

In P h i l a d e l p h i a t h e r e ' s an a s t o n i s h i n g s t u d y . 

Take a l o o k a t these p i c t u r e s . A b l a c k man on the l e f t . 

A b l a c k man on the r i g h t . Who i s more l i k e l y t o get 

death? The one w i t h d a r k e r - c o m p l e c t e d s k i n . 

Among w h i t e v i c t i m s you are t w i c e as l i k e l y t o 

get death i f you have s t e r e o t y p i c a l l y A f r i c a n f e a t u r e s 

than i f you have l i g h t e r f e a t u r e s , more European 

f e a t u r e s . 

And r a c i a l p r o f i l i n g i n j u r y s e l e c t i o n , we have 

demonstrated over the cour s e o f 20 ye a r s t h a t the 
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P h i l a d e l p h i a D i s t r i c t A t t o r n e y ' s O f f i c e i s t w i c e as 

l i k e l y t o s t r i k e b l a c k j u r o r s as any o t h e r j u r o r s ; and 

among the w h i t e j u r o r s who were s e l e c t e d , you were t w i c e 

as l i k e l y t o be s t r u c k i f you l i v e d i n an i n t e g r a t e d 

n eighborhood as opposed t o a h i g h l y s e g r e g a t e d w h i t e 

neighborhood. And t h a t makes a d i f f e r e n c e . 

The s l i d e s have quotes from P h i l a d e l p h i a 

d i s t r i c t a t t o r n e y t r a i n i n g s . I won't go i n t o them now. 

You can r e a d them. 

But i t wasn't j u s t the famous t r a i n i n g tape 

t h a t t aught d i s c r i m i n a t i o n . Other t r a i n i n g s i n d i c a t e 

t h a t the DA's o f f i c e was t r a i n e d to f i n d ways of a v o i d i n g 

the law. The i d e a l j u r y , 12 A r c h i e Bunkers w i l l c o n v i c t 

on l i t t l e e v i d e n c e . Wait o u t s i d e and count and see who 

i s on the j u r y . I f you wanted t o s t r i k e a l l b l a c k s , you 

c o u l d . I t would g i v e you a t a c t i c a l advantage. 

So we know t h a t t h e r e was a c o n s c i o u s n e s s of 

r a c e and we know i t makes a d i f f e r e n c e . The d a t a shows 

t h a t the d i s c r i m i n a t i o n o c c u r r e d a c r o s s a l l answers t h a t 

j u r o r s gave about t h e i r background, t h e i r e d u c a t i o n , a l l 

o c c u p a t i o n s , and so f o r t h . 

And the p r o b a b i l i t y t h a t t h i s o c c u r r e d by 

chance i n the case of the p e r s o n who d i d the t r a i n i n g 

t a pe, Jack McMahon, was c a l c u l a t e d a t one i n a 

q u a d r i l l i o n . A s t r o n o m i c a l . And you c a n ' t j u s t say the 
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numbers w i l l j u s t make i t up, because when th e y d i d t h a t 

same c a l c u l a t i o n w i t h r e s p e c t t o women, the f i g u r e was 

much, much lo w e r . The odds were one i n about 600. 

F i n a l l y , why do we need the R a c i a l J u s t i c e 

A c t ? Because McCleskey v e r s u s Kemp, the U n i t e d S t a t e s 

Supreme Court d e c i s i o n makes i t so t h e r e ' s no e f f e c t i v e 

remedy under the f e d e r a l c o n s t i t u t i o n . Defendants cannot 

b r i n g these c l a i m s w i t h s t a t i s t i c a l e v i d e n c e . 

We need the R a c i a l J u s t i c e A c t because r e c e n t 

d e c i s i o n s by the T h i r d C i r c u i t and the U n i t e d S t a t e s 

Supreme Court make i t c l e a r t h a t even d u r i n g the p e r i o d 

b e f o r e defendants knew t h e r e was a p a t t e r n and p r a c t i c e 

o f d i s c r i m i n a t i o n and r a c i a l s e l e c t i o n , you ca n ' t r a i s e 

j u r y d i s c r i m i n a t i o n c l a i m s u n l e s s those i s s u e s were 

p r e s e r v e d a t t r i a l . 

So t h e r e are many, many cases where we know 

d i s c r i m i n a t i o n has o c c u r r e d and t h e r e ' s no remedy. The 

Race and Gender Committee l o o k e d at t h i s and th e y s a i d we 

need a R a c i a l J u s t i c e A c t . 

Other n e i g h b o r i n g s t a t e s have t a k e n o t h e r 

remedies. But I ' l l t e l l you what. We know. We know as 

an a b s o l u t e c e r t a i n t y t h a t i n eve r y j u r i s d i c t i o n t h a t 

b o r d e r s P e n n s y l v a n i a t h e r e are g e o g r a p h i c e f f e c t s t h a t 

show d i s c r i m i n a t i o n . There are race o f v i c t i m 

d i s c r i m i n a t i o n . There i s r a c e o f defendant 
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d i s c r i m i n a t i o n . 

I t ' s p e r v a s i v e i n a l l o f the s t a t e s and 

endemic i n the death p e n a l t y . I t i s a re a s o n why we need 

the R a c i a l J u s t i c e A c t . I t ' s a reason why we need i t 

now. 

Thank you v e r y much. 

CHAI^IAN CALTAGIRONE: Thank you. We've 

been j o i n e d by o t h e r members. 

I f you want t o s t a y f o r q u e s t i o n i n g . 

MR. DUNHAM: Oh, c e r t a i n l y . I'm s o r r y . 

CHAIRMAN CALTAGIRONE: O b v i o u s l y t h e r e w i l l 

be some q u e s t i o n s . 

MR. TYLER: N i c e t r y . 

CHAI^IAN CALTAGIRONE: But we've had 

a d d i t i o n a l members j o i n us. I f they would j u s t i n t r o d u c e 

themselves f o r the r e c o r d s t a r t i n g over on my r i g h t . 

REPRESENTATIVE COHEN: R e p r e s e n t a t i v e Mark 

Cohen, P h i l a d e l p h i a . 

REPRESENTATIVE WATERS: R e p r e s e n t a t i v e Ron 

Waters, P h i l a d e l p h i a and Delaware County. 87. 

REPRESENTATIVE SAINATO: I'm R e p r e s e n t a t i v e 

C h r i s S a i n a t o . I r e p r e s e n t p a r t s o f Lawrence and a s m a l l 

s e c t i o n of Beaver County. 

REPRESENTATIVE EVANS: R e p r e s e n t a t i v e John 

Evans. I r e p r e s e n t E r i e and Craw f o r d C o u n t i e s . 
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REPRESENTATIVE PALLONE: John P a l l o n e , 

n o r t h e r n Westmoreland County and s o u t h e r n Armstrong 

County. 

REPRESENTATIVE PETRARCA: Joe P e t r a r c a , 

Westmoreland and Armstrong C o u n t i e s . 

REPRESENTATIVE LOWERY BROWN: Good morning. 

R e p r e s e n t a t i v e Vanessa Brown, west and n o r t h 

P h i l a d e l p h i a . 

CHAI^IAN CALTAGIRONE: Thank you. And, 

Kathy, from P h i l a d e l p h i a . 

I'm sure t h e r e ' s g o i n g t o be some 

q u e s t i o n s . 

Kathy. 

REPRESENTATIVE MANDERINO: Thank you, 

Mr. Chairman. 

And thank you, Mr. Dunham, f o r -- f o r Tom 

and I . I'm not sure t h a t many o f the members know t h a t 

you worked f o r the House many, many ye a r s ago -¬

MR. DUNHAM: That's r i g h t . I was 

f o r m e r l y -¬

REPRESENTATIVE MANDERINO: -- as a s t a f f e r 

f o r former R e p r e s e n t a t i v e and Speaker Bob O'Donnell. So 

welcome back 

MR. DUNHAM: Thank you. 

REPRESENTATIVE MANDERINO: P r a c t i c a l l y --
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l e t ' s say we implement t h i s R a c i a l J u s t i c e A c t -- t e l l me 

how i t would work a t t r i a l , a t s e n t e n c i n g , what i t would 

or wouldn't add to the p r o c e s s i n terms o f c o s t , time, 

a p p e a l s , f a c t f i n d i n g , s e n t e n c i n g , w i t n e s s i n g , g i v e me 

the p r a c t i c a l i f we had t h i s i n p l a c e , what i t would mean 

as a -- as a d e a t h - q u a l i f i e d case i s g o i n g t h r o u g h the 

system. 

MR. DUNHAM: I t h i n k p r a c t i c a l l y t h e r e are 

t h r e e types o f e f f e c t s . F i r s t , the mere presence o f a 

R a c i a l J u s t i c e A c t , the mere f a c t t h a t -- the mere f a c t 

t h a t f o l k s know t h a t the law i s w a t c h i n g w i l l a f f e c t 

d e c i s i o n s . 

You are much l e s s l i k e l y -- as Mr. Thomas 

mentioned p r e v i o u s l y , you're l e s s l i k e l y t o see r a c i a l 

d i s c r i m i n a t i o n i n c h a r g i n g p r a c t i c e s and a l o t o f t h a t i s 

s u b c o n s c i o u s . But when p r o s e c u t o r s are aware t h a t t h i s 

something t h e y s h o u l d be t h i n k i n g about, t h e y ' r e more 

l i k e l y t o be f a i r e r i n t h e i r c h a r g i n g p r a c t i c e s . 

But assuming t h a t t h a t i s n ' t the case, the 

R a c i a l J u s t i c e A c t would p r o v i d e a p r e t r i a l mechanism t o 

c h a l l e n g e the s e l e c t i o n o f the defendant as a death 

e l i g i b l e c ase. And i f you were a b l e t o show a prima 

f a c i e case, through s t a t i s t i c a l e v i d e n c e t h a t t h e r e i s 

p r o b a b l e r a c i a l d i s c r i m i n a t i o n , then you can move 

bef o r e h a n d t o have the c a p i t a l charges quashed. That 
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would save the case of the c a p i t a l t r i a l a l t o g e t h e r . 

There would be a d d i t i o n a l c o s t s o b v i o u s l y 

r e l a t e d to l i t i g a t i n g t h a t c l a i m and those are the same 

c o s t s you would have any time t h e r e i s a c l a i m i n any 

c o u r t on r a c i a l d i s c r i m i n a t i o n . I t would be no d i f f e r e n t 

t han i f t h e r e were a h o u s i n g d i s c r i m i n a t i o n case, i f 

t h e r e ' s a d i s c r i m i n a t i o n case about the p r o v i s i o n o f 

m e d i c a l b e n e f i t s . 

The o t h e r p l a c e you would see some c o u r t 

a c t i o n o b v i o u s l y would be w i t h r e s p e c t t o cases t h a t have 

a l r e a d y gone through the system, and the a c t has a 

mechanism t o b r i n g the cases f o r w a r d . I t has a s t a t u t e 

o f l i m i t a t i o n s . 

So one would s u s p e c t t h a t t h e r e w i l l be, 

i f -- i f the a c t i s passed, t h e r e w i l l be l i t i g a t i o n 

f i l e d . One o f the ways you can address t h a t i n the 

p o s t - c o n v i c t i o n c o n t e x t would be by e s s e n t i a l l y h a v i n g a 

c l a s s a c t i o n . Because the o p e r a t i v e s e t o f f a c t s i n 

i n d i v i d u a l c o u n t i e s w i l l remain the same. You would o n l y 

need t o do the h e a r i n g once w i t h r e s p e c t t o the g e n e r a l 

f a c t s and then each defendant would have the o b l i g a t i o n 

to t r y t o show t h a t t h e r e was something l i n k i n g him or 

her t o t h a t d i s c r i m i n a t i o n . 

But you would not have t o do, as i n the 

case of P h i l a d e l p h i a , 135 s e p a r a t e h e a r i n g s . You can 
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s t r e a m l i n e t h a t by h a v i n g a s i n g l e -- a s i n g l e j u d i c i a l 

r e s p o nse. 

REPRESENTATIVE MANDERINO: So i f I can 

f o l l o w up, on the p r e t r i a l b a s i s , we saw a l o t o f 

s t a t i s t i c s about the number we have on death row, but I 

don't remember s e e i n g a number t h a t says we have on 

average X number o f d e a t h - q u a l i f i e d cases t h a t move 

fo r w a r d i n P e n n s y l v a n i a each y e a r . 

MR. DUNHAM: That's r i g h t . 

REPRESENTATIVE MANDERINO: What's t h a t 

number? 

MR. DUNHAM: We don't know. 

REPRESENTATIVE MANDERINO: We don't know? 

MR. DUNHAM: Because P e n n s y l v a n i a does not 

have a system f o r g a t h e r i n g i t up. In f a c t , I j u s t 

i n f o r m a l l y s t a r t e d t r y i n g t o f i g u r e out what's g o i n g on. 

I can t e l l you t h a t I'm aware o f 82 cases 

t h a t are c u r r e n t l y p e n d i n g t h a t are c a p i t a l c harges, but 

I know t h a t i t i s p r o b a b l y t w i c e t h a t amount. 

And t h e r e i s no f o r m a l b a s i s , t h e r e ' s no 

f o r m a l mechanism f o r us t o f i g u r e t h a t o u t . That's one 

of the t h i n g s t h a t we've been u r g i n g f o r y e a r s , but i t ' s 

a problem t h a t the R a c i a l and Gender E q u i t y Committee 

had. I t ' s a problem the ABA had. We don't have t h a t 

d a t a . 
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REPRESENTATIVE MANDERINO: Other s t a t e s do 

c o l l e c t i t ? That's what you were t r y i n g t o show us up 

t h e r e ? 

MR. DUNHAM: That's c o r r e c t . 

REPRESENTATIVE MANDERINO: With r e g a r d t o 

what o t h e r s t a t e s do v e r s u s us, one o f the o t h e r p o i n t s 

t h a t you made was k i n d o f i f we funded -- or you t a l k e d 

about how we fund o r don't fund a d e q u a t e l y i n d i g e n t 

d e f e n s e . 

I f we funded i n d i g e n t defense b e t t e r -- and 

-- and, a g a i n , you h i n t e d a t the f a c t t h a t even i f we d i d 

i t , we would p r o b a b l y s t i l l have t h i s d i s p a r a t e impact 

based on some o f the d a t a you showed w i t h r e g a r d t o 

P h i l a d e l p h i a . 

But i s t h e r e any c o r r e l a t i o n s t h a t have 

been drawn? For example, o t h e r than -- we're up t h e r e 

number one and two w i t h Texas. Do th e y have the same 

problem w i t h f u n d i n g i n d i g e n t defense as we do? 

MR. DUNHAM: Yes, they have a major 

problem. 

REPRESENTATIVE MANDERINO: In s t a t e s t h a t 

fund i n d i g e n t defense b e t t e r , are you -- s h o u l d I ta k e 

from your t e s t i m o n y t h e y s t i l l have r a c i a l l y d i s p a r a t e 

i m p a c t s , j u s t not as grave as ours? 

Do you u n d e r s t a n d where I'm g o i n g w i t h 
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t h i s ? 

MR. DUNHAM: Yeah. There are d i f f e r e n c e s . 

There appear t o be d i f f e r e n c e s based on whether t h e r e are 

s t a t e w i d e systems o f i n d i g e n t defense v e r s u s 

c o u n t y - b y - c o u n t y systems o f i n d i g e n t -- o f i n d i g e n t 

d e f e n s e . 

In the s t a t e s , such as New J e r s e y and New 

York t h a t a d e q u a t e l y funded i n d i g e n t defense and d i d so 

on a s t a t e w i d e l e v e l , the e v i d e n c e from t r i a l s was t h a t 

t h e r e was l e s s r a c i a l d i s p r o p o r t i o n a l i t y i n g e n e r a l , but 

we a l s o found t h e r e was a s i g n i f i c a n t r e d u c t i o n 

a l t o g e t h e r i n the use o f the death p e n a l t y and i n death 

v e r d i c t s when cases went t o t r i a l . 

When t h e r e i s good r e p r e s e n t a t i o n , when 

t h e r e ' s c o n s t i t u t i o n a l l y s u f f i c i e n t r e p r e s e n t a t i o n , t h e r e 

i s a d i s i n c e n t i v e f o r p r o s e c u t o r s t o seek death i n 

m a r g i n a l c a s e s , because t h e r e ' s l e s s p r o s p e c t o f w i n n i n g 

i n t hose m a r g i n a l c a s e s . 

And the t h e o r y i s , though we don't yet have 

the d a t a t h a t would bear t h i s o ut, t h a t i t ' s p r o b a b l y the 

m a r g i n a l cases t h a t produce much of the d i s c r i m i n a t i o n . 

The cases t h a t p r o b a b l y wouldn't be death 

cases i f t h e y were w e l l defended p r o b a b l y wouldn't be 

death cases i f they were l o o k e d a t more s e r i o u s l y . So a 

good defense system w i l l e l i m i n a t e those m a r g i n a l c a s e s . 
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REPRESENTATIVE MANDERINO: So can I tak e i t 

from what you s a i d , i s i t h a r d t o draw a c o n c l u s i o n ? I n 

P e n n s y l v a n i a -- not i n P e n n s y l v a n i a . We have no d a t a . 

But p l a c e s where t h e r e i s d a t a , i s i t -- i s i t ha r d t o 

draw a c o n c l u s i o n as t o which m a t t e r s more, the i n h e r e n t 

b i a s o f the -- o f the r a c i a l p r e j u d i c e o r adequate o r 

inadequate f u n d i n g o f the i n d i g e n t defense? 

MR. DUNHAM: Yeah. I t ' s h a r d t o say which one 

i s more i m p o r t a n t , but i t i s s a f e t o say t h a t b o t h are 

i m p o r t a n t . 

REPRESENTATIVE MANDERINO: And then my l a s t 

q u e s t i o n , because I know o t h e r members would have i t -¬

have q u e s t i o n s , I r e a l i z e t h a t perhaps some o f the 

evi d e n c e t h a t you p r e s e n t e d us which was v e r y 

P h i l a d e l p h i a - o r i e n t e d was because o f where t h e r e have 

been some s t u d i e s and some s p e c i f i c i n f o r m a t i o n g a t h e r e d , 

but I -- I -- I c o u l d almost conclude t h a t , w e l l , based 

on what you t o l d me, i f we, once a g a i n , j u s t got r i d o f 

the problem t h a t seems t o be P h i l a d e l p h i a , we wouldn't 

have a problem. 

So l e t me throw t h a t out t h a t way and l e t 

you address t h a t . 

MR. DUNHAM: Yeah. There are -- t h e r e i s 

c l e a r l y a problem i n P h i l a d e l p h i a . But the f a c t t h a t 

P h i l a d e l p h i a has an overwhelming problem doesn't mean 
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t h a t t h e r e a r e n ' t problems i n o t h e r p l a c e s . 

We do have a problem a c r o s s the s t a t e . And 

i f you took P h i l a d e l p h i a out o f the e q u a t i o n , we would 

s t i l l have a problem. The n a t u r e o f the problem would be 

d i f f e r e n t . 

What you see i n a l o t o f the c o u n t i e s i n 

n o r t h e a s t P e n n s y l v a n i a , then s l a n t i n g t h r o u g h the c e n t e r 

o f the s t a t e , i s what appears t o be an emerging p a t t e r n 

o f d i s c r i m i n a t i o n a g a i n s t L a t i n o d e f e n d a n t s . 

But you s t i l l do have r a c i a l l y 

d i s p r o p o r t i o n a t e r e p r e s e n t a t i o n o f A f r i c a n - A m e r i c a n s on 

death row i n the o t h e r c o u n t i e s . 

In terms o f p r o o f , almost a l l the s t u d i e s 

a c r o s s the c o u n t r y have shown g e o g r a p h i c d i s p a r i t i e s i n 

the i m p o s i t i o n o f the death p e n a l t y . I t i s almost always 

d i s c r e t e f a c t o r s , l o c a l p o l i t i c a l f a c t o r s , l o c a l s o c i a l 

f a c t o r s , t h a t are i n v o l v e d i n t h a t . 

There's no q u e s t i o n t h e r e would be 

d i s c r i m i n a t i o n found i n some o f -- some o f P e n n s y l v a n i a ' s 

c o u n t i e s . There's c e r t a i n l y p rima f a s c i a e v i d e n c e o f 

i t . 

And the R a c i a l J u s t i c e A c t would a t l e a s t 

c r e a t e a j u d i c i a l forum i n which we can f i n d out i f the 

d i s p r o p o r t i o n a t e impact i s a p r o d u c t o f d i s c r i m i n a t o r y 

d e c i s i o n making. 
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REPRESENTATIVE MANDERINO: Thank you, 

Mr. Dunham. 

CHAI^IAN CALTAGIRONE: R e p r e s e n t a t i v e 

Evans. 

REPRESENTATIVE EVANS: Thank you v e r y much, 

Mr. Chairman. 

Thank you, Mr. Dunham, f o r your t e s t i m o n y 

today as w e l l . 

On Page 1 of your PowerPoint p r e s e n t a t i o n 

you went down the s t a t i s t i c s , the p e r c e n t a g e s o f inmates 

on P e n n s y l v a n i a ' s death row. 59.9 p e r c e n t b l a c k , 31.5 

p e r c e n t w h i t e , 8.6 L a t i n o , and .09 A s i a n . 

In a u t o p i a n w o r l d where r a c i s m would not 

be a f a c t o r , where would you l i k e t o see the p e r c e n t a g e s 

f o r each o f those c a t e g o r i e s ? 

MR. DUNHAM: L e t me p r e f a c e t h a t by s a y i n g 

I would p r e f e r t h a t we don't have the death p e n a l t y . But 

i f we do have the death p e n a l t y , i f you're l o o k i n g f o r i t 

b e i n g imposed i n a n o n d i s c r i m i n a t o r y way, what you would 

want the d a t a t o r e f l e c t i s the pe r c e n t a g e i n which 

p a r t i c u l a r c l a s s e s o f defen d a n t s are c o m m i t t i n g 

d e a t h - e l i g i b l e o f f e n s e s . 

Now, we don't have r e a l l y good d a t a i n 

P e n n s y l v a n i a t h a t w i l l t e l l us e x a c t l y where t h a t i s , but 

the s u g g e s t i o n i s t h a t t h e r e ' s p r o b a b l y a t e n p e r c e n t 
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o v e r r e p r e s e n t a t i o n o f m i n o r i t i e s . 

REPRESENTATIVE EVANS: And t h a t d a t a would 

f a c t o r i n the preponderance o f crimes o r the number o f 

crime s committed? 

MR. DUNHAM: That's c o r r e c t . I t 

wouldn't -- t h i s wouldn't be a case o f -- you say t h a t , 

f o r example, the p o p u l a t i o n i n P h i l a d e l p h i a i s 44 p e r c e n t 

A f r i c a n - A m e r i c a n . T h e r e f o r e , death row s h o u l d be 44 

p e r c e n t A f r i c a n - A m e r i c a n . 

You have t o tak e i n t o c o n s i d e r a t i o n the 

crime s t a t i s t i c s , not j u s t the p o p u l a t i o n s t a t i s t i c s . 

REPRESENTATIVE EVANS: Thank you. And your 

f i r s t response, I t h i n k , i s -- i s t r u l y where t h i s i s a l l 

g o i n g . I ' l l make an analogy. I t may not be a p r o p e r 

analogy, but I t h i n k i t c a r r i e s some w e i g h t . 

Is t h a t you see l e g i s l a t i o n now f o r the 

a p p r o v a l o f m e d i c a l m a r i j u a n a i n P e n n s y l v a n i a , and i t ' s 

happened i n o t h e r s t a t e s , and -- and I b e l i e v e t h a t even 

the s u p p o r t e r s o f t h a t l e g i s l a t i o n , the t r u e g o a l i s t o 

make m a r i j u a n a l e g a l i n -- i n P e n n s y l v a n i a , not j u s t f o r 

m e d i c i n a l purposes. 

And I t h i n k i n l o o k i n g a t t h i s l e g i s l a t i o n , 

your t r u e g o a l i s t o e l i m i n a t e the death p e n a l t y , i s i t 

not? 

MR. DUNHAM: I don't have a g o a l . I mean 
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my -- my p e r s o n a l p r e f e r e n c e i s I don't -- I don't l i k e 

the death p e n a l t y . That's -- t h a t ' s a p r o d u c t o f my 

c l o s e t o 20 y e a r s as a defense l a w y e r . 

I've a c t u a l l y been c a l l e d as a j u r o r i n 

c a p i t a l cases -- a c a p i t a l case e a r l y i n my c a r e e r and 

t r u t h f u l l y answered the q u e s t i o n c o u l d I impose the death 

p e n a l t y i n an a p p r o p r i a t e case, and my answer was yes. 

So t h i s i s not something t h a t a r i s e s out o f 

a p o l i t i c a l p r e d i s p o s i t i o n . My o p i n i o n i s something t h a t 

a r i s e s out o f 20 y e a r s o f p r a c t i c i n g death p e n a l t y cases 

and s e e i n g t h a t P e n n s y l v a n i a has not been a b l e t o 

a d m i n i s t e r i t i n a manner t h a t ' s f a i r and e q u a l . 

But the q u e s t i o n here i s whether rac e i s an 

i s s u e t h a t s h o u l d be a d d r e s s e d . One need not a b o l i s h the 

death p e n a l t y i n o r d e r t o attempt t o address r a c i a l 

i n e q u i t i e s . And the c o n s i d e r a t i o n s h o u l d be what's f a i r , 

what's j u s t , and what s h o u l d we do i n a s o c i e t y t h a t -¬

where -- where we're s t r i v i n g f o r e q u a l i t y ? 

REPRESENTATIVE EVANS: What would the l e v e l 

o f r a c i s m need t o reach? I mean r a c i s m i s a p r e t t y b r o a d 

term. And i f you're g o i n g t o a t t a c k a j u r o r f o r b e i n g a 

r a c i s t , i s t h a t because maybe h i s b r o t h e r or s i s t e r 

b e l o n g s to a l l i n c l u s i v e o r e x c l u s i v e c l u b ? I s i t 

because someone made a comment u s i n g the N word? I s i t 

-- how -- how -- what would be the l e v e l t o say someone 
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i s r a c i s t ? 

MR. DUNHAM: The R a c i a l J u s t i c e A c t does not 

engage i n t h a t k i n d o f a n a l y s i s . I n f a c t , t h e r e are 

s e p a r a t e k i n d s o f c o n s t i t u t i o n a l v i o l a t i o n s t h a t can 

a l r e a d y be a l l e g e d i f a d e c i s i o n maker i n the case has 

s a i d something s p e c i f i c a l l y t h a t would demonstrate t h a t 

t h e y are r a c i a l l y b i a s e d a g a i n s t the defendant. 

What the R a c i a l J u s t i c e A c t addresses i s 

o v e r a l l s y s t e m i c e v i d e n c e o f u n f a i r n e s s , d i s p a r a t e impact 

t h a t suggests t h a t r a c e i s an i m p e r m i s s i b l e f a c t o r i n 

d e c i s i o n s as t o whether an i n d i v i d u a l s h o u l d l i v e o r 

d i e . 

So my answer t o t h a t i s t h a t i t ' s -- i t ' s 

o u t s i d e what the R a c i a l J u s t i c e A c t does. We c e r t a i n l y 

s h o u l d not be h a v i n g p e o p l e who have r a c i a l b i a s 

p a r t i c i p a t i n g i n -- i n c a p i t a l d e c i s i o n s . 

But t h a t ' s something t h a t ' s e n t i r e l y s e p a r a t e 

from s y s t e m i c e f f o r t s t o r e d r e s s r a c i a l d i s c r i m i n a t i o n 

t h a t t h i s a c t attempts t o a d d r e s s . 

REPRESENTATIVE EVANS: So i f I u n d e r s t a n d t h i s 

c o r r e c t l y , you're t a l k i n g about p r e t r i a l a c t i o n s and not 

a c t u a l l y d u r i n g the t r i a l ? The j u r y s e l e c t i o n i s where 

you're more f o c u s e d on than i t i s a f t e r the sentence i s 

made? 

MR. DUNHAM: W e l l , the focus on j u r y s e l e c t i o n 
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was t o i l l u s t r a t e one o f the mechanisms by which 

d i s c r i m i n a t i o n f r e q u e n t l y o c c u r s . 

REPRESENTATIVE EVANS: Okay. 

MR. DUNHAM: And what's i n t e r e s t i n g i s the 

R a c i a l J u s t i c e A c t get s a t a v e r y d i s c r e t e a r e a o f 

d i s c r i m i n a t i o n t h a t i s f r e q u e n t l y i m p o s s i b l e t o get a t 

o t h e r w i s e . 

There are times i n which p r o s e c u t o r s w i l l be 

making d e c i s i o n s i n i n d i v i d u a l cases and t h i n k i n g t h a t 

t h e y are not d o i n g a n y t h i n g on the b a s i s o f r a c e . But 

over the cou r s e of m u l t i p l e d e c i s i o n s , you see t h a t t h e i r 

d i s c r e t i o n i s e x e r c i s e d i n a way t h a t has r a c i a l 

e f f e c t s . 

I t may be a t the s u b c o n s c i o u s l e v e l . I t may be 

something t h a t you ca n ' t measure i n an i n d i v i d u a l case. 

The same t h i n g w i t h j u r i e s . There are a l o t o f 

s u b t l e i n f l u e n c e s . And so what the R a c i a l J u s t i c e A c t 

does i s a l l o w you -- a l l o w you t o aggregate what's 

happened a c r o s s c a s e s , a c r o s s time, w i t h i n a p a r t i c u l a r 

j u r i s d i c t i o n , and t o f i n d out whether th e s e s u b t l e t h i n g s 

have produced i m p e r m i s s i b l e d i s c r i m i n a t o r y impact. 

REPRESENTATIVE EVANS: So i f t h i s l e g i s l a t i o n 

i s e n a c t e d -- and I'm j u s t t r y i n g t o u n d e r s t a n d t h i s -¬

i f a defendant would have -- i f he's c o n v i c t e d and sent 

t o death row, they would have l e g a l r e d r e s s t o come back 
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and say t h i s i s an improper sentence because t h e r e was 

r a c i a l d i s c r i m i n a t i o n i n v o l v e d w i t h t h i s t r i a l ? 

MR. DUNHAM: Yes. 

REPRESENTATIVE EVANS: Okay. 

MR. DUNHAM: Yes. I b e l i e v e t h a t ' s the case. 

I don't b e l i e v e t h a t i s a n y t h i n g t h a t i s -- I mean 

p r o s p e c t i v e l y I don't t h i n k t h a t ' s a n y t h i n g much beyond 

what -- i n v o l v e s p r o c e s s e s much beyond what's a l r e a d y 

t h e r e . 

I t ' s j u s t a d i f f e r e n t k i n d o f c l a i m . And, o f 

c o u r s e , i f the c l a i m has a l r e a d y been p r e s e n t e d w i t h i n 

the j u r i s d i c t i o n , a l o t o f e v i d e n t i a r y m a t e r i a l s have 

a l r e a d y been developed. 

REPRESENTATIVE EVANS: Thank you. 

CHAIRMAN CALTAGIRONE: Other members? 

REPRESENTATIVE WATERS: Yes. 

CHAIRMAN CALTAGIRONE: R e p r e s e n t a t i v e 

Waters? 

REPRESENTATIVE WATERS: Yeah. Good 

morning. Thank you -¬

MR. DUNHAM: Good morning. 

REPRESENTATIVE WATERS: -- Mr. Chairman. 

Thank you, Mr. Chairman. S o r r y I wasn't here f o r the 

e a r l i e r comments t h a t were made. 

I wanted t o ask you, I don't know i f i t was 
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a l r e a d y d i s c u s s e d about the -- the case t h a t -- where -¬

i n P h i l a d e l p h i a where p e o p l e were b e i n g t a u g h t how t o 

e l i m i n a t e A f r i c a n - A m e r i c a n s from the j u r y , the j u r y 

p o o l . Was t h a t d i s c u s s e d a l r e a d y today? 

MR. DUNHAM: I a l l u d e d t o t h a t . And on the 

PowerPoint t h e r e are some -- t h e r e ' s some s l i d e s t h a t 

have e x c e r p t s from t h a t -- from t h a t v i d e o t a p e t r a i n i n g , 

yes. 

REPRESENTATIVE WATERS: Who was t h a t t h a t 

was accused o f d o i n g t h a t ? I f o r g e t what h i s name was 

now. 

MR. DUNHAM: The A s s i s t a n t D i s t r i c t 

A t t o r n e y was a gentleman by the name o f Jack McMahon. 

REPRESENTATIVE WATERS: Yes. That's 

r i g h t . Do we -- do we have any da t a t h a t shows d u r i n g 

the time o f j u r y s e l e c t i o n s where the -- the breakdown o f 

the -- how many times p e o p l e who are c a l l e d are 

e l i m i n a t e d from the j u r y p o o l and how many times were -¬

o t h e r p e o p l e were -- I say o t h e r , as not -- not i n a 

n e g a t i v e way, but i t ' s A f r i c a n - A m e r i c a n s o r pe o p l e o f 

c o l o r have been e x c l u d e d and then i n the o t h e r case where 

pe o p l e were not excluded? Do we have any d a t a on t h a t ? 

MR. DUNHAM: Yes, we do. We've been a b l e 

t o t a k e a l o o k a t 14,000 c h o i c e s t h a t the P h i l a d e l p h i a 

D i s t r i c t A t t o r n e y ' s O f f i c e made i n s e l e c t i n g j u r o r s . 
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And o f those 14,000 j u r o r s we were a b l e t o 

i d e n t i f y the r a c e o f a p p r o x i m a t e l y 12,000 o f them. Among 

those j u r o r s , over a - - c l o s e t o 20-year p e r i o d , the 

P h i l a d e l p h i a D i s t r i c t A t t o r n e y ' s O f f i c e was t w i c e as 

l i k e l y t o e x e r c i s e a peremptory c h a l l e n g e , t h a t i s , a 

d i s c r e t i o n a r y s t r i k e , t o e l i m i n a t e a b l a c k j u r o r from 

s e r v i c e as i t was -¬

REPRESENTATIVE WATERS: You say t w i c e as 

much? 

MR. DUNHAM: Twice as l i k e l y t o s t r i k e a 

b l a c k j u r o r as any o t h e r j u r o r . And the e f f e c t s are not 

l i m i t e d t o the -- the immediate rac e o f the j u r o r . 

L e t me r e p h r a s e t h a t . I t ' s not l i m i t e d 

j u s t t o b l a c k j u r o r s , because we've found t h a t among the 

w h i t e j u r o r s , when you ta k e a l o o k a t the neighborhoods 

i n which the w h i t e j u r o r s l i v e d -- and we were a b l e t o do 

t h i s because we were a b l e t o c r o s s - r e f e r e n c e the j u r o r ' s 

address and census t r a c k i n f o r m a t i o n t o o b t a i n the -- the 

neighborhood r a c e . 

Among w h i t e j u r o r s , you were t w i c e as 

l i k e l y t o be s t r u c k from j u r y s e r v i c e i f you l i v e d i n an 

i n t e g r a t e d neighborhood than i f you l i v e d i n a h i g h l y 

s e g r e g a t e d neighborhood. 

So t h e r e i s -- t h e r e are e f f e c t s based on 

the r a c e o f the defendant. There are e f f e c t s based upon 
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the type o f neighborhood t h a t the w h i t e j u r o r l i v e d i n . 

And the u l t i m a t e e f f e c t o f t h a t i s t h a t , 

whether by d e s i g n or j u s t by p r a c t i c e t h a t e v o l v e d over 

t i m e , the P h i l a d e l p h i a D i s t r i c t A t t o r n e y ' s O f f i c e ended 

up s e l e c t i n g f o r the most r a c i a l l y i n s u l a t e d and most 

r a c i a l l y i s o l a t e d w h i t e j u r o r s who a l s o happened to be 

the ones who were most l i k e l y t o be r a c i a l l y f e a r f u l , and 

I b e l i e v e t h a t ' s what accounts f o r the f a c t t h a t i n 

i n t e r r a c i a l k i l l i n g s the defendants who are most l i k e l y 

t o be sentenced to death are the defendants who have the 

d a r k e r s k i n f e a t u r e s and most s t e r e o t y p i c a l l y A f r i c a n 

f e a t u r e s as c o n t r a s t e d w i t h l i g h t - s k i n n e d b l a c k s or 

b l a c k s who have more European f e a t u r e s . 

REPRESENTATIVE WATERS: So then t h a t 

t o t a l l y k i l l s the whole n o t i o n o f b e i n g judged by a j u r y 

o f your peers when t h a t i s , i n f a c t , the outcomes t h a t 

are g o i n g on. 

And -- and then we hear -- I know a l o t o f 

f o l k s i n neighborhoods where I -- where I l i v e , the 

neighborhood where I l i v e and p e o p l e I know, t h e y don't 

even want t o p a r t i c i p a t e i n a j u r y . I f t h e y ' r e c a l l e d 

f o r j u r y duty, they don't even want t o come out because 

t h e y f e e l as though i t ' s a waste of t i m e . 

And i f you come out a l o t and f i n d y o u r s e l f 

b e i n g e x c l u d e d and e x c l u d e d and e x c l u d e d , sooner or l a t e r 
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you f e e l as though you're not wanted e i t h e r . So y o u ' l l 

p r o b a b l y j u s t not even want t o show up anymore, and t h a t 

i n the l o n g run p s y c h o l o g i c a l l y d i s c o u r a g e s a pe r s o n from 

even p a r t i c i p a t i n g a t a l l i n t h i s whole p r o c e s s . 

I t h i n k t h a t the -- the whole n o t i o n t h a t 

we had t o even have the c i v i l r i g h t s movement a t a l l , 

even a f t e r , s t i l l need t o have t h i s k i n d o f l e g i s l a t i o n , 

I t h i n k says a l o t about where we are as a -- as a j u s t 

s o c i e t y . 

But o b v i o u s l y -- o b v i o u s l y we do need i t . 

We w i l l have t o have another law to p r e v e n t p e o p l e from 

not b e i n g f a i r o r -- or t o i n c r e a s e the p o s s i b i l i t y o f 

j u s t i c e i n the j u r y -- i n our j u r y -- i n our j u r y 

j u s t i c e , j u s t i c e , quote/unquote. I'm g o i n g t o quote, put 

t h a t i n quotes, i n our j u s t i c e system. 

So now, i f t h i s law i s -- i f we do come t o 

pass w i t h t h i s law, how would -- would i t have any 

r e t r o a c t i v e e f f e c t s ? 

MR. DUNHAM: I t p e r m i t s p e o p l e who have 

a l r e a d y been sentenced t o death t o c h a l l e n g e t h e i r d eath 

sentences based upon r a c i a l -- yes. Based upon r a c i a l 

f a c t o r s , yes. 

REPRESENTATIVE WATERS: W i t h i n ? 

MS. COATES: One-year -¬

MR. DUNHAM: Y o u ' l l have one year t o b r i n g 
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the c l a i m . 

MS. COATES: -- window. 

MR. DUNHAM: But peopl e who have a l r e a d y 

been v i c t i m i z e d by r a c i a l d i s c r i m i n a t i o n , who have 

a l r e a d y been sent t o death row, w i l l have the o p p o r t u n i t y 

to seek r e d r e s s . 

REPRESENTATIVE WATERS: Say t h a t a g a i n . 

MR. DUNHAM: When you say does i t 

r e t r o a c t i v e l y a p p l y , does t h a t a p p l y t o pe o p l e who have 

a l r e a d y been sentenced t o death? 

REPRESENTATIVE WATERS: Yes. 

MR. DUNHAM: The answer i s yes. 

REPRESENTATIVE WATERS: Okay. 

MR. DUNHAM: There's a l i m i t e d time frame 

i n which t o b r i n g those c l a i m s t o c o u r t . But i f you are 

on death row now f o r a death sentence t h a t was imposed i n 

P h i l a d e l p h i a d u r i n g the e a r l y 1990s, f o r example, then 

you are a b l e w i t h i n t h a t one-year p e r i o d t o seek a c o u r t 

h e a r i n g t o determine whether the death sentence was a 

p r o d u c t of r a c i a l d i s c r i m i n a t i o n . 

REPRESENTATIVE WATERS: A l l r i g h t . So 

those p e o p l e t h a t d i d not do t h a t w i t h i n t h a t one year , 

by 1991, t h e y can't use t h i s . T h i s w i l l not be -¬

MR. DUNHAM: No. One y e a r . One year from 

the date the law goes i n t o e f f e c t . 
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REPRESENTATIVE WATERS: The law -- i f t h i s 

becomes law, t h e y ' l l have a year a f t e r , no m a t t e r how o l d 

t h e i r case i s , t o -- t o -- t o use t h i s law f o r -- f o r a 

r e t r i a l ? Would i t -- would i t be a r e t r i a l o r would i t 

MR. DUNHAM: No. I t would j u s t be to 

o v e r t u r n the death se n t e n c e . The law would not a f f e c t 

the c o n v i c t i o n . I t would o n l y a f f e c t the sentence. 

REPRESENTATIVE WATERS: W e l l , then i t s t i l l 

d oesn't go f a r enough. I f the pe r s o n was c o n v i c t e d based 

on r a c e , then a l o t o f o t h e r m i t i g a t i n g c i r c u m s t a n c e s 

might not have been a p a r t o f the e v i d e n c e , o r a t l e a s t 

c o n s i d e r e d . 

We know t h e r e have been cases where t h i n g s 

have been w i t h h e l d from the j u r y t o know. But I guess 

i t ' s g o i n g i n the r i g h t d i r e c t i o n . I t may not -- i t may 

not t a k e us where we want t o go. 

And I agree w i t h the -- my f e e l i n g on the 

death p e n a l t y i s -- I'm not s a y i n g I'm t o t a l l y opposed t o 

i t , because I'm not t o t a l l y opposed t o i t i n c e r t a i n 

c a s e s . 

And I don't even want t o t a l k about i t 

r i g h t now, but i n c e r t a i n c a s e s , I t h i n k w i t h c l e a r 

e v i d e n c e t h a t you got the r i g h t p e r s o n , you know, I'm not 

s a y i n g t h a t whatever the j u s t i c e i s s h o u l d not be c a r r i e d 
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out, but -- but I -- I do have a b i l l r i g h t now t h a t i s 

i n the committee f o r -- w e l l , i t ' s a r e s o l u t i o n r i g h t now 

i n the committee t o do a s t u d y on the -- on the -- on -¬

on the death p e n a l t y . 

We know a l o t o f peopl e who have been found 

i n n o c e n t a f t e r s e r v i n g l o n g p e r i o d s o f time i n j a i l f o r a 

crime they d i d n ' t commit. So I'm -- I'm -- I guess I'm 

k i n d o f l i k e you. I he a r d t h a t New J e r s e y says t h a t t h e y 

-- t h e y e l i m i n a t e d i t . I see you have t h a t up t h e r e , 

t o o . 

And t h e y save the t a x p a y e r s a l o t o f money 

as a r e s u l t o f i t . I don't know i f t h a t came out i n t h i s 

h e a r i n g yet or n o t . 

Of c o u r s e , we're not t r y i n g t o save money. 

We j u s t want t o make sure we're d o i n g the r i g h t t h i n g by 

-- by whatever, you know, the d e t e r m i n a t i o n i s terms o f 

a p p l y i n g j u s t i c e . 

So, you know, I -- I r e a l l y a p p r e c i a t e i t . 

And I'm g l a d you t o l d me what you s a i d . I need -- I'm -¬

I'm hopin g we can go over those f a c t s o f the -- o f the 

amount o f p e o p l e t h a t have been e x c l u d e d because based 

on -- I mean not based on but because I mean i t j u s t 

happens to come out t h a t more A f r i c a n - A m e r i c a n s are t w i c e 

as l i k e l y t o be e x c l u d e d and poor. I guess you would say 

i n most ca s e s , the p e o p l e t h a t are not A f r i c a n - A m e r i c a n s 
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or p e o p l e who come from more -- neighborhoods where maybe 

the y have more d i v e r s i t y i n t h e i r community are p r o b a b l y 

a l s o p e o p l e who have l e s s income i n -- i n many cases? 

Would you -- i s t h a t based on t h a t a n a l y s i s , l i k e 

K e n s i n g t o n and o t h e r p l a c e s l i k e t h a t ? 

MR. DUNHAM: W e l l , and you a l s o have areas 

such as S o c i e t y H i l l and Mount A i r y i n P h i l a d e l p h i a t h a t 

are r a c i a l l y i n t e g r a t e d where w h i t e j u r o r s were s t r u c k 

w i t h h i g h e r f r e q u e n c y than w h i t e j u r o r s i n -- i n 

s e g r e g a t e d neighborhoods. 

REPRESENTATIVE WATERS: I thank you. I 

a p p r e c i a t e your comments. 

CHAI^IAN CALTAGIRONE: Thank you. Are 

t h e r e any o t h e r q u e s t i o n s ? Mark? 

REPRESENTATIVE COHEN: May I? 

CHAI^IAN CALTAGIRONE: Sure. 

R e p r e s e n t a t i v e Cohen. 

REPRESENTATIVE COHEN: Yeah, I do. Your 

s t u d y o f peremptory c h a l l e n g e s , i s -- i s t h i s a l l cases 

or j u s t l i m i t e d t o death p e n a l t y cases? 

MR. DUNHAM: These were c a p i t a l c a s e s . 

REPRESENTATIVE COHEN: These were a l l -¬

the s e were c a p i t a l c a s e s . 

MR. DUNHAM: And — and R e p r e s e n t a t i v e 

Cohen, one t h i n g I s h o u l d -- I s h o u l d make c l e a r , the 
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d a t a on the peremptory c h a l l e n g e s was g a t h e r e d from the 

1980s through around 2001, 2002. 

We don't have d a t a on what the D i s t r i c t 

A t t o r n e y ' s O f f i c e has done s i n c e then and c e r t a i n l y t h e r e 

i s -- i t appears t h a t the new D i s t r i c t A t t o r n e y may not 

be engaging i n those p r a c t i c e s . 

I mean time w i l l t e l l . But I don't want t o 

l e a v e the i m p r e s s i o n t h a t the P h i l a d e l p h i a D i s t r i c t 

A t t o r n e y ' s O f f i c e i s c u r r e n t l y s t i l l engaging i n those 

p r a c t i c e s . 

The f a c t i s we don't know s t a t i s t i c a l l y how 

i t s peremptory c h a l l e n g e s have been e x e r c i s e d i n the l a s t 

f i v e o r s i x y e a r s . 

REPRESENTATIVE COHEN: Thank you. That 

answers my q u e s t i o n . 

I would j u s t l i k e t o say f o r -- b r i e f l y , 

f o r the r e c o r d , i n response t o R e p r e s e n t a t i v e Evans, the 

purpose of i n t r o d u c i n g the m e d i c a l m a r i j u a n a , w h i l e i t 

was t o l e g a l i z e m e d i c a l m a r i j u a n a i n P e n n s y l v a n i a , i t was 

not t o l e g a l i z e a l l m a r i j u a n a . 

I t h i n k the p u b l i c as a whole has a g r e a t 

u n d e r s t a n d i n g o f the d i f f e r e n c e s between as t o -- as t o 

the sponsors o f t h i s l e g i s l a t i o n . 

CHAIRMAN CALTAGIRONE: Any o t h e r 

q u e s t i o n s ? 
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Thank you, Bob. 

MR. DUNHAM: Thank you f o r the o p p o r t u n i t y . 

CHAIRMAN CALTAGIRONE: Good t o see you 

a g a i n , by the way. Thank you. 

W e ' l l next hear from W i l l i a m M. D i M a s c i o , 

the E x e c u t i v e D i r e c t o r o f the P e n n s y l v a n i a P r i s o n 

S o c i e t y . 

EXEC. DIRECTOR DiMASCIO: Good morning. 

REPRESENTATIVE MATZIE: Good morning. 

EXEC. DIRECTOR DiMASCIO: Thank you, 

Chairman C a l t a g i r o n e and members of the committee, f o r 

t h i s o p p o r t u n i t y t o speak here on b e h a l f o f House B i l l 

1996. 

T h i s l e g i s l a t i o n i s as c o m p e l l i n g as 

a n y t h i n g t h a t comes b e f o r e t h i s G e n e r a l Assembly because 

i t r e a l l y a ddresses i s s u e s o f l i f e and death and r a c i a l 

e q u i t y . In r e p r e s e n t i n g the P e n n s y l v a n i a P r i s o n S o c i e t y , 

I come t o you not as a b l e e d i n g h e a r t , but as a v o i c e o f 

an e n l i g h t e n e d and concerned c i t i z e n r y . 

Our s u p p o r t f o r t h i s b i l l i s p r e d i c a t e d 

upon the f o l l o w i n g : 

The d i s p r o p o r t i o n a t e a p p l i c a t i o n o f c a p i t a l 

punishment on the poor and m i n o r i t i e s t hroughout the 20th 

C e n t u r y . 

The waste of m i l l i o n s o f d o l l a r s over and 
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above what a sentence o f l i f e i n p r i s o n might c o s t . 

The death p e n a l t y ' s u t t e r l a c k o f d e t e r r e n t 

v a l u e . 

And, l a s t l y , any number of r e s p e c t i v e s t a t e 

and n a t i o n a l s t u d i e s t h a t c o n c l u d e u n m i s t a k a b l y t h a t 

r a c i a l b i a s i s prominent i n the use o f c a p i t a l 

punishment. 

And we heard about q u i t e a few o f them here 

t h i s morning. 

House B i l l 1996, I b e l i e v e , i s r e a l l y 

c r i t i c a l l y i m p o r t a n t because i t addresses the i s s u e s 

r a i s e d i n the Supreme Court d e c i s i o n i n 1987 i n the case 

of Warren McCleskey. That case, which a c c o r d i n g to 

Anthony Lewis, a n o t e d New York Times' c o l u m n i s t at the 

ti m e , s a i d e f f e c t i v e l y condoned the e x p r e s s i o n o f r a c i s m 

i n a p r o f o u n d a s p e c t o f our law. 

That d e c i s i o n , i n c i d e n t a l l y , was one i n 

which J u s t i c e P o w e l l , who wrote the m a j o r i t y o p i n i o n , 

l a t e r t o l d h i s b i o g r a p h e r t h a t i f t h e r e was one d e c i s i o n 

t h a t he c o u l d change from h i s c a r e e r i t would have been 

the McCleskey d e c i s i o n . 

S p e c i f i c a l l y , t h i s b i l l s t a t e s t h a t the 

defendant must show one or more of the f o l l o w i n g : 

F i r s t , t h a t the death sentence was sought 

or imposed s i g n i f i c a n t l y more f r e q u e n t l y on defendants o f 
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one r a c e over a n o t h e r . 

Second, t h a t the death sentence was sought 

t o be imposed s i g n i f i c a n t l y more f r e q u e n t l y f o r c a p i t a l 

o f f e n s e s a g a i n s t p e o p l e o f one r a c e than p e o p l e o f 

another r a c e . 

And, t h i r d , t h a t r a c e was a s i g n i f i c a n t 

f a c t o r when d e c i d i n g t o e x e r c i s e peremptory c h a l l e n g e s . 

And I t h i n k we j u s t h e a r d a f a i r l y t horough d i s c u s s i o n 

about a number of those i n s t a n c e s . 

In the aggregate, these s t i p u l a t i o n s are 

s u p p o r t e d by a s u b s t a n t i a l body of d a t a p r e s e n t e d i n 

numerous p u b l i c a t i o n s t h a t show the r a c i s t i m p l e m e n t a t i o n 

of the death p e n a l t y . In 2007, P r o f e s s o r D a v i d Baldus 

from the U n i v e r s i t y o f Iowa, and s t a t i s t i c s p r o f e s s o r , 

D a v i d Woodworth, p u b l i s h e d a s t u d y o f death p e n a l t y 

s e n t e n c i n g i n P h i l a d e l p h i a County from 1978 t o 2000. 

The s t u d y found t h a t r a c e s i g n i f i c a n t l y 

a f f e c t e d death p e n a l t y s e n t e n c i n g i n P h i l a d e l p h i a . And, 

b e f o r e t h a t s t u d y ' s p u b l i c a t i o n , Baldus t e s t i f i e d b e f o r e 

the P e n n s y l v a n i a Committee on R a c i a l and Gender B i a s i n 

the C r i m i n a l J u s t i c e System t h a t o n e - t h i r d o f 

A f r i c a n - A m e r i c a n s on death row from P h i l a d e l p h i a at the 

time would have been sen t e n c e d t o death w i t h o u t 

p o s s i b i l i t y o f p a r o l e but f o r the c o l o r o f t h e i r s k i n . 

In a d d i t i o n , the p r o f e s s o r compared b e i n g 
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A f r i c a n - A m e r i c a n t o b e i n g , quote, i n h i s words, s a d d l e d 

w i t h an e x t r a a g g r a v a t i n g f a c t o r . 

Q u a n t i t a t i v e d a t a a l s o show the death 

sentence was sought o r imposed s i g n i f i c a n t l y more 

f r e q u e n t l y f o r c a p i t a l cases a g a i n s t v i c t i m s o f one r a c e 

than v i c t i m s o f another r a c e . 

One example o f t h i s i s p r e s e n t e d i n 

s o c i o l o g i s t s M i c h a e l R a d l e t and Glenn P i e r c e ' s 

s t a t i s t i c a l a n a l y s e s o f p r o s e c u t o r i a l d i s c r e t i o n . I n 

cases w i t h w h i t e v i c t i m s and b l a c k d e f e n d a n t s , the 

r e s e a r c h e r s found t h a t not o n l y are p r o s e c u t o r s sometimes 

m o t i v a t e d t o seek a death sentence f o r reasons t h a t 

r e f l e c t the r a c i a l c o n f i g u r a t i o n of the c r i m e , but t h e y 

do -- they do so i n a way t h a t g r e a t l y reduces the 

p o s s i b i l i t i e s f o r d i s c o v e r i n g e v i d e n c e o f d i s c r i m i n a t i o n 

and a r b i t r a r i n e s s when o n l y l a t e r s t a g e s o f the j u d i c i a l 

p r o c e s s are examined. 

The U n i v e r s i t y o f M a r y l a n d s t u d y r e l e a s e d 

i n 2003 shows t h a t b l a c k s who k i l l w h i t e s are 2.5 times 

more l i k e l y t o be sent e n c e d t o death than w h i t e s who k i l l 

w h i t e s and 3.5 times more l i k e l y than are b l a c k s who k i l l 

b l a c k s . 

B a l d u s and Woodworth's s t u d y o f the death 

p e n a l t y i n P h i l a d e l p h i a a l s o s u p p o r t s an a s s e r t i o n t h a t 

r a c e was a f a c t o r i n d e t e r m i n i n g when p r o s e c u t o r s 
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e x e r c i s e d peremptory c h a l l e n g e s i n c a p i t a l c a s e s . They 

found t h a t , on average, p r o s e c u t o r s s t r u c k 51 p e r c e n t o f 

A f r i c a n -- A f r i c a n - A m e r i c a n v e n i r e members but o n l y 26 

p e r c e n t of the n o n - A f r i c a n - A m e r i c a n v e n i r e members. And 

ra c e r e f l e c t s -- r a c e e f f e c t s p e r s i s t e d a f t e r c o n t r o l l i n g 

f o r l e g i t i m a t e j u r o r c h a r a c t e r i s t i c s , such as o c c u p a t i o n , 

e d u c a t i o n , neighborhood, and the r e s p o n s e s . 

In t e s t i m o n y , a g a i n , b e f o r e the 

P e n n s y l v a n i a Committee on R a c i a l and Gender B i a s , B a l d u s 

a s s e r t e d t h a t i n s e l e c t -- i n the s e l e c t i o n o f c a p i t a l 

j u r i e s , P h i l a d e l p h i a p r o s e c u t o r s and defense c o u n s e l 

s y s t e m i c a l l y e x c l u d e v e n i r e members th r o u g h the use o f 

peremptory c h a l l e n g e s on the b a s i s o f t h e i r r a c e and 

gender and t h a t t h i s e x c l u s i o n based on r a c e and gender 

i s p r i n c i p a l l y the p r o d u c t o f h i g h p r o s e c u t o r i a l s t r i k e 

r a t e s a g a i n s t A f r i c a n - A m e r i c a n v e n i r e members t h a t are 

not o f f s e t o r c o u n t e r a c t e d by h i g h defense c o u n s e l s t r i k e 

r a t e s a g a i n s t n o n - A f r i c a n - A m e r i c a n members. 

Race o f j u r o r s and peremptory s t r i k e s 

become v e r y i m p o r t a n t when d i s c u s s i n g c a p i t a l cases i n 

which the defendant i s b l a c k and the v i c t i m i s w h i t e . In 

the U.S. Supreme Court 1986 d e c i s i o n i n Turner v. Murray 

the m a j o r i t y acknowledged t h a t j u r o r s can be i n f l u e n c e d 

by b o t h c o n s c i o u s and u n c o n s c i o u s r a c i s m i n cases w i t h an 

A f r i c a n - A m e r i c a n defendant and w h i t e v i c t i m . 
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A f o l l o w - u p s t u d y by the C a p i t a l J u s t i c e 

P r o j e c t examined 74 cases w i t h an A f r i c a n - A m e r i c a n 

defendant and a w h i t e v i c t i m . The s t u d y r e p o r t e d t h a t 

the j u r i e s -- t h a t j u r i e s w i t h fewer than f i v e w h i t e male 

j u r o r s handed down a death sentence 30 p e r c e n t o f the 

t i m e , but t h a t p e r c e n t a g e r o s e t o 70.7 p e r c e n t when f i v e 

o r more w h i t e male j u r o r s s a t on the j u r y . 

And w h i l e we're most concerned about r a c i a l 

e q u i t y and f a i r n e s s , the p o i n t has been r a i s e d here 

a l r e a d y about the c o s t i n c u r r e d t o the Commonwealth. 

I t ' s another c o m p e l l i n g f a c t t o c o n s i d e r , but t h e r e ' s a 

tremendous expense t h a t c a p i t a l punishment imposes on the 

a l r e a d y s t r a p p e d t r e a s u r y o f the Commonwealth. 

On top o f a l l o f the many problems 

a s s o c i a t e d w i t h death p e n a l t y l i t i g a t i o n , r a c i a l 

d i s p a r i t y adds a d d i t i o n a l a p p e l l a t e expenses. 

J u s t l a s t month, R i c h a r d D i e t e r , E x e c u t i v e 

D i r e c t o r o f the Death P e n a l t y I n f o r m a t i o n C e n t e r 

t e s t i f i e d , b e f o r e a Senate commission here i n H a r r i s b u r g , 

and by e x t r a p o l a t e -- we don't have a -- a good c o s t 

s t u d y i n P e n n s y l v a n i a , but by e x t r a p o l a t i n g from o t h e r 

s t u d i e s , he was a b l e t o e s t i m a t e t h a t the death p e n a l t y 

c o s t s the Commonwealth some $46 m i l l i o n a year w i t h 

v i r t u a l l y no r e t u r n . Inasmuch as the d e t e r r e n c e t h e o r y 

has been t h o r o u g h l y debunked, these are d o l l a r s t h a t are 
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t o t a l l y wasted. 

D i e t e r n o t e d t h a t a r e c e n t n a t i o n w i d e p o l l 

o f p o l i c e c h i e f s found c a p i t a l punishment ranked l a s t 

among crime f i g h t i n g s t r a t e g i e s and the l e a s t e f f i c i e n t 

use o f l i m i t e d t a x p a y e r d o l l a r s . P o l i c e c h i e f s would 

much r a t h e r see t h a t money spent on o t h e r s t r a t e g i e s t h e y 

b e l i e v e t o be more e f f e c t i v e . 

I f the i n e f f e c t i v e and e x p e n s i v e death 

p e n a l t y were e l i m i n a t e d , the q u e s t i o n o f r a c e and i t s 

i m p o s i t i o n would be moot. But the P r i s o n S o c i e t y 

c o n t i n u e s t o support the a b o l i t i o n o f the death p e n a l t y ; 

but as l o n g as the s a n c t i o n remains on the books, 

c i t i z e n s need assurance t h a t i t i s used f a i r l y and 

even-handedly i n a l l c a s e s . 

G i v e n the f a c t s and the h i s t o r y o f c a p i t a l 

punishment, t h a t accomplishment i s no s m a l l f e a t , 

a l t h o u g h House B i l l 1996, we b e l i e v e , i s a s t e p i n the 

r i g h t d i r e c t i o n . 

The l a t e J u s t i c e Thurgood M a r s h a l l t o l d the 

American Bar A s s o c i a t i o n almost 18 ye a r s ago t h a t the 

Supreme Court r e s t o r e d the use o f c a p i t a l punishment i n 

the Gregg v. G e o r g i a d e c i s i o n , quote, p r e m i s e d on the 

promise t h a t i t would be a d m i n i s t e r e d w i t h f a i r n e s s and 

j u s t i c e . 

I n s t e a d , the promise has been a c r u e l and 
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empty mockery, he added. I f not remedied, the sc a n d a l o u s 

s t a t e o f our p r e s e n t system o f c a p i t a l punishment w i l l 

c a s t a p a l l o f shame over our s o c i e t y f o r y e a r s t o come. 

We cannot l e t i t c o n t i n u e . 

U n f o r t u n a t e l y , we have p e r m i t t e d t h i s 

t r a v e s t y t o go on f o r f a r too l o n g . So we s a l u t e 

R e p r e s e n t a t i v e M a t z i e and t h i s -- t h i s committee f o r 

c o n s i d e r i n g t h i s l o n g overdue r e m e d i a l l e g i s l a t i o n . We 

s t r o n g l y urge members of the committee t o s u p p o r t i t -¬

the measure. 

Thank you. 

CHAI^IAN CALTAGIRONE: Thank you. 

Q u e s t i o n s ? 

Okay. Thank you. 

EXEC. DIRECTOR DiMASCIO: Thank you. 

CHAI^IAN CALTAGIRONE: W e ' l l next hear from 

Jeremy C o l l i n s , D i r e c t o r o f the N o r t h C a r o l i n a C o a l i t i o n 

f o r a Moratorium. 

DIRECTOR COLLINS: Good morning. 

CHAI^IAN CALTAGIRONE: Good morning. 

REPRESENTATIVE MATZIE: Good morning. 

DIRECTOR COLLINS: I b e l i e v e everyone has a 

w r i t t e n copy o f my t e s t i m o n y . 

To the Governor o f t h i s g r e a t s t a t e , 

Governor Ed R e n d e l l , and h i s h o n o r a b l e c a b i n e t ; t o the 
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L i e u t e n a n t Governor and P r e s i d e n t Pro Tempore of your 

Senate, Joseph S c a r n a t i , and t o the l e a d e r o f t h i s g r e a t 

House, Speaker K e i t h M c C a l l , and to the c h a i r o f t h i s 

J u d i c i a r y Committee, R e p r e s e n t a t i v e C a l t a g i r o n e , and t o 

you, the e l e c t e d r e p r e s e n t a t i v e s of the p e o p l e of t h i s 

s t a t e , I e x t e n d my s i n c e r e g r a t i t u d e and a p p r e c i a t i o n f o r 

the o p p o r t u n i t y to speak b e f o r e you t h i s morning. 

As s t a t e d , my name i s Jeremy C o l l i n s . I'm 

the d i r e c t o r o f the N o r t h C a r o l i n a C o a l i t i o n f o r a 

M oratorium, a p a r t n e r s h i p o f o r g a n i z a t i o n s and 

i n d i v i d u a l s a c r o s s the s t a t e t h a t s u p p o r t s reforms t o the 

N o r t h C a r o l i n a c a p i t a l punishment -- I'm s o r r y -¬

s u p p o r t s reforms t o the N o r t h C a r o l i n a c a p i t a l punishment 

p r o c e s s — c a p i t a l punishment system. 

The campaign's membership i n c l u d e s 

Democrats and R e p u b l i c a n s , a t t o r n e y s , p o l i t i c i a n s , f a i t h 

l e a d e r s and communities from a v a r i e t y o f denominations 

and n o n p r o f i t o r g a n i z a t i o n s whose m i s s i o n s are d e d i c a t e d 

t o c r i m i n a l j u s t i c e r e f o r m , v i c t i m s ' r i g h t s , and 

r e s t o r a t i v e j u s t i c e . 

I am honored t o appear b e f o r e you today on 

b e h a l f o f our 25 s t a t e c o a l i t i o n p a r t n e r s and the g r e a t 

s t a t e o f N o r t h C a r o l i n a . 

T h i s morning I'm here t o speak b r i e f l y 

about a b i l l c u r r e n t l y b e f o r e t h i s body t h a t would 
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address the i s s u e o f r a c i a l b i a s and P e n n s y l v a n i a ' s 

c a p i t a l p r o c e d u r e . R a c i a l b i a s has and c o n t i n u e s t o p l a y 

an i n a p p r o p r i a t e r o l e i n c a p i t a l s e n t e n c i n g i n 

P e n n s y l v a n i a , i n N o r t h C a r o l i n a , and a c r o s s the U n i t e d 

S t a t e s . 

I'm proud t o share t h a t l a s t year N o r t h 

C a r o l i n a took the brave s t e p o f e n a c t i n g the N o r t h 

C a r o l i n a R a c i a l J u s t i c e A c t . T h i s b i l l , j u s t as your 

House B i l l 1996, p r o v i d e s no p e r s o n s h a l l be sentenced t o 

death or e x e c u t e d p u r s u a n t t o any judgment based on 

r a c e . 

I t would be an understatement t o say t h a t 

passage of t h i s l e g i s l a t i o n was not an easy t a s k i n N o r t h 

C a r o l i n a . Our b i l l s p o n s o r s , o t h e r s u p p o r t i v e 

l e g i s l a t o r s , c i v i l and r e l i g i o u s l e a d e r s , b o t h b l a c k and 

w h i t e , worked t i r e l e s s l y t o promote the p r i n c i p l e t h a t 

f a i r n e s s t o a l l p e r s o n s , r e g a r d l e s s o f r a c e , i s e s s e n t i a l 

to our c a p i t a l punishment p r o c e s s and our c r i m i n a l 

j u s t i c e system a t l a r g e . 

I would l o v e t o t e l l you -- I would l o v e t o 

t e l l you how we passed the R a c i a l J u s t i c e A c t i n N o r t h 

C a r o l i n a and the rough r o a d we t r a v e r s e d . I t ' s a 

w o n d e r f u l s t o r y and I never t i r e — t i r e o f s h a r i n g i t . 

But today I would r a t h e r spend my time t a l k i n g t o you 

about the amazing t h i n g s we've seen i n N o r t h C a r o l i n a 
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s i n c e p a s s i n g t h i s a c t . 

For the f i r s t t i m e , the s t a t e has enab -¬

e s t a b l i s h e d an e n f o r c e a b l e compact w i t h i t s c i t i z e n s t h a t 

no p e r s o n w i l l be e x e c u t e d i f i t can be shown t h a t t h e r e 

i s a s i g n i f i c a n t r i s k t h a t r a c e was a f a c t o r on the p a r t 

o f the j u s t i c e system when d e c i d i n g whether persons l i v e 

o r d i e . 

T h i s a c t g i v e s N o r t h C a r o l i n a c i t i z e n s 

g e n e r a l l y , and i t s m i n o r i t y c i t i z e n s i n p a r t i c u l a r , 

g r e a t e r c o n f i d e n c e t h a t the death p e n a l t y w i l l not be 

meted out i n N o r t h C a r o l i n a i n an a r b i t r a r y or 

d i s c r i m i n a t o r y f a s h i o n . 

By i t s w i l l i n g n e s s to engage i n 

s e l f - e x a m i n a t i o n about p a s t r a c i a l d i s c r i m i n a t i o n and 

f u t u r e p r o c e d u r a l p r o t e c t i o n s , N o r t h C a r o l i n a has 

e s t a b l i s h e d i t s e l f as a l e a d e r i n f a i r n e s s and j u s t i c e . 

A d d i t i o n a l l y , by examining the p r a c t i c e s o f 

e x c l u d i n g c e r t a i n m i n o r i t i e s from j u r i e s , the R a c i a l 

J u s t i c e A c t w i l l h e l p t o weed out s t a t e - s p o n s o r e d 

d i s c r i m i n a t i o n i n j u r y s e l e c t i o n and, as a r e s u l t , l e a d 

t o more d i v e r s e j u r i e s a c r o s s the c r i m i n a l j u s t i c e 

system. The R a c i a l J u s t i c e A c t sends an o f f i c i a l message 

t h a t r a c i a l d i s c r i m i n a t i o n , wherever i t i s found, w i l l 

not be t o l e r a t e d by the s t a t e . 

In s h o r t , we p a s s e d t h i s b i l l i n N o r t h 
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C a r o l i n a because we were w i l l i n g to r e c o g n i z e and address 

a g l a r i n g problem i n N o r t h C a r o l i n a . I would submit t o 

you t h a t our shared o f f i c i a l s t a t e d r i n k o f m i l k i s not 

the o n l y two t h i n g s our s t a t e s have i n common. 

In N o r t h C a r o l i n a , the D a r r y l Hunt case 

became a symbol of a breakdown i n the c o u r t system f o r 

p e o p l e o f c o l o r . That symbol became much worse i n 2008 

w i t h the e x o n e r a t i o n o f t h r e e A f r i c a n - A m e r i c a n men from 

N o r t h C a r o l i n a ' s death row: Levon Jones, Jonathan 

Hoffman, and G l e n Edward Chapman. 

Both P e n n s y l v a n i a and N o r t h C a r o l i n a share 

h i s t o r y of p r o s e c u t o r s u s i n g peremptory c h a l l e n g e s t o 

e x c l u d e A f r i c a n - A m e r i c a n s from c a p i t a l j u r y s e r v i c e . In 

N o r t h C a r o l i n a , A f r i c a n - A m e r i c a n s are r o u t i n e l y e x c l u d e d 

from c a p i t a l j u r i e s , r e s u l t i n g i n many of the men and 

women l i v i n g on N o r t h C a r o l i n a ' s death row b e i n g 

s e n t e n c e d t o death by a l l w h i t e j u r i e s . 

I n N o r t h C a r o l i n a , a 1996 s t u d y o f r a c e and 

the death p e n a l t y found t h a t A f r i c a n - A m e r i c a n s are 3.5 

times more l i k e l y t o r e c e i v e a death sentence f o r the 

murder of a w h i t e p e r s o n . S i m i l a r l y , P h i l a d e l p h i a was 

the o n l y one o f two j u r i s d i c t i o n s i n the c o u n t r y , the 

o t h e r b e i n g Houston, Texas, where s t a t i s t i c i a n s found an 

a c t u a l c o r r e l a t i o n between the r a c e o f the defendant and 

the i m p o s i t i o n o f the death p e n a l t y i n r e c e n t t i m e s . 
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N o r t h C a r o l i n a and P e n n s y l v a n i a have a 

h i s t o r y of l e a d i n g the n a t i o n i n c r i m i n a l j u s t i c e r e f o r m 

to make the system b e t t e r , f a i r e r , and more j u s t . The 

P e n n s y l v a n i a Rule i s -- i s known to a l l s t u d e n t s of 

c r i m i n a l law as the f i r s t attempt t o narrow the c l a s s o f 

cases f o r which death was an e l i g i b l e punishment. 

The P e n n s y l v a n i a P r i s o n S o c i e t y was the 

f i r s t p u b l i c e d u c a t i o n and advocacy group i n America t o 

fo c u s on more humane c o n d i t i o n s o f punishment. 

Our comparisons put a s i d e , perhaps the most 

c o m p e l l i n g r e a s o n f o r you t o pass t h i s b i l l has t o do 

w i t h the d e c i s i o n the Supreme Court o f the U n i t e d S t a t e s 

made about 23 years ago. W h i l e the McCleskey d e c i s i o n o f 

1987 acknowledged the problem o f r a c i a l b i a s i n c a p i t a l 

s e n t e n c i n g , the Court s a i d a d d r e s s i n g the problem would 

f o r c e them t o d e a l w i t h the unmanageable problem of 

r a c i a l b i a s i n the e n t i r e c r i m i n a l j u s t i c e system. 

I n s t e a d they found t h a t w h i l e Mr. McCleskey's showing o f 

r a c i a l b i a s i n G e o r g i a was c o m p e l l i n g , s t a t e l e g i s l a t o r s 

were the a p p r o p r i a t e b o d i e s t o remedy such i n j u s t i c e s . 

House B i l l 1996 i s P e n n s y l v a n i a ' s response 

to the C o u r t ' s charge a t a d d r e s s i n g r a c i a l b i a s i n 

c a p i t a l s e n t e n c i n g . T h i s r e f o r m w i l l empower the s t a t e 

c o u r t s t o determine based on f a c t s whether or not r a c e 

was a s i g n i f i c a n t f a c t o r i n the d e c i s i o n s t o seek or 
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impose a death sentence. 

I w i l l not s t a n d b e f o r e you and suggest -¬

a c t u a l l y as I s i t b e f o r e you -- and suggest t h a t the 

p r o c e s s of e n a c t i n g t h i s i m p o r t a n t p i e c e o f l e g i s l a t i o n 

was s i m p l e . There were those i n N o r t h C a r o l i n a who, 

d e s p i t e the acknowledgment o f r a c i a l b i a s i n the c a p i t a l 

punishment p r o c e s s , chose p o l i t i c a l p o p u l a r i t y over the 

p o l i t i c s o f j u s t i c e and f a i r n e s s . 

I w i l l concede t h a t many o f your c o l l e a g u e s 

w i l l do the same. Some p r o s e c u t o r s i n N o r t h C a r o l i n a 

warned l e g i s l a t o r s t h a t the R a c i a l J u s t i c e A c t would end 

the death p e n a l t y i n N o r t h C a r o l i n a , but i t has had no 

such e f f e c t . 

In f a c t , t h e r e have been an e q u a l number o f 

c a p i t a l p r o s e c u t i o n s i n N o r t h C a r o l i n a over the p a s t two 

y e a r s . And, a d d i t i o n a l l y , t h e r e were two death sentences 

i n 2009 compared t o the two death sentences a l r e a d y i n 

2010. 

In l i g h t o f the abundant e v i d e n c e 

documenting t h i s i s s u e , I hope and p r a y t h a t t h i s body 

w i l l r e f u s e t o succumb t o the r h e t o r i c o f d i v i s i o n and 

f e a r and choose to acknowledge and address t h i s problem. 

For the j u d i c i a l -- f o r the j u d i c i a l system 

t o work most e f f e c t i v e l y , a l l p e o p l e i n the s t a t e have t o 

f e e l and b e l i e v e t h a t i t i s a v a i l a b l e t o them and w o r k i n g 
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f o r them. In N o r t h C a r o l i n a , t h e r e was a growing 

f e e l i n g , p a r t i c u l a r l y among p e o p l e o f c o l o r , t h a t the 

j u d i c i a l system d i d not work f o r them. 

A j u s t i c e system t h a t s e r v e s o n l y some w e l l 

i s not j u s t i c e . I t i s , i n f a c t , i n j u s t i c e . I charge you 

to do j u s t i c e . 

I o f f e r t o you e v e r y r e s o u r c e a t my 

d i s p o s a l t o h e l p you pass t h i s b i l l . The R a c i a l J u s t i c e 

A c t r e j e c t s the n o t i o n t h a t we can r e l y on human b e i n g s 

t o be i m p a r t i a l and t h a t we are i n c a p a b l e o f p o l i c i n g 

o u r s e l v e s . 

I submit t o you t h a t p a s s i n g the R a c i a l 

J u s t i c e A c t i s a s i m p l e s t e p t h a t s t r e n g t h e n s what we a l l 

hope f o r the w o r l d we l i v e i n and the r e s p e c t i v e s t a t e s 

we l o v e . I t ensures t h a t j u s t i c e works f o r everyone. 

Thank you. I'm happy t o answer any 

q u e s t i o n s about N o r t h C a r o l i n a . I n o t i c e d t h e r e was a 

number o f p r o c e d u r a l q u e s t i o n s asked e a r l i e r about what 

i t would mean t o have a R a c i a l J u s t i c e A c t . 

I can a l s o speak t o -- t o i n d i g e n t defense 

s e r v i c e . We have an i n d i g e n t defense s e r v i c e i n N o r t h 

C a r o l i n a t h a t has been f u l l y funded s i n c e 2001. But I'm 

happy t o answer any q u e s t i o n s . 

CHAI^IAN CALTAGIRONE: Thank you. 

Q u e s t i o n s ? 
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Yes. Kathy. 

REPRESENTATIVE MANDERINO: Thank you. 

Thank you, D i r e c t o r C o l l i n s . 

I would l i k e t o hear -- l e t ' s see. I'm 

t r y i n g t o q u i c k l y remember. What year -- was i t j u s t 

l a s t year t h a t you pass e d your -¬

DIRECTOR COLLINS: Yes, ma'am. August 5 t h , 

2009. 

REPRESENTATIVE MANDERINO: Okay. So what 

impact -- p r a c t i c a l impacts have you seen so f a r i n terms 

of e i t h e r what i t ' s -- how you're i m p l e m e n t i n g i t , what 

i t ' s c o s t i n g t o implement, what the r e s u l t s have been, e t 

c e t e r a ? 

DIRECTOR COLLINS: W e l l , i n t e r e s t i n g l y 

enough, your b i l l , j u s t as our b i l l , has a one-year 

sunset f o r defendants who are on death row t o f i l e a 

r a c i a l j u s t i c e m otion. 

The -- so -- so what we've done s i n c e 

August 5th i s we have, by use o f p r i v a t e and f o u n d a t i o n 

d o l l a r s , had a s t u d y o f r a c e and the death p e n a l t y done 

t h a t ' s b e i n g implemented -- t h a t ' s b e i n g c a r r i e d out now 

i n N o r t h C a r o l i n a . And the f i n d i n g s w i l l not be r e l e a s e d 

u n t i l the end o f t h i s month. 

So we have no -- no p o s t - c o n v i c t i o n motions 

f i l e d f o r the R a c i a l J u s t i c e A c t . And t h i s i s a p e r f e c t 
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segue t h a t answers a q u e s t i o n , I t h i n k , from e a r l i e r . 

I f a defendant f i l e s a p r e t r i a l motion 

a l l e g i n g r a c i a l b i a s , t h e y cannot f i l e -- t h e y cannot 

a d d i t i o n a l l y f i l e a p o s t - c o n v i c t i o n m o t i o n . So you can ' t 

t a k e two b i t e s a t the a p p l e . Only one b i t e a t the 

a p p l e . 

So as f a r as r e a l e v i d e n c e o f what we've 

seen s i n c e p a s s i n g t h i s a c t , t h e r e i s no d a t a y e t . We -¬

we are c h a r t i n g new waters h e r e . As was -- as was s t a t e d 

e a r l i e r , Kentucky i s the o n l y o t h e r s t a t e t h a t has a 

R a c i a l J u s t i c e A c t and t h e i r b i l l i s not much d i f f e r e n t 

from o u r s . 

What we have seen a n e c d o t a l l y a c r o s s the 

s t a t e i s l a w y e r s , b o t h on the defense s i d e and the 

p r o s e c u t o r ' s s i d e , t h i n k i n g more c l e a r l y and d i l i g e n t l y 

about the d e c i s i o n t o p r o c e e d c a p i t a l l y i n many o f the s e 

c a s e s . 

In N o r t h C a r o l i n a we have a Rule 24 h e a r i n g 

b e f o r e e v e r y c a p i t a l t r i a l . A t t h i s Rule 24 h e a r i n g 

t h a t ' s when the p r o s e c u t o r announces t o the c o u r t t h a t 

t h e y i n t e n d t o pr o c e e d c a p i t a l l y . 

I t ' s a t t h i s same h e a r i n g t h a t the defense 

can r a i s e t h i s r a c i a l j u s t i c e motion. We have had a few 

of those motions f i l e d p r e t r i a l but no h e a r i n g s on those 

m o t i o n s . 
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And I would a l s o submit t o you t h a t t h e r e 

are dozens o f motions t h a t b o t h p r o s e c u t o r s and defense 

bar can -- can -- can r a i s e p r e t r i a l , and t h i s motion 

does not seem t o weigh more h e a v i l y f i n a n c i a l l y on the 

c o u r t than any o f those o t h e r motions t h a t might be 

f i l e d . 

I t h i n k the most i m p o r t a n t t h i n g t h a t we've 

seen a c r o s s the s t a t e i s t h i s renewed sense o f 

c o n f i d e n c e , p a r t i c u l a r l y i n the A f r i c a n o r m i n o r i t y 

community, but a c r o s s the s t a t e t h a t the G e n e r a l Assembly 

was w i l l i n g t o d e a l w i t h a problem t h a t , you know, w h i l e 

we might d i f f e r on the way we address i t , we can a l l 

agree i t e x i s t s , and t h a t i s t h i s problem o f r a c e b i a s . 

What we -- t h i s b i l l a d d r e s s es c a p i t a l 

s e n t e n c i n g , but as w i t h the c o u r t s , as McCleskey noted, 

t h a t t h e r e ' s a problem w i t h r a c e b i a s a c r o s s the c r i m i n a l 

j u s t i c e system. So I t h i n k t h e r e ' s a -- you know, 

c l e a r l y we've seen k i n d o f a -- a renewed sense o f 

enthusiasm about p e o p l e ' s w i l l i n g n e s s t o p a r t i c i p a t e . 

I mentioned our j u r y s t u d y , as a p a r t o f 

t h i s -- as a p a r t o f t h i s r a c i a l b i a s s t u d y i n N o r t h 

C a r o l i n a , t h e y ' r e a l s o d o i n g a st u d y o f peremptory 

c h a l l e n g e s i n N o r t h C a r o l i n a . And -- and what we've 

seen -- what we found a n e c d o t a l l y i s t h a t t h e r e are 

A f r i c a n - A m e r i c a n s s t r u c k from j u r i e s i n many of these 
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c o u n t i e s , many of the s e j u r i s d i c t i o n , and t h e r e ' s a 

renewed sense o f en t h u s i a s m about the w i l l i n g n e s s o f the 

s t a t e t o -- t o not o n l y address the i s s u e but t o remedy 

i t w i t h an a c t l i k e t h i s . 

REPRESENTATIVE MANDERINO: I may -- I'm 

sure t h i s came up when you were t r y i n g t o move t h i s 

l e g i s l a t i o n t h r ough your G e n e r a l Assembly. 

I f t h i s becomes -- became law -- i f t h i s 

becomes law, then e v e r y m i n o r i t y defendant b e i n g charged 

w i t h a cri m e , t h i s i s g o i n g t o be one o f the p r e t r i a l 

motions t h a t g e t s f i l e d i n e v e r y case and i f i t happens 

to be the j u r i s d i c t i o n t h a t i s l i k e my c i t y where I come 

from, i n P h i l a d e l p h i a where you a l r e a d y have t h i s 

s t a t i s t i c a l e v i d e n c e t h a t shows these k i n d o f d i s p a r a t e 

i m p a c t s , no m i n o r i t y p e r s o n i s g o i n g t o be a b l e t o be 

brought on -- up f o r a c a p i t a l case. 

P l e a s e address t h a t . 

DIRECTOR COLLINS: W e l l , okay. F i r s t o f 

a l l , you know, t o be f a i r , the b i l l i s not l i m i t e d t o 

m i n o r i t y d e f e n d a n t s . A w h i t e defendant c o u l d r a i s e the 

c l a i m t h a t w h i t e j u r o r s were s t r u c k from t h e i r j u r y . 

Because what we know from the e v i d e n c e , from the f a c t s , 

from the s t a t i s t i c s , i s t h a t A f r i c a n - A m e r i c a n j u r o r s are 

l e s s l i k e l y t o f i n d -- t o -- t o -- t o f i n d d eath as a 

punishment i n a c a p i t a l t r i a l . 
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So a -- a -- a n o n - m i n o r i t y defendant 

can -- does have the b e n e f i t o f the R a c i a l J u s t i c e A c t . 

To answer your second q u e s t i o n , i t i s not 

a -- i t s h o u l d not be a foregone c o n c l u s i o n t h a t e v e r y 

m i n o r i t y w i l l r a i s e a p r e t r i a l motion a l l o w i n g them t o 

evade - - t o evade a death s e n t e n c e . As I s t a t e d e a r l i e r , 

i f you r a i s e a p r e t r i a l m otion, you do not have -- i f you 

r a i s e a p r e t r i a l m o tion a s s e r t i n g t h a t a p r o s e c u t o r i s 

s e e k i n g death a g a i n s t you as a p a r t o f some r a c i a l b i a s 

t r e n d and you l o s e , you cannot r a i s e a p o s t - c o n v i c t i o n 

m o t i o n . 

So I would -- I would o f f e r t o you t h a t -¬

t h a t most m i n o r i t y d e f e n d a n t s , most defe n d a n t s w i l l be 

l e s s l i k e l y t o r a i s e a p r e t r i a l motion and more l i k e l y t o 

r a i s e a p o s t - c o n v i c t i o n m otion which -- which, a g a i n , i s 

not another l e v e l o f a p p e a l . A l l r i g h t ? I t ' s -- i t ' s 

j u s t -- i t ' s -- i t ' s a motion b e f o r e the c o u r t as a -- as 

a -- as a mechanism of r e v i e w , but i t does not add a new 

l a y e r o f a p p e a l s t o your p r o c e s s . 

But -- so I would not c o n s i d e r i t a 

foregone c o n c l u s i o n t h a t e v e r y m i n o r i t y defendant w i l l 

r a i s e a p r e t r i a l m o t i o n . 

REPRESENTATIVE MANDERINO: Okay. In N o r t h 

C a r o l i n a your -- you -- your a c t has been i n p l a c e f o r a 

y e a r . You t a l k e d about the p r o c e s s you're g o i n g through 
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w i t h r e g a r d t o p o s t - c o n v i c t i o n . 

T e l l me what's happening i n a t the t r i a l 

c o u r t l e v e l r i g h t now i n N o r t h C a r o l i n a , i f you have any 

i n f o r m a t i o n on t h a t , o r has t h a t not y e t gone i n t o e f f e c t 

y e t e i t h e r ? 

T e l l me what i s happening i n terms of f o l k s 

b e i n g brought f o r c a p i t a l charges and -- and what's 

happening. 

DIRECTOR COLLINS: Okay. We -- we d i d -¬

so as -- t h i s a c t passe d August 5 t h , 2009. We have one, 

maybe two p r o s e c u t o r s i n N o r t h C a r o l i n a t h a t have 

a r e p r e s e n t -- a r e p u t a t i o n much l i k e your p r o s e c u t o r 

here i n -- i n P e n n s y l v a n i a , the a s s i s t a n t p r o s e c u t o r t h a t 

was mentioned e a r l i e r i n the st u d y . 

You know, one o f those p r o s e c u t o r s d e c i d e d 

t o not pr o c e e d c a p i t a l l y i n a case t h a t -- t h a t he had 

a l r e a d y d e c i d e d to p r o c e e d c a p i t a l l y i n , because t h e r e 

were -- i t was a c i r c u m s t a n t i a l case. I t h i n k t h a t the 

w r i t i n g was on the w a l l as f a r as the e v i d e n c e a g a i n s t 

the defendant, and t h i s was the same p r o s e c u t o r who had 

t r i e d D a r r y l Hunt i n Winston-Salem, N o r t h C a r o l i n a . 

So t h a t the thought p r o c e s s was t h a t t h i s 

case would be o v e r l y s c r u t i n i z e d because o f the passage 

of the R a c i a l J u s t i c e A c t . So we have seen one case t h a t 

was g o i n g t o proce d u r e c a p i t a l -- c a p i t a l l y p r o c e e d 
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n o n c a p i t a l l y . 

C a p i t a l t r i a l s are s t i l l -- are moving 

a l o n g a t the same r a t e t h e y were l a s t y e a r . As I 

mentioned e a r l i e r , we had two death cases a l l year i n 

2009. We've a l r e a d y had two i n -- i n 2010. 

There have -- t h e r e has been one h i g h 

p r o f i l e case a -- i n a, quote/unquote, cop k i l l i n g i n 

Mecklenburg County. Mecklenburg i s the l a r g e s t metro -¬

m e t r o p o l i t a n county i n N o r t h C a r o l i n a . There was a case 

out o f t h a t county where a defendant r a i s e d a r a c i a l 

j u s t i c e motion and the judge f i l e d a -- the judge a l l o w e d 

f o r a three-month c o n t i n u a n c e and t h a t case w i l l p r o c e e d 

f o r the next h e a r i n g i n October. 

That has -- t h a t has been the l o n g e s t d e l a y 

of a c a p i t a l t r i a l t h a t we've seen i n N o r t h C a r o l i n a as 

-- t o da t e . 

What we a l s o know i s t h a t even i f t h a t case 

were t o proceed, a t t r i a l i n October, i t would s t i l l be 

the s h o r t e s t c a p i t a l p r o s e c u t i o n from s t a r t t o f i n i s h i n 

the p a s t t e n years i n N o r t h C a r o l i n a . 

So we've seen no r e a l h a l t i n our c a p i t a l 

punishment p r o c e s s i n N o r t h C a r o l i n a s i n c e the a c t 

passed. 

REPRESENTATIVE MANDERINO: So you've t o l d 

us about c a s e s , at l e a s t t h a t you're f a m i l i a r on — o f 
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t h a t we can count on l e s s than the f i n g e r s on one hand. 

What i s P e n n s y l — or what i s N o r t h C a r o l i n a ' s numbers, 

however you know them, i n a g i v e n year o f cases t h a t are 

c a p i t a l cases? 

DIRECTOR COLLINS: Okay. In N o r t h C a r o l i n a 

we have about 550 h o m i c i d e s e v e r y y e a r . Of those 550 

h o m i c i d e s , about h a l f o f them are c a p i t a l - e l i g i b l e 

h o m i c i d e s . Of those -- o f -- you know, so we're t a l k i n g 

about 275 ho m i c i d e s a n n u a l l y . 

Of those 275 ho m i c i d e s a n n u a l l y , about 60 

of them p r o c e e d where a t a Rule 24 h e a r i n g a p r o s e c u t o r 

says I'm g o i n g t o p r o c e e d c a p i t a l l y i n t h i s c ase. A 

l a r g e m a j o r i t y o f those cases end i n second degree p l e a 

o f f e r s o r l i f e w i t h o u t the p o s s i b i l i t y o f p a r o l e . 

When I say a l a r g e m a j o r i t y , somewhere 

g r e a t e r than 40 of those cases end i n t h a t manner. And 

then you've got t h i s s m a l l e r number o f cases t h a t 

a c t u a l l y go t o t r i a l . And what we see i n N o r t h C a r o l i n a 

i s , as you see here i n P e n n s y l v a n i a , what u s u a l l y happens 

i s the i n d i g e n t and those who are m i n o r i t y end up w i t h 

the death sentence and -- and I t h i n k I mentioned the 

numbers e a r l i e r . S i n c e 2005 we've not sen t e n c e d more 

than t h r e e p e o p l e t o death i n a g i v e n y e a r . 

And then t h e r e are the r e m a i n i n g defendants 

who end up w i t h l i f e w i t h o u t the p o s s i b i l i t y o f p a r o l e as 
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a sentence. So I hope t h a t answers your q u e s t i o n . 

REPRESENTATIVE MANDERINO: So i s i t f a i r t o 

co n c l u d e based on your e x p e r i e n c e so f a r , which I r e a l i z e 

i s j u s t under a year, t h a t the passage o f a r a c i a l l y 

d i s c r i m i n a t o r y -- what are we c a l l i n g t h i s ? 

DIRECTOR COLLINS: R a c i a l j u s t i c e . You 

c a l l yours something -¬

REPRESENTATIVE MANDERINO: R a c i a l J u s t i c e 

A c t has not been the end o f the death p e n a l t y as you know 

i t i n N o r t h C a r o l i n a ? 

DIRECTOR COLLINS: I t has n o t . 

REPRESENTATIVE MANDERINO: Thank you, 

Mr. Chairman. 

Thank you, Mr. C o l l i n s . 

CHAIRMAN CALTAGIRONE: R e p r e s e n t a t i v e 

M a t z i e and then P a l l o n e . 

REPRESENTATIVE MATZIE: Thank you, 

Mr. Chairman. 

And thank you, Mr. C o l l i n s , f o r coming f o r 

the t e s t i m o n y . 

You mentioned i n your t e s t i m o n y about N o r t h 

C a r o l i n a t h a t the D a r r y l Hunt case became a symbol and 

then you went on t o mention t h a t the symbol became much 

worse i n 2008 w i t h the e x o n e r a t i o n o f t h r e e 

A f r i c a n - A m e r i c a n s from death row. 
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Can you expound on t h a t a l i t t l e b i t and 

e x p l a i n i t ? 

DIRECTOR COLLINS: So j u s t t o g i v e you a 

snapshot o f N o r t h C a r o l i n a ' s death row, we have 160 

peo p l e on N o r t h C a r o l i n a ' s death row. We have e x o n e r a t e d 

e i g h t men from N o r t h C a r o l i n a ' s death row, and we've 

ex e c u t e d 43 men -- 43 men and women, I s h o u l d say, s i n c e 

1978, which i s what we c o n s i d e r the modern e r a o f the 

death p e n a l t y . 

N o r t h C a r o l i n a was a c t u a l l y the f i r s t s t a t e 

t o execute a woman i n the -- i n the modern e r a o f the 

death p e n a l t y i n 1984. 

D a r r y l Hunt was t h i s h i g h p r o f i l e case i n 

Winston-Salem, N o r t h C a r o l i n a which i s -- what most would 

say i s a -- a r u r a l county but i t ' s s e t -- i t ' s k i n d o f 

-- t h e r e ' s an urban p o c k e t i n t h a t county. 

And D a r r y l Hunt was an A f r i c a n - A m e r i c a n 

male who was sentenced t o death i n 1985 f o r the 1984 

murder o f a w h i t e news -- a p r i n t media r e p o r t e r . D a r r y l 

Hunt was e x o n e r a t e d by DNA evi d e n c e i n 1994, but he was 

h e l d i n p r i s o n f o r another n i n e years because p r o s e c u t o r s 

i n Winston-Salem, F o r s y t h County, argued t h a t a l t h o u g h 

DNA evi d e n c e e x o n e r a t e d him from t h i s crime t h a t he 

l i k e l y had some p a r t i n i t . There -- t h e r e was no o t h e r 

e v i d e n c e l i n k i n g him t o t h i s c r i m e . T h i s woman was v e r y 
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b r u t a l l y raped and murdered. 

And a l t h o u g h h i s DNA e v i d e n c e d i d not l i n k 

him, t h e y s a i d t h a t he was p r o b a b l y i n v o l v e d i n some 

way. They h e l d him i n p r i s o n f o r another n i n e years and 

he was not f u l l y r e l e a s e d -- he was not r e l e a s e d from 

p r i s o n u n t i l the Department o f C o r r e c t i o n s d i d a -- a -¬

what t h e y c a l l a run o f the DNA a c r o s s the Department o f 

C o r r e c t i o n s and found a p a r t i a l match and then they 

t e s t e d the b r o t h e r o f the p a r t i a l match and found out who 

the r e a l k i l l e r was. 

So we were d e a l i n g -- we were s t i l l coming 

o f f the h e a l s o f t h i s D a r r y l Hunt d e c i s i o n i n 2008 when 

we found t h a t t h e r e were t h r e e A f r i c a n - A m e r i c a n males i n 

N o r t h C a r o l i n a who had been sentenced f o r death f o r 

p r o s e c u t o r i a l misconduct, the w i t h h o l d i n g o f ev i d e n c e 

from the defense b a r , no DNA ev i d e n c e l i n k i n g them t o the 

crime o r DNA ev i d e n c e l i n k i n g o t h e r persons t o the c r i m e , 

and t h i s a l l happened w i t h i n a c a l e n d a r y e a r . 

So t h i s -- you know, t h a t s e t the stage f o r 

N o r t h C a r o l i n a t o -- t o -- t o r e a l l y b e g i n a d v o c a t i n g f o r 

a measure t h a t would address t h i s -- you know, we t a l k 

about the use o f s t a t i s t i c s and a -- a measure t h a t would 

a l l o w the c o u r t s t o f i n d not n e c e s s a r i l y b l a t a n t r a c i s m . 

But we a l s o need a mechanism -- the R a c i a l 

J u s t i c e A c t a l s o p r o v i d e s a t h e a t r e , r i g h t , a space t o 
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address r e a l r a c i s m . One o f the cases t h a t we t a l k e d 

about i n N o r t h C a r o l i n a o f a pe r s o n who was not 

ex o n e r a t e d was a man named Kenneth Rouse who i n N o r t h 

C a r o l i n a was sentenced t o death by an a l l w h i t e j u r y and 

one o f the j u r o r s b e l i e v e d , by h i s own t e s t i m o n y , by 

sworn a f f i d a v i t t e s t i m o n y , t h a t b l a c k men rape w h i t e 

women so t h a t they can go home and b r a g t o t h e i r f r i e n d s 

about i t . That he b e l i e v e d t h a t A f r i c a n - A m e r i c a n men d i d 

not want t o l i v e as much as t h e i r w h i t e c o u n t e r p a r t , and 

he r e f e r r e d r e g u l a r l y t o the defendant as a n i g g e r i n the 

j u r y room. 

T h i s was something t h a t the c o u r t s d i d not 

f e e l were -- was i m p o r t a n t and t h a t man s t i l l l i v e s on 

N o r t h C a r o l i n a ' s death row today. 

What t h i s b i l l does i s a l l o w -- i s a l l o w s 

us a space t o addr e s s , not h i s g u i l t o r inno c e n c e , but 

the f a c t t h e r e was a c e r t a i n amount o f charge i n the 

j u r y room t h a t l i k e l y p l a y e d out i n the d e c i s i o n t o -- t o 

sentence Mr. Rouse t o dea t h . 

REPRESENTATIVE MATZIE: J u s t t o wrap up as 

more o r l e s s a statement, I t h i n k b o t h your t e s t i m o n y and 

Reverend Thomas's t e s t i m o n y s t a t e d the same r e l a t i v e l y 

e q u a l numbers o f c a p i t a l p r o s e c u t i o n s a f t e r such 

l e g i s l a t i o n was passed i n v a r y i n g j u r i s d i c t i o n s , 

i n c l u d i n g N o r t h C a r o l i n a , and -- and a l s o i n your 
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t e s t i m o n y , and i n answer t o a q u e s t i o n , b o t h your 

t e s t i m o n y and Mr. Dunham's comments r e l a t i v e t o how 

i n d i g e n t f o l k s are not g e t t i n g the p r o p e r b e n e f i t o f a 

good defense has l e d t o -- l e d t o some -- some i s s u e s 

t h a t c o u l d p o t e n t i a l l y be c o r r e c t e d as a r e s u l t o f the 

R a c i a l J u s t i c e A c t . 

And h o p e f u l l y t h a t ' s something f o l k s 

w i l l -- t h a t are l i s t e n i n g t o the t e s t i m o n y w i l l 

u n d e r s t a n d . I a p p r e c i a t e your t e s t i m o n y . Thank you. 

DIRECTOR COLLINS: Thank you, s i r . 

REPRESENTATIVE PALLONE: Thank you, 

Mr. Chairman. 

And you're the l a s t p r e s e n t e r , so I t h i n k 

i t ' s a -- my p e r s p e c t i v e i s k i n d of a c o m b i n a t i o n o f a l l 

of those who t e s t i f i e d p r i o r t o you and you may be the 

v i c t i m o f my q u e s t i o n i n g . And I a p o l o g i z e f o r t h a t . 

DIRECTOR COLLINS: I've been here b e f o r e . 

REPRESENTATIVE PALLONE: From a more -¬

from a more p r a c t i c a l p o i n t o f view, i n terms o f , you 

know, j u r y s e l e c t i o n , s t r u c t u r e , and t h i n g s t o t h a t 

e f f e c t , and p r o b a b l y the major c i t i e s , a t l e a s t i n 

P e n n s y l v a n i a , w e ' l l say A l l e g h e n y and P h i l a d e l p h i a 

C o u n t i e s , may or may not be an i s s u e , but I'm l o o k i n g , 

f o r example, a t my home county, Westmoreland County. The 

A f r i c a n - A m e r i c a n p o p u l a t i o n i n my county i s l e s s than t e n 
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p e r c e n t , p r o b a b l y somewhere between e i g h t and n i n e 

p e r c e n t , which would mean we would have t o have, what, a t 

l e a s t one A f r i c a n - A m e r i c a n on eve r y j u r y , because i f you 

do the numbers, or would t h a t be r a c i a l p r o f i l i n g because 

we don't have adequate r e p r e s e n t a t i o n on the j u r i e s ? 

How do we a v o i d the r a c i a l p r o f i l i n g i n the 

j u d i c i a r y system because we -- we -- p r a c t i c a l l y we ca n ' t 

do i t . In Westmoreland, and p r o b a b l y i n Armstrong County 

and B u t l e r County and I n d i a n a County where t h e r e are v e r y 

low A f r i c a n - A m e r i c a n p o p u l a t i o n s , how would we address 

t h a t p r a c t i c a l l y on the -- a t the expense o f the 

t a x p a y e r s and the c i t i z e n s o f each o f those c o u n t i e s ? 

How do we address t h a t p r a c t i c a l l y ? 

DIRECTOR COLLINS: R i g h t . W e l l , the -- the 

i s s u e i s -- you know, I'd l i k e t o k i n d o f -- I want t o 

answer your q u e s t i o n d i r e c t l y but k i n d o f s h i f t t o 

what -- what I b e l i e v e the r e a l i s s u e i s . 

The r e a l i s s u e i s not how many b l a c k p e o p l e 

or m i n o r i t i e s l i v e i n a g i v e n j u r i s d i c t i o n . The i s s u e i s 

whether or not p r o s e c u t o r s s t r i k e e l i g i b l e 

A f r i c a n - A m e r i c a n j u r o r s from the j u r y p o o l . 

So you may l i v e i n a county t h a t has one 

b l a c k p e r s o n . A l l r i g h t ? I f t h a t b l a c k p e r s o n o r 

m i n o r i t y comes b e f o r e the c o u r t s as an e l i g i b l e j u r o r and 

t h a t p e r s o n i s s t r u c k by a peremptory c h a l l e n g e s i m p l y 
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because t h e y ' r e A f r i c a n - A m e r i c a n or some of the reasons 

t h a t were l i s t e d i n the PowerPoint e a r l i e r , t h a t i s a 

v a l i d r a c i a l j u s t i c e c l a i m . 

Not because t h e r e ' s o n l y one 

A f r i c a n - A m e r i c a n but the manner i n which t h a t p e r s o n was 

s t r u c k from the j u r y p o o l . Does t h a t make sense? 

REPRESENTATIVE PALLONE: W e l l , as a 

p r a c t i c i n g -- as a p r a c t i c i n g lawyer and h a v i n g -- w h i l e 

I don't do c r i m i n a l defense work and never d i d , i n the 

c i v i l system, you know, we have peremptory c h a l l e n g e s as 

w e l l . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: And -- and you can 

drop a j u r o r f o r any r e a s o n . And j u s t c o i n c i d e n t a l l y , 

because you may be I t a l i a n - A m e r i c a n , A f r i c a n - A m e r i c a n , or 

whatever n a t i o n a l i t y o r r a c e , I may drop you from the 

j u r y because o f your e d u c a t i o n or l a c k t h e r e o f , because 

of your f i e l d o f p r o f e s s i o n t h a t you b e l o n g t o or don't 

b e l o n g t o . There are a number of i s s u e s f o r peremptory 

c h a l l e n g e s . 

So the r e a l i t y o f i t i s -- and I ' l l use 

Westmoreland County as an example as w e l l . You know, we 

have -- Lesko and T r a v a g l i a have been on death row f o r 20 

y e a r s . 

DIRECTOR COLLINS: R i g h t . 
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REPRESENTATIVE PALLONE: And i t ' s a h i g h 

p r o f i l e cop k i l l i n g case, you know, b l a h , b l a h , b l a h , and 

e v e r y t h i n g t h a t goes w i t h i t . 

You know, I was i n h i g h s c h o o l when t h a t 

case s t a r t e d and they've been on death row f o r 20 y e a r s . 

The g e n e r a l p o p u l a t i o n b e l i e v e s t h a t the j u d i c i a l system 

i s f a i l i n g because i t has e n a b l e d Lesko and T r a v a g l i a t o 

have numerous a p p e a l s , a p p e a l a f t e r a p p e a l a f t e r a p p e a l , 

t o d e l a y t h e i r f i n a l u l t i m a t e sentence of d e a t h . 

T h i s , i n the p u b l i c ' s eye -- now t h i s i s a 

p e r c e p t i o n i s s u e . F o r g e t about your s t a t i s t i c s and 

f a c t s . T h i s i s a p e r c e p t i o n i s s u e now. 

The g e n e r a l p u b l i c views t h i s as n o t h i n g 

more than another a p p e a l f o r c a p i t a l c a s e s , p a r t i c u l a r l y 

based on the i s s u e o f t h i s r a c e or r a c i a l p r o f i l i n g . 

How i s N o r t h C a r o l i n a -- how s h o u l d we i n 

P e n n s y l v a n i a address t h a t so when I go back home to my 

c i t i z e n r y and I say, yeah, we have implemented t h i s 

program t h a t , q u i t e f r a n k l y , i s another a p p e a l t o a l l o w 

f o r , you know, the r a i s i n g o f an i s s u e t h a t -- t h a t c o u l d 

p r e v e n t a c a p i t a l case from g o i n g t o death row? 

And the second component of t h a t i s -- i s 

where do we stop? Do we s t o p a t r a c i a l p r o f i l i n g o r then 

do we s t a r t g e t t i n g i n t o p h y s i c a l a t t r i b u t e s ? 

Because l e t ' s -- l e t ' s t a l k about the man 
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or the woman who has -- has a v e r y hardened p h y s i c a l 

p r o f i l e , a pocked f a c e , you know, the more -¬

d i s f i g u r e m e n t t o t h e i r -- t o t h e i r p r e s e n t a t i o n o r 

whatever. They o f t e n t i m e s l o o k l i k e the p e r s o n who may 

commit a c r i m e , but y e t t h e y may be a teddy b e a r . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: So do we sto p a t 

r a c e o r do we s t a r t then moving on t o the s e o t h e r 

p h y s i c a l a t t r i b u t e s t h a t -- t h a t may or may not have an 

impact on the outcome o f a j u r y ? 

I mean, as I s a i d , as a 20-year p r a c t i c i n g 

l a w y e r , the j u r y system, w h i l e i t i s not i m p e r f e c t , i s 

p r o b a b l y the b e s t system i n the w o r l d t h a t the -- t h a t 

the f a i l u r e r a t e i s based on performance o f the la w y e r s 

i n v o l v e d . 

DIRECTOR COLLINS: So I ' l l answer your 

second q u e s t i o n f i r s t . The second q u e s t i o n was what 

about, you know, pe o p l e w i t h d i s f i g u r e m e n t s on t h e i r 

f a c e . 

REPRESENTATIVE PALLONE: R i g h t . 

DIRECTOR COLLINS: That's above my pay 

grade. A l l r i g h t . T h i s -- t h i s b i l l , the purview, the 

scope o f t h i s i s r a c e . There i s a -- t h e r e i s a — t h e r e 

i s another r e f o r m we pass e d i n N o r t h C a r o l i n a , was a 

r e f o r m t o address the i s s u e o f m i s t a k e n e y e w i t n e s s 
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i d e n t i f i c a t i o n . 

I would suggest t h a t you a l l t a k e a -- t a k e 

t h a t under advisement and p o s s i b l y l o o k a t t h a t , the i d e a 

t h a t a p e r s o n may seem more a g g r e s s i v e j u s t by t h e i r 

appearance and i t c o n j u r e s up a l l t h e s e o t h e r types o f 

emotions when you t r y t o i d e n t i f y a p e r s o n who you say 

committed a c r i m e . 

So my s h o r t answer to t h a t i s I b e l i e v e 

t h a t ' s a problem, but I a l s o t h i n k t h a t ' s o u t s i d e the 

view -- p u r v i e w of t h i s b i l l . 

The answer t o your f i r s t q u e s t i o n , I t h i n k , 

i s -- i s q u i t e s i m p l e . I f the l e g i s l a t u r e were t o send 

home -- i f -- i f , l e t ' s say, your county, 

A l l e g h e n y County? 

REPRESENTATIVE PALLONE: Westmoreland. 

DIRECTOR COLLINS: Westmoreland? I'm 

s o r r y . Were t o send home a n o t i c e t o e v e r y p e r s o n i n 

t h a t county and say we're g o i n g t o t a k e $15 -- we're 

g o i n g t o charge $15 next year i n a d d i t i o n a l t a x e s . I 

would guarantee you t h a t everybody would come out i n the 

s t r e e t s screaming. R i g h t ? Who wants t h e i r t a x e s t o be 

r a i s e d ? 

REPRESENTATIVE MATZIE: He knows our 

county. 

DIRECTOR COLLINS: I know your county. 
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REPRESENTATIVE PALLONE: You must have been 

t h e r e . 

DIRECTOR COLLINS: But i f -- i f you say t o 

your c o n s t i t u e n t s , we have a problem i n P e n n s y l v a n i a , i n 

Westmoreland County. We have a problem t h a t has r e s u l t e d 

i n A f r i c a n - A m e r i c a n s or r a c i a l m i n o r i t i e s b e i n g X times 

more l i k e l y s e ntenced t o death and t h e r e ' s a p r o v i s i o n 

b e f o r e the l e g i s l a t u r e -- you know, you can go i n t o as 

much d e t a i l as you would l i k e . 

But my p o i n t i s , t h i s i s , j u s t as any o t h e r 

p o l i t i c a l d e c i s i o n , about f r a m i n g i t t o the p e o p l e who 

you r e p r e s e n t . T h i s i s a r e p r e s e n t a t i v e r e p u b l i c so you 

have t o be r e s p o n s i b l e and a c c o u n t a b l e t o the p e o p l e who 

you r e p r e s e n t , and I t h i n k a p a r t o f t h a t r e s p o n s i b i l i t y 

and a c c o u n t a b i l i t y i s t o -- t o -- t o educate them on why 

the l e g i s l a t u r e makes the d e c i s i o n s t h a t i t makes. 

Now, the g r e a t e r argument t h a t I t h i n k 

r e a l l y comes f o r w a r d here i s the same problem t h a t 

hamstrung McCleskey. The argument was, yeah, I agree the 

problem e x i s t s , but i f I d e a l w i t h t h i s , t hen I'm g o i n g 

t o have to d e a l w i t h a whole bunch of o t h e r s t u f f and how 

do I e x p l a i n t h i s problem? I know i t ' s a r e a l i s s u e , but 

d e a l i n g w i t h i t would f o r c e me t o have t o e x p l a i n why we 

d e a l t w i t h i t . 

And I would submit to you t h a t the 
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problems, the m e r i t s o f the problem w a r r a n t the 

e x p l a n a t i o n , w a r r a n t the a c t i o n t a k e n . And I t h i n k t h a t 

when c o n s t i t u e n c i e s are educated on t h a t , I t h i n k i t ' s 

l e s s l i k e l y a problem. 

L e t ' s -- I mean l e t ' s -- l e t ' s be 

r e a l i s t i c . The mere f a c t t h a t -- t h a t p e o p l e would have 

a problem a d d r e s s i n g the problem of r a c e b i a s speaks t o 

an even g r e a t e r problem. R i g h t ? And I ca n ' t -- you 

know, t h i s b i l l -- we ca n ' t l e g i s -- I a c t u a l l y h eard 

s e n a t o r M i t c h M c C o n n e l l s p e a k i n g on CNN y e s t e r d a y , and 

s a y i n g we ca n ' t l e g i s l a t e competence. 

That's t r u e . You can't l e g i s l a t e 

competence, and you ca n ' t l e g i s l a t e i n c l u s i o n and you 

can ' t l e g i s l a t e d i v e r s i t y . You can't -- w e l l , you ca n ' t 

l e g i s l a t e u n i t y . 

So -- so -- so I can't speak t o t h a t . But 

what I can say i s t h a t t h e r e i s p l e n t y o f e v i d e n c e t o 

sup p o r t the need f o r the passage of t h i s b i l l . I t h i n k 

t h a t i t ' s incumbent upon the r e p r e s e n t a t i v e s and the 

advocates i n these v a r i o u s communities t o educate t h e i r 

communities on why i t was n e c e s s a r y . 

REPRESENTATIVE PALLONE: And I don't 

d i s a g r e e w i t h your o b s e r v a t i o n t h a t the mere f a c t t h a t we 

have t o d e a l w i t h an i s s u e , whether i t be r a c i a l b i a s o r 

r e l i g i o u s b i a s o r e t h n i c b i a s on any l e v e l o r whatever 
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the -- you know, r a c e , c r e e d , n a t i o n a l o r i g i n , whatever, 

t h a t ' s a problem i n and o f i t s e l f , but -- but I'm g o i n g 

to a g a i n come back t o r e a l i t y and the -- and the i s s u e 

then becomes, you know, w i t h the s t a t i s t i c s , f o r example, 

and I'm — and I'm g o i n g t o use your i s s u e t h e r e of the 

s t a t i s t i c s . The s t a t i s t i c s may d r i v e t h i s . 

But when you l o o k a t the s t a t i s t i c s , and 

not t r y i n g t o skew the d a t a by any sense, when we l o o k a t 

the d a t a , we say the d a t a t h a t we have i n d i c a t e s t h a t , 

you know, the l a r g e r p e r c e n t a g e o f c a p i t a l cases i n v o l v e 

A f r i c a n - A m e r i c a n males, I t h i n k i s what most o f the 

t e s t i m o n y has been today. And I might be b e i n g v e r y 

g e n e r a l i n how you p r e s e n t e d i t . 

But the second p i e c e o f t h a t i s -- i s 

s t a t i s t i c a l l y , when we l o o k a t the i m p r i s o n e d p o p u l a t i o n , 

I b e l i e v e t h a t t h e r e ' s a s i g n i f i c a n t p e r c e n t a g e o f the 

i m p r i s o n e d p o p u l a t i o n o f A f r i c a n - A m e r i c a n males. So when 

you're l o o k i n g a t your -- the b e g i n n i n g p a r t i s the 

c l a s s . When we l o o k a t the c l a s s o f -- o f c a p i t a l c a s e s , 

f o r example, we a l r e a d y know t h a t t h a t number i s a 

d e f i n e d number. 

We know t h a t a s i g n i f i c a n t p e r c e n t a g e o f 

t h a t c l a s s o f c r i m i n a l s , i f you want t o c a l l i t t h a t , o r 

a l l e g e d c r i m i n a l s , are A f r i c a n - A m e r i c a n males, then 

n a t u r a l l y the s t a t i s t i c s would show t h a t a l a r g e r 
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p e r c e n t a g e o f those who are c o n v i c t e d i n c a p i t a l cases 

would be African-AAmerican males. 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: Because t h e y ' r e 

the l a r g e s t group o f t h a t c l a s s . You know, the -- and 

t h a t ' s k i n d o f where I'm -- I'm c o n f u s e d by the -- the 

s t a t i s t i c s . And then how do I come back home and -- and 

I have the p o l i t i c a l f o r t i t u d e t o do what's r i g h t f o r the 

c i t i z e n s i n P e n n s y l v a n i a . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: How do I have -¬

to come back home and say t h a t -- t o my c i t i z e n r y t h a t -¬

t h a t we're g o i n g t o t r e a t one c l a s s o f a l l e g e d c r i m i n a l s 

d i f f e r e n t l y t han a l l o f the r e s t of the c r i m i n a l s i n the 

system? 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: And I t h i n k 

p r a c t i c a l a p p l i c a t i o n c r e a t e s a l i t t l e b i t o f a problem 

i n terms o f i m p l e m e n t a t i o n . 

And then I come back t o my o r i g i n a l 

q u e s t i o n which i s -- i s the c o s t . What do we do i n the 

suburban and p a r t i c u l a r l y the more r u r a l c o u n t i e s where 

we c a n ' t perhaps a v o i d the appearance, i f n o n e t h e l e s s , 

the appearance o f a -- o f a b i a s , i f you want t o c a l l i t 

t h a t , because we don't have p o p u l a t i o n numbers t o be a b l e 
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t o put any k i n d of b a l a n c e i n p l a c e . 

And you used the example o f a county t h a t 

has one A f r i c a n - A m e r i c a n and t h a t p e r s o n p e r e m p t o r i l y 

always gets d i s c h a r g e d from the j u r y . W e l l , t h a t ' s 

u n f o r t u n a t e t h a t t h e r e ' s o n l y one A f r i c a n - A m e r i c a n i n 

t h a t -- i n t h a t county. 

So what are we g o i n g t o do? Are we g o i n g 

t o bus i n a d d i t i o n a l j u r o r s as an expense t o the j u d i c i a l 

system so t h a t we c o u l d have 50 t o r e v i e w and o n l y 

d i s c h a r g e one or two o f them? 

Or I don't u n d e r s t a n d . How i s i t 

p r a c t i c a l -¬

DIRECTOR COLLINS: W e l l -¬

REPRESENTATIVE PALLONE: And c o s t 

e f f e c t i v e ? 

DIRECTOR COLLINS: Okay. A g a i n , the i s s u e 

i s not how many peopl e you have on a c a p i t a l j u r y , how 

many b l a c k s t h e r e are on a c a p i t a l j u r y . The i s s u e i s 

how th e y were w i t h h e l d from a c a p i t a l j u r y . 

You don't have t o bus anybody i n . The 

t h i n g t h a t you're d e f e n d i n g i s not how many b l a c k s were 

on the j u r y . I t ' s whether o r not b l a c k s were -- were 

b a r r e d from b e i n g on the j u r y . 

You mentioned another i s s u e -¬

REPRESENTATIVE PALLONE: So then i n a s m a l l 
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county l i k e Westmoreland o r Armstrong, the -- the 

p r o s e c u t o r would be n e a r l y p r e c l u d e d from ever 

d i s c h a r g i n g an A f r i c a n - A m e r i c a n from the j u r y . 

DIRECTOR COLLINS: W e l l , no. No. Not a t 

a l l . They would j u s t need t o be a b l e t o defend why t h e y 

d i d i t . C l e a r l y not w i t h some of the e v i d e n c e t h a t was 

shown here, w a i t i n g o u t s i d e , s t r i k i n g a p e r s o n , s i m p l y 

because t h e y ' r e A f r i c a n - A m e r i c a n or because -- you know, 

f o r whatever r e a s o n . For whatever d i s c r i m i n a t o r y f a s h i o n 

was used t o s t r i k e the p e r s o n from the j u r y . 

A g a i n , A f r i c a n - A m e r i c a n s can be s t r u c k j u s t 

l i k e any o t h e r p e r s o n from a j u r y but i f i t ' s done i n a 

d i s c r i m i n a t o r y f a s h i o n , t h a t changes -¬

REPRESENTATIVE PALLONE: The whole -- the 

whole p r o c e s s o f j u r y v o i r d i r e i s d i s c r i m i n a t o r y i n 

n a t u r e . Do you u n d e r s t a n d t h a t ? 

DIRECTOR COLLINS: I u n d e r s t a n d t h a t . 

REPRESENTATIVE PALLONE: So I I'm -¬

when I'm v o i r d i r i n g the j u r y , p o t e n t i a l j u r o r s , I'm 

l o o k i n g f o r a reason t o e i t h e r put them on the j u r y o r 

tak e them o f f the j u r y . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: I t ' s 

d i s c r i m i n a t o r y by d e f i n i t i o n . 

DIRECTOR COLLINS: R i g h t . 
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REPRESENTATIVE PALLONE: So I'm not 

f o l l o w i n g your -- your -- your p r e s e n t a t i o n t h a t -- t h a t 

we c a n ' t d i s c r i m i n a t e when we're s e l e c t i n g j u r o r s . 

Because i f I'm -- i f I'm defense c o u n s e l , I want a 

c e r t a i n p r o f i l e on the j u r y . I f I'm the p r o s e c u t o r , I 

want a d i f f e r e n t p r o f i l e -¬

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: -- on the j u r y . 

And t h a t ' s -- by d e f i n i t i o n p r o f i l i n g i s d i s c r i m i n a t o r y . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE PALLONE: So you're -¬

you're g o i n g t o take away t h a t -- t h a t d i s c r e t i o n o f b o t h 

defense c o u n s e l and p r o s e c u t o r i a l c o u n s e l . 

DIRECTOR COLLINS: R i g h t . The q u e s t i o n 

though i s do you have e l i g i b l e , q u a l i f i e d m i n o r i t y 

j u r i e s -- j u r o r s a v a i l a b l e f o r a j u r y p o o l t h a t i s 

supposed t o , as the r e p r e s e n t a t i v e s t a t e d e a r l i e r , be a 

p a r t o f a j u r y o f pe e r s and i f you can -- and i f a 

p r o s e c u t o r can show -- cannot show cause as t o why t h e y 

s t r u c k a p e r s o n o n l y but -- but f o r the f a c t t h a t t h e i r 

s k i n c o l o r was A f r i c a n - A m e r i c a n , t h a t i s a problem even 

i n the v o i r d i r e j u r y s e l e c t i o n p r o c e s s . 

REPRESENTATIVE PALLONE: Thank you. 

DIRECTOR COLLINS: But you r a i s e d another 

p o i n t t h a t I t h i n k was p o s s i b l y even more i m p o r t a n t , but 
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i t -- i t escapes me and I t h i n k i t had t o do w i t h -- you 

spoke about g o i n g back t o your d i s t r i c t and you -- do you 

remember what your -- what your -- your p o i n t was p r i o r 

t o t h a t ? 

Because I had an answer f o r i t , but I got 

caught up i n the -- i n the j u r y . There was -- you r a i s e d 

a -- I can't -- I ca n ' t -¬

REPRESENTATIVE WATERS: You were t a l k i n g 

about why i t would not be -¬

DIRECTOR COLLINS: Oh. 

REPRESENTATIVE WATERS: -- w o r k i n g f o r 

everybody. 

DIRECTOR COLLINS: I know. Here's -¬

here's -- so your p o i n t was, how do I go back t o my 

d i s t r i c t and -- and e x p l a i n t o them t h a t we're about t o 

t r e a t a c l a s s o f defen d a n t s d i f f e r e n t l y from everyone 

e l s e ? 

The e v i d e n c e shows t h a t you've a l r e a d y 

been -- you've a l r e a d y been t r e a t i n g c l a s s e s o f 

defendants d i f f e r e n t from everyone e l s e . T h i s i s a 

remedy t o the f a c t t h a t you've -- t h a t c e r t a i n c l a s s e s 

have been t r e a t e d a c e r t a i n way. 

So, you know, i t i s -- you know, t h i s i s an 

a c t t h a t l e v e l s the p l a y i n g f i e l d . So t h a t argument 

would suggest t h a t e v e r y t h i n g has been f a i r up u n t i l t h i s 
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p o i n t but now we're g o i n g t o c r e a t e t h i s mechanism t h a t 

w i l l , you know, g i v e A f r i c a n - A m e r i c a n o r m i n o r i t y 

d e f e n d a n t s , you know, a hand up or a l e g up i n the -- i n 

the c r i m i n a l j u s t i c e system when, i n f a c t , the e v i d e n c e 

shows t h a t t h a t c l a s s o f defendants has been g e t t i n g a 

raw d e a l i n the c r i m i n a l j u s t i c e system and t h i s i s -- as 

my t e s t i m o n y was t h i s was an o p p o r t u n i t y -- t h i s -- t h i s 

i s the l e g i s l a t u r e ' s o p p o r t u n i t y and mechanism t o -- t o 

not o n l y address the i s s u e but -- but p o l i c e o u r s e l v e s 

i n -- i n r i g h t i n g something t h a t has been a c l e a r wrong 

f o r some time now. 

Not j u s t i n P e n n s y l v a n i a . In N o r t h 

C a r o l i n a , i n Texas, a l l a c r o s s the c o u n t r y . And I agree 

w i t h you. I t ' s b r o a d e r than -- than j u s t the death 

p e n a l t y system, which I b e l i e v e was your f i r s t p o i n t . 

REPRESENTATIVE PALLONE: R i g h t . 

DIRECTOR COLLINS: You t a l k e d about a 

c e r t a i n c l a s s o f c r i m i n a l s . 

REPRESENTATIVE PALLONE: R i g h t . 

DIRECTOR COLLINS: I -- I b e l i e v e t h a t 

speaks t o -- i t i s not -- i t i s not a c c u r a t e t h a t many of 

our Department o f C o r r e c t i o n s p o p u l a t i o n i s 60 t o 70 

p e r c e n t A f r i c a n - A m e r i c a n . R i g h t . 

REPRESENTATIVE PALLONE: I d i d n ' t use any 

numbers. So don't put words i n my mouth, p l e a s e . 
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DIRECTOR COLLINS: W e l l , I mean j u s t 

from -- j u s t from the crime s t a t i s t i c s . We know from the 

s t a t i s t i c s t h a t those are d i s p r o p o r t i o n a t e numbers as f a r 

as who commits crimes t o who -- who f i n d s themselves i n 

p r i s o n . A l l r i g h t . 

But a c t s l i k e t h i s one attempt t o address 

t h a t , a t l e a s t a t the s e n t e n c i n g phase. A l l r i g h t ? We 

ca n ' t get t o the f i r s t l i n e o f -- o f -- o f d i s c r i m i n a t i o n 

where -- you know, who -- who ge t s a r r e s t e d , who gets l e t 

go, o r who -- who i n a c r i m i n a l p r o c e e d i n g might get 

p r o b a t i o n as opposed t o a c t i v e t i m e . 

T h i s b i l l doesn't address s t u f f l i k e t h a t . 

But what i t does say i s i n a c r i m i n a l j u s t i c e p r o c e e d i n g 

where the d e c i s i o n o f who l i v e s and who d i e s i s a t s t a k e , 

r a c e w i l l not be a f a c t o r i n t h a t d e c i s i o n . 

REPRESENTATIVE PALLONE: And t h a t ' s based 

on the pre s u m p t i o n t h a t -- t h a t r a c e i s a f a c t o r and I -¬

I -¬

DIRECTOR COLLINS: On the f a c t t h a t r a c e -¬

REPRESENTATIVE PALLONE: I d i s c o u n t -- I 

d i s c o u n t t h a t r a c e i s a f a c t o r i n c a p i t a l c a s e s . I 

a p p r e c i a t e your -- and acknowledge your p o s i t i o n . Mine 

d i f f e r s s l i g h t l y , and I a p p r e c i a t e your p o s i t i o n . Thank 

you v e r y much. 

DIRECTOR COLLINS: Thank you. 
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CHAI^IAN CALTAGIRONE: Thank you, John. 

R e p r e s e n t a t i v e Waters. 

REPRESENTATIVE WATERS: Thank you, 

Mr. Chairman. 

And thank you, Mr. C o l l i n s , f o r b e i n g 

h e r e . 

And I wanted t o thank the prime sponsor o f 

the b i l l , R e p r e s e n t a t i v e M a t z i e , f o r i n t r o d u c i n g t h i s , 

and I want t o now be added as a cosponsor t o i t . 

I b e l i e v e t h a t t h i s i s a d d r e s s i n g something 

t h a t i s worthy o f our -- o f our b a l a n c i n g out the way 

t h a t p e o p l e are t r e a t e d i n the c r i m i n a l j u s t i c e system. 

So I'm -- I want t o be added. 

I want t o ask you about the -- s i n c e the 

inmates who are on death row have a one-year s t a t u t e 

t o -- t o -- t o -- t o -- t o be a b l e t o -- what would t h e y 

do? What would they have t o do? Submit some k i n d o f 

c o m p l a i n t o r something are you s a y i n g ? 

DIRECTOR COLLINS: W e l l , what t h e y would do 

i s t h e y would through t h e i r -- i n N o r t h C a r o l i n a , we have 

an i n d i g e n t defense s e r v i c e and what t h a t means i s t h a t 

e v e r y p e r s o n who i s c a p i t a l l y charged has the b e n e f i t o f 

two competent, q u a l i f i e d a t t o r n e y s from the time t h e y ' r e 

charged to the time t h e y ' r e e x e c u t e d . 

And so f o r those persons who are a t any 
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phase o f t h e i r c a p i t a l a p p e l l a t e p r o c e d u r e , they, by way 

of t h e i r a t t o r n e y , would f i l e n o t i c e t o the c o u r t t h a t 

t h e y i n t e n d t o f i l e a r a c i a l j u s t i c e m otion where -- and 

i t ' s not a t t h a t time t h a t t h e y have t o a l l e g e what t h a t 

motion -- what t h e i r a c t i o n w i l l e n t a i l , but t h e y can -¬

the y can ap p e a l o n l y the d e c i s i o n -- o n l y the -- the -¬

the sentence. A l l r i g h t ? 

So the remedy f o r a r a c i a l j u s t i c e motion 

i s l i f e w i t h o u t a p o s s i b i l i t y o f p a r o l e . So t h e y c o u l d 

be c h a l l e n g i n g the make-up o f t h e i r j u r y , by p r o s e c u t o r s 

use o f peremptory c h a l l e n g e s . They c o u l d -- t h e y c o u l d 

c h a l l e n g e the d e c i s i o n by the p r o s e c u t o r t o seek death 

o n l y i n cases where t h e r e ' s a w h i t e v i c t i m . They c o u l d 

be c h a l l e n g i n g the p r o s e c u t o r ' s d e c i s i o n i n t h a t g i v e n 

j u r i s d i c t i o n o r i n the -- i n the county, i n the 

p r o s e c u t o r -- i n the j u d i c i a r y d i v i s i o n o r under the 

s t a t e , a p r o s e c u t o r ' s d e c i s i o n t o seek death o n l y a g a i n s t 

b l a c k d e f e n d a n t s . 

So t h e y c o u l d r a i s e any one o f those c l a i m s 

as a p o s t -- as a -- as a p o s t - c o n v i c t i o n m o t i o n . 

REPRESENTATIVE WATERS: Okay. Thank you. 

And when they -- so now, once t h e y -- once 

th e y e n t e r i n t o t h i s type o f -- I -- I'm j u s t g o i n g t o 

use the word c o m p l a i n t o r n o t i c e , does t h a t preempt them 

from p u r s u i n g any o t h e r l e g a l remedies i f t h e y s t i l l say 
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t h a t t h e y are i n n o c e n t ? 

DIRECTOR COLLINS: No, i t does n o t . You -¬

you a c t u a l l y r a i s e a g r e a t q u e s t i o n . The s h o r t answer 

i s , no, you -- you may f i l e a r a c i a l j u s t i c e c l a i m . 

I t -- i t a l l depends on where you are i n the -- i n the -¬

i n the a p p e l l a t e p r o c e s s . 

I f you have completed a l l your o t h e r 

a p p e a l s and you f i l e a r a c i a l j u s t i c e m o tion and i t ' s 

d e n i e d , then, you know, you j u s t f o l l o w s u i t w i t h the 

next a v a i l a b l e s t e p , which i s a clemency p r o c e e d i n g from 

the governor and then, depending on t h a t d e c i s i o n , 

e x e c u t i o n or a -- or a g r a n t i n g o f clemency. 

I f you're not as f a r a l o n g i n the a p p e l l a t e 

p r o c e s s and you f i l e a r a c i a l j u s t i c e c l a i m , i t ' s e i t h e r 

g r a n t e d or d e n i e d and then you would p r o c e e d w i t h -¬

w i t h -- w i t h whatever the next l e v e l o f a p p e a l i s . 

I f i t i s g r a n t e d , then you go t o -- you're 

a -- you're a l i f e r . You're i n p r i s o n f o r the r e s t o f 

your l i f e w i t h o u t the p o s s i b i l i t y o f p a r o l e , which b r i n g s 

on another s e t o f c o n d i t i o n s where t h e r e are no -- no 

s t r u c t u r e d a p p e a ls a v a i l a b l e i n N o r t h C a r o l i n a . 

I'm not sure what your -- what your 

a p p e l l a t e p r o c e s s i s here f o r p e o p l e i n p r i s o n f o r l i f e 

w i t h o u t the p o s s i b i l i t y o f p a r o l e . 

REPRESENTATIVE WATERS: Okay. And then 
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w i t h the -- and I guess you're coming up on your 

a n n i v e r s a r y . August 5 t h would be the a n n i v e r s a r y o f the 

one-year window f o r the s e -- the s e -- the s e c l a i m s t o 

come f o r w a r d . 

How d i d you -- by what way d i d you a d v i s e 

the p e o p l e who perhaps c o u l d use t h i s i f t h e y f e l t as 

though t h i s f a c t o r e d i n t o the v e r d i c t -- or not the 

v e r d i c t but the sentence, how d i d you -- how d i d you 

get -- l e t the inmates know? By what way? 

Was i t dependent on the Department of 

C o r r e c t i o n s t o i n f o r m them or d i d you have some o t h e r 

o u t r e a c h method of d e a l i n g w i t h i t ? 

DIRECTOR COLLINS: W e l l , you know, a g a i n , 

each o f our death row inmates has two l a w y e r s . So 

t h e i r -- t h e i r l a w y e r s -¬

REPRESENTATIVE WATERS: The l a w y e r s would 

do i t ? 

DIRECTOR COLLINS: -- would -- would 

a u t o m a t i c a l l y l e t them know. But -- but you s h o u l d 

not -- you s h o u l d u n d e r s t a n d t h a t -- t h a t p r i s o n e r s have 

n o t h i n g e l s e t o do but re a d , and, you know, many of them 

knew about t h i s -¬

REPRESENTATIVE WATERS: They do here, t o o . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE WATERS: But the problem --
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t h e y do the same t h i n g h e r e . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE WATERS: But a l o t o f 

inmates come out o f j a i l not knowing t h e y can v o t e -¬

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE WATERS: -- when they come 

out. Okay. So — so -¬

DIRECTOR COLLINS: That's t r u e . 

REPRESENTATIVE WATERS: So even though t h e y 

have a l o t o f time t o re a d , t h e y come out s t i l l t h i n k i n g 

t h a t t h e y c a n ' t v o t e so I know how I know -¬

DIRECTOR COLLINS: I hear you. I hear 

e x a c t l y what you're s a y i n g . 

B a s i c a l l y our -- you know, the 

department -- we d i d not depend on the Department o f 

C o r r e c t i o n s t o t e l l them. We -- we --we -- we went 

thr o u g h our i n d i g e n t defense s e r v i c e , t h r o u g h those 

a t t o r n e y s , and they l e t a l l the c l i e n t s on death row know 

t h a t t h i s was an a v a i l a b l e motion f o r them t o make. 

REPRESENTATIVE WATERS: Okay. Now -- and I 

agree w i t h something t h a t was s a i d e a r l i e r . You a l l u d e d 

t o the f a c t t h a t the f a c t s s h o u l d r u l e the case. I t 

s h o u l d -- i t s h o u l d a t l e a s t -- peopl e s h o u l d be judged 

on the f a c t s , not pe o p l e b e i n g e l i m i n a t e d from the -¬

b e i n g i n c l u d e d i n the j u r y t o be a p a r t o f the case based 
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on t h e i r r a c e . 

And I would t h i n k t h a t p e o p l e t h a t are -¬

f o r i n s t a n c e , any gender i s s u e s h o u l d not f a c t o r i n 

e i t h e r . You know, we have a female up on some -- on a 

charge, and I know t h a t sometimes p e o p l e , you know, might 

s e l e c t an a t t o r n e y based on gender sometimes or r a c e 

sometimes, because a l o t o f appearances or p e r c e p t i o n s 

t h a t way have t o b e n e f i t the case. 

But, you know, j u s t l i k e r a c e s h o u l d not 

f a c t o r i n , gender s h o u l d n ' t f a c t o r i n e i t h e r . And I 

don't t h i n k a p e r s o n s h o u l d be e x c l u d e d from the j u r y 

p o o l j u s t because of what gender they are e i t h e r . 

And I'm sure t h a t some p r o s e c u t o r s or -- or 

-- or -- or defense a t t o r n e y s might be -- might l o o k a t 

those t h i n g s , t o o , when th e y -- you know, when they go 

t h r o u g h the q u e s t i o n i n g o f the -- o f the j u r y o r r e a d i n g 

up t h e i r h i s t o r y . That s h o u l d not f a c t o r i n e i t h e r . 

And I hope I don't r a i s e a n o ther i s s u e here 

about r a c i a l b i a s , but I don't t h i n k -- I t h i n k f a i r n e s s 

s h o u l d r u l e i n the -- i n the c r i m i n a l j u s t i c e system. 

So I j u s t want t o say, Mr. Chairman, I 

thank you f o r h a v i n g t h i s h e a r i n g today. 

And I thank you f o r b e i n g here, and I w i s h 

you a l l -- a l l the b e s t and I hope t h a t we are another 

s t a t e t h a t can be added t o the ones who stepped f o r w a r d 
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and say t h a t we're g o i n g t o do the r i g h t t h i n g t o make 

sure t h a t t h e r e ' s b a l a n c e and j u s t i c e i n our c r i m i n a l 

j u s t i c e , no m a t t e r where i t i s needed or r e q u i r e d . Thank 

you. 

CHAI^IAN CALTAGIRONE: R e p r e s e n t a t i v e K u l a . 

REPRESENTATIVE KULA: Yes. T h i s whole 

l e g i s l a t i o n has to do w i t h the s e n t e n c i n g phase. 

C o r r e c t ? 

DIRECTOR COLLINS: Yes, ma'am. 

REPRESENTATIVE KULA: Okay. I'm -- I'm 

h a v i n g a h a r d time t r y i n g t o u n d e r s t a n d how even i f you 

f i l e t h i s a p p e a l t o the death sentence, what -- I'm not 

u n d e r s t a n d i n g how t h i s can ever be a l l e g e d . 

When you go i n t o the s e n t e n c i n g phase of i t 

a l l , t h e r e ' s a g g r a v a t i n g c i r c u m s t a n c e s , t h e r e ' s 

m i t i g a t i n g c i r c u m s t a n c e s p r e s e n t e d , and those 12 p e o p l e 

d e c i d e from t h a t t e s t i m o n y whether i t i s l i f e 

imprisonment or a death s e n t e n c e . C o r r e c t ? 

DIRECTOR COLLINS: That i s the way i t would 

work, as someone s t a t e d , i n a u t o p i a n w o r l d . 

REPRESENTATIVE KULA: Okay. So you have -¬

so how do you prove -- okay. So i f a l l o f those -- i f 

a l l o f those c i r c u m s t a n c e s are met -- but how do you 

prove t h a t i t was a r a c e b i a s i s s u e ? 

DIRECTOR COLLINS: Okay. I a c t u a l l y d i d 
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not answer your q u e s t i o n c o r r e c t l y . Your f i r s t q u e s t i o n 

was t h i s o n l y d e a l s w i t h the s e n t e n c i n g phase. 

REPRESENTATIVE KULA: Okay. 

DIRECTOR COLLINS: That i s -- my answer was 

yes. That i s a c t u a l l y not t r u e . I s h o u l d have been more 

c l e a r . 

REPRESENTATIVE KULA: W e l l , i t -- I 

u n d e r s t a n d t h a t i f you app e a l i t because o f the charge 

i t s e l f -¬

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE KULA: -- you ca n ' t do 

a n y t h i n g about i t a t the s e n t e n c i n g phase. 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE KULA: C o r r e c t ? Okay. 

L e t ' s j u s t d e a l w i t h the s e n t e n c i n g phase. 

DIRECTOR COLLINS: W e l l , okay. W e l l , f i r s t 

o f a l l , i t d e a l s w i t h the sentence, not j u s t a s e n t e n c i n g 

phase. 

REPRESENTATIVE KULA: Okay. The sentence 

i t s e l f . 

DIRECTOR COLLINS: So i f a -- i f a 

defendant can show w i t h s t a t i s t i c a l e v i d e n c e , a l l r i g h t , 

t h a t a p r o s e c u t o r i n a g i v e n county chooses t o seek death 

a g a i n s t b l a c k defendants more o f t e n than t h e y seek death 

a g a i n s t w h i t e defendants w i t h the same -- a c c o u n t i n g f o r 



110 

the same s e t o f a g g r a v a t i n g and m i t i g a t i n g f a c t o r s , 

t h a t ' s how -- t h a t ' s how you show i t . 

You don't j u s t -- you don't j u s t l o o k a t 

the d a t a and say, w e l l , t h r e e p e o p l e -- t h r e e b l a c k 

p e o p l e were t r i e d i n t h i s county v e r s u s , you know, two 

w h i t e p e o p l e t h a t were t r i e d i n t h i s county. You l o o k a t 

cases and you -- and the code -- the p e o p l e who were 

d o i n g the s t a t i s t i c a l a n a l y s i s , who are c o d e r s , they 

a c t u a l l y account f o r a g g r a v a t i n g f a c t o r , s o c i o e c o n o m i c 

s t a t u s . So t h e y are p l o t t i n g a c h a r t t h a t b a s i c a l l y 

g i v e s you a p i c t u r e o f who th e s e defendant a r e , b l a c k , 

w h i t e , I n d i a n , A s i a n , whatever. R i g h t ? 

And then once you do t h a t , you put t h a t on 

a b o a r d and then you can d e c i d e -- you can l o o k a t -¬

p e r s o n X and p e r s o n Y had a e x t r e m e l y s i m i l a r case. One 

v i c t i m , t o r t u r i n g , armed r o b b e r y , whatever. R i g h t ? And 

then you f i n d the s i m i l a r c a s e s , a l l r i g h t , and you group 

those t o g e t h e r . 

So you got t e n s i m i l a r c a s e s . W e l l , l e t ' s 

say out of those t e n s i m i l a r cases you've got f i v e w h i t e s 

and you've got f i v e b l a c k s . W e l l , what do you do i n a 

case i n one county where you've got t e n s i m i l a r c a s e s , 

where i t ' s s p l i t down the m i d d l e , f i v e -- f i v e w h i t e s , 

f i v e b l a c k , and the p r o s e c u t i o n d e c i d e d i n f o u r out o f 

f i v e o f the A f r i c a n - A m e r i c a n cases t o go f o r w a r d w i t h 
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death but i n none o f the cases where the -- where the 

defendant was w h i t e t o p r o c e e d w i t h d e a t h . 

What remedy s h o u l d a defendant have t o 

r a i s e t h a t c l a i m t o the c o u r t s ? At t h i s p o i n t t h e r e 

i s n ' t one. That i s -- t h a t i s the purpose o f the R a c i a l 

J u s t i c e A c t . 

REPRESENTATIVE KULA: Okay. I'm not 

sure -- I'm not sure I t o t a l l y -- you're s a y i n g -- okay. 

That -- t h a t seems t h a t t h e y would r a i s e t h a t i s s u e a t 

the time -- a t the v e r y b e g i n n i n g . 

DIRECTOR COLLINS: That i s -- t h a t i s as an 

RJA p r e t r i a l m otion. 

REPRESENTATIVE KULA: Okay. 

DIRECTOR COLLINS: That i s e x a c t l y i t . 

REPRESENTATIVE KULA: Okay. So then 

t h e y -- t h e y ' r e sentenced t o the death p e n a l t y ? 

DIRECTOR COLLINS: W e l l , so -- so l e t ' s say 

th e y made the c l a i m p r e t r i a l and they were -¬

REPRESENTATIVE KULA: Okay. L e t ' s say t h e y 

d i d n ' t make the c l a i m t h e n . 

DIRECTOR COLLINS: Okay. L e t ' s say t h e y -¬

REPRESENTATIVE KULA: And now we're a l l the 

way t o the death p e n a l t y . 

DIRECTOR COLLINS: Okay. 

REPRESENTATIVE KULA: Now what? 
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DIRECTOR COLLINS: They r a i s e t h a t c l a i m . 

W e l l , f i r s t o f a l l , t h e y would have a l r e a d y been 

sent e n c e d t o death a t t h i s p o i n t . 

REPRESENTATIVE KULA: C o r r e c t . 

DIRECTOR COLLINS: A l l r i g h t . And they 

r a i s e d the c l a i m t h a t death was o n l y sought a g a i n s t me 

because I'm A f r i c a n - A m e r i c a n and l o o k a t the s e -- l o o k a t 

thes e o t h e r -- l o o k a t the m a j o r i t y o f the s e cases where 

t h e r e was a w h i t e defendant, s i m i l a r case, j u s t l i k e 

mine, but t h e y were -- t h e y were not even t r i e d f o r 

deat h . They were -- t h e y were t r i e d f o r l i f e . 

Then the remedy i n t h a t case would be l i f e 

w i t h o u t the p o s s i b i l i t y o f p a r o l e . So t h a t -- t h a t ' s 

what would happen. 

REPRESENTATIVE KULA: But -- but i t seems 

t o me t h a t i f -- t h a t i t ' s not so much the p r o s e c u t o r 

then a t the s e n t e n c i n g phase. 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE KULA: I mean i n the 

b e g i n n i n g you're t a l k i n g about a — a p r o s e c u t o r 

p r o f i l i n g . 

DIRECTOR COLLINS: R i g h t . 

REPRESENTATIVE KULA: We get t o the -- t o 

the p e n a l t y phase. 

DIRECTOR COLLINS: R i g h t . 
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REPRESENTATIVE KULA: How do you then r a i s e 

t h a t I s h o u l d not have been sentenced t o death because -¬

DIRECTOR COLLINS: But I see what you're 

s a y i n g . 

REPRESENTATIVE KULA: -- I s h o u l d have 

never been charged w i t h i t . 

DIRECTOR COLLINS: That's the -- t h a t ' s the 

argument. I s h o u l d have never even been t r i e d f o r death 

because l o o k a t these o t h e r cases where th e s e o t h e r 

defendants were not t r i e d f o r death. 

That's the argument. The argument doesn't 

a t t a c k the j u r y n e c e s s a r i l y . The argument says I s h o u l d 

not have even been charged w i t h -- w i t h d e a t h . But 

now -- I mean charged c a p i t a l l y . 

But t h e r e i s a p o s s i b i l i t y , as w i t h the -¬

w i t h the case -- one o f the cases t h a t we -- t h a t we t a l k 

about i n N o r t h C a r o l i n a . J u r o r s can a c t u a l l y s i g n sworn 

statements t h a t say t h e y are d i s c r i m i n a t o r y i n t h e i r 

b e h a v i o r . That they -- I mean you would be amazed at 

what j u r i e s w i l l -- j u r o r s w i l l say and what t h e y w i l l 

s i g n and t h e y w i l l -- t h e y w i l l o f f e r t o you as 

e v i d e n c e . 

And t h e y ' l l say, you know -- you know, I 

don't l i k e -- I don't l i k e b l a c k p e o p l e and t h a t 

i n f l u e n c e d my d e c i s i o n on the j u r y i n a sworn a f f i d a v i t 
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s tatement. And i f a j u r o r says t h a t , the j u r y room 

s h o u l d by s t a t u t e be absent -- t h a t s h o u l d be absent from 

the j u r y room. And any judge i s l i k e l y g o i n g t o agree 

w i t h t h a t . 

So -- so i t ' s not -- you may not be making 

the argument t h a t I s h o u l d n ' t have been charged 

c a p i t a l l y , but what you can make the argument of i s 

t h a t -- i s t h a t not o n l y -- you know, i n N o r t h C a r o l i n a 

you have t o be death q u a l i f i e d t o even s e r v e on a j u r y . 

R i g h t ? So you have t o be a b l e t o answer t h i s q u e s t i o n i n 

the a f f i r m a t i v e about your -- about your b e l i e f i n the 

d eath p e n a l t y . 

But what you -- you know, what you -- what 

you s h o u l d not have on the j u r y i s p e o p l e who -- you're 

a l r e a d y p r e j u d i c e d by the f a c t you're a c a p i t a l 

d efendant, a l l r i g h t , and you've now been found g u i l t y o f 

a c a p i t a l c r i m e . R i g h t . That's two s t r i k e s a g a i n s t 

you. 

The t h i r d s t r i k e a g a i n s t you s h o u l d not be 

the c o l o r o f your s k i n . A l l r i g h t . We weigh a g g r a v a t o r s 

v e r s u s m i t i g a t o r s which i s what makes the a s s e r t i o n by 

D a v i d Baldus t h a t you are s a d d l e d w i t h an e x t r a 

a g g r a v a t i n g f a c t o r t h a t ' s much more of an i n j u s t i c e . 

Does t h a t -- does t h a t k i n d o f make sense? 

REPRESENTATIVE KULA: Yes. 
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DIRECTOR COLLINS: Okay. 

REPRESENTATIVE KULA: Thank you. 

DIRECTOR COLLINS: Yes, ma'am. Thank you. 

CHAI^IAN CALTAGIRONE: R e p r e s e n t a t i v e 

M a t z i e wanted t o make some c l o s i n g arguments. But b e f o r e 

we do t h a t , I j u s t wanted f o r the r e c o r d t o make sure 

t h a t -- the s u b m i s s i o n i s P e n n s y l v a n i a A l t e r n a t i v e s t o 

the Death P e n a l t y , we have some s u b m i s s i o n s from them, 

the ACLU, and the NCAA L e g a l Defense and E d u c a t i o n Fund. 

So I'd l i k e t o make sure t h a t ' s i n c l u d e d i n the r e c o r d . 

R e p r e s e n t a t i v e M a t z i e . 

REPRESENTATIVE MATZIE: Thank you, 

Mr. Chairman. 

And, a g a i n , I thank you. As I mentioned i n 

the opening s t a t e m e n t s , the hope and g o a l and d e s i r e o f 

the h e a r i n g today was t o get the d i a l o g u e and t o g i v e the 

members the i n f o r m a t i o n . 

I ' l l l o o k f o r w a r d t o s e e i n g some s t a t i s t i c s 

from N o r t h C a r o l i n a a f t e r t h a t one year and t o see how 

many inmates have p e t i t i o n e d f o r c h a l l e n g i n g as a r e s u l t 

o f the l e g i s l a t i o n . 

And I t h i n k i t ' s -- i t ' s paramount t h a t we 

hear d many times from t e s t i f i e r s today about the 

McCleskey case, and I t h i n k , when you l o o k a t t h a t , and 

you r e a d some o f the quotes from some o f the t e s t i m o n y 
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today, t h a t t h a t ' s r e a l l y why we're here today t o d i s c u s s 

t h i s . 

And, a g a i n , I hope t h a t the members w i l l -¬

w i l l l o o k a t t h i s and the t e s t i m o n y p r e s e n t e d here today, 

t a k e i t v e r y s e r i o u s l y , because i f we can -- i f we can 

s t e p up and t h i s b i l l can become s t a t u t e and we can save 

one p e r s o n , I t h i n k t h a t ' s -- t h a t ' s worth i t . 

I thank you a g a i n , Mr. Chairman. 

CHAI^IAN CALTAGIRONE: Thank you. 

Thank you f o r coming up from N o r t h C a r o l i n a 

t o t e s t i f y and we a p p r e c i a t e everybody's p a r t i c i p a t i o n . 

The meeting i s a d j o u r n e d . 

(The p r o c e e d i n g s were c o n c l u d e d a t 

12:28 p.m.) 
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I hereby c e r t i f y t h a t the p r o c e e d i n g s and 

e v i d e n c e are c o n t a i n e d f u l l y and a c c u r a t e l y i n the notes 

t a k e n by me on the w i t h i n p r o c e e d i n g s and t h a t t h i s i s a 

c o r r e c t t r a n s c r i p t o f the same. 

Brenda S. H a m i l t o n , RPR 
R e p o r t e r - N o t a r y P u b l i c 


