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On behalf of my client, the Tax Claim Burean Associationof Pennsylvania. 1thank the
Committeefor the opportunity to testify on House Bill 1877, Printer's number 2438. My name is
Jane Roach Maughan. | am a lawyer and | practicein Monroe County. | thank Representative
Scavelio and Tamara Fox for theif assistancein creatingthisopportunity for theTax Claim
Bureau Directorsto be heard.

The Association's members arethe Tax Claim Bureau dirsctors of the 65 Pennsylvania
courities with county Tax Claim Bureaus; Philadelphiaand Pittsburgh do not have county tax
claim bureaus.

HB 1877 secks to amend the Read Estate Tax Sale Law, usually referred to as“RETSL.”
The proposed amendments includethe diversion of payment records and information from the
counly tax claim bureaus, the elimination of the bureaus 5% commission and thg cxtension of
discretion to school districts, townships, counties, boroughsand cities to direct thetax claim
bureaus not to collect taxes.

It iswise for ug to consider briefly the history of the Act a issue. RETSL was the product




of difficult economic times. In 1947, in responsc to thecollapseof red estate tax collection
acrossthe Commonwealth following the Great Depression, this L egidatureenacted RETSL: to
centralizeand to solidify responsible government collection of delinquent real estate taxes.

Prior to RETSL, each separate taxing district had to suc property owners to sccurc and
enforceliensto collect delinquent taxes and small taxing distticts did not havethe resourcesto
pursue collection effectively or efficiently.

And so RETSL created aTax Claim Bureau m each county except Pittsburgh and
Pliladelphia “in the office of the county commissioners,” 72P.S. §5860.201. RETSL
centralized coilection, defined the powersof acentral office called "'thetax claim bureau,” in
each county, and firmty established that delinguent real estate taxesareafirst lien on rea estate
Pennsylvaniadelinquént tax liens moveahead of mortgagesand prior judgments. With the
exception of liensheld by the Commonwealth, real estatetax liensarc the most powerful Tiens at
law.

Asyou know, the current year taxes, the non-delinquent taxcs, are collectedin the65
counties by elected Tax Collectorsfrom cach township, borough or city. These numerousel cctcd
Tax Collectors must stop their collection activitieson December 31" each year and must “make
areturn™ of all unpaid real estate taxesto the ceniral county Tax Claim Bureaus. My clients are
the directors of those bureaus.

RETSL requares that all the records of cach of thic municipal Tax Collectorsbe turned

over to the county Tax Claim Bureaus anmually . Thisestablished system has provided for the




safekeepingof red estatetax records in public countyoffices across the Commonwealthfor 60
yearsuntil recently.

Since approximately1999, a growing number of Pennsylvania municipaities havechosen
to supplcment the collection efforts of the county Tax Claim Burcaus by hiring private counsel or
collection entitiesto pursue private collection efforts. TheMunicipal Claimsand Tax LiensAct,
sometimes referred to as MCTLA, providesgenc aly for thecollection and enforcement of
municipal liens. The act was substantially amendedin 1996 and in 2003 to expand the ability of
taxing districtsto use municipal liens lo collect taxes, including real estate taxes. Following those
amendments in 1996 and 2003, several law firms and collection entities commenced private
collection of dclinqucnt taxes on behalf of as many as several hundred schoot districts and
municipalities.

In many of those municipalitics, the complete body of public records of paid anef unpaid
feal estate taxes have been unlawfully diverted away from the county Tax Claim Burcaus in
violation of RETSL and now arein the control of private collcction counsel. In many of those
municipalitics, public sheriff saleshavebeen utilized aggressively to rapidly sell of delinquent
parcels, despite the fact that MCTLA does not permit sheriff sales until thelien isover ayear old
and an upset sale has been attempted and failed.

The promisesof fast collection by private colleetion entities are appealing to school

districtsand municipalities, but those school districts and municipalitieshave nat been




sufficiently encrgctic or sophisticatedto hold the privatccollection entities to the mandatesof the
law.

The unlawful diversionof publicrecordsfrom the tax claim bureaus by private
collcction cntitiesclearly violatesRETSL. It hasbeen largely corrected asa result of protracted
litigation brought by the state title insurance association against two local school districtsin
Monroe County and by ongoing fitigationbrought by Carbon County againstaloca school
district in Carbon County. But in some countiesthetax claim bureaus still have not recovered the
records becausethey can't afford to litigate to do so.

HB 1877ispart of the continued attempt by privatecollection entities to make more
money for thcmsclves, not for school districtsand municipalitics.

Inthe approximately 150 municipalities where taxes arc collccted by private firms, the
routine practice has been that the statusof the tax lien isavailablefor afee and isnot part of the
public record. Callection entities havea history of charging$25 to $50 to fax a taxpayer notice of
the statusof his or her real estate taxes. The tax records taken outsidethe public domain and for
which thesefax charges are being imposed include btk the records of timely paidrea estate
taxesand the records of delinquent taxes. Whcn a school district, borough, city or county retains
aprivate collcction entity, the county tax claim bureau no longer has current and accurate
information on the taxesfor al the residentsin that school district, borough, city or county. Thus,
property owners who consistently pay theit real estate taxes on time pay $25 to $50 to a private

collection entity when they sell or refinance their property.




Asyou are eertainly aware, thetitle insurance, lending and banking industry relicson
current title search and certification when real estates sold or refinanced. At practicallyevery
real estate closing on any property in each of the 150 municipalitiesthat have diverted tax
records to private collection counsel, taxpayersare paying for accessto recordsthat by law
should bc in the public domain. The vast bulk of the records diverted awvay from the Tax Claim
Bureaus have no connectionto the collcction of delinquent taxes. listead, these records of timely
real estate tax payments by your congtituentsare beécoming amoney making machine for prrvate
collection entities. Not a penny of the $25 to $50 fax charges goes back to the taxing
municipalitics orin any way supplernents the collection of delinguent taxes. And at trial in
Carbon Counly it emerged that one collection law firm, over a period of about SIX years, carned
$6 milkion in fax fees alone, 1 addition to the attorney fees imposed on the delinquent taxpayers
as part of the coltection process.

The passage of HB 1877 will reinvigorate this abusiveprocess of the sale of public

rccords by privateentities. The bitl changesa critical provision of RETSL. The bill takes control
of the payment stream away from the burcaus, Once the payment stream is controlled by private
collcetion entities, only they have the accurateinformationon the statusof the tax lien, only they
have the accurate information on the payoff and they can and will sell that informationat a profit.
In addition to creating serious probleiia in accessto publicrccords, HB 1877 seeksto cut
off the 5% commission owed t¢ the tax claim bureaus on al delinquent taxes. The bureaus need

the 5% commissionsto open their deors on a daily basisto the public—to property owners, title



searchers, lenders, lawyersand rezaltors:

In centralizingtax collection at the county level in 1947 this Legidaturewisaly provided
for permanent funding for the central tax claim buresus. There are two separate and distinct
funding mechani smswe should examine briefly to understand the potential impact of HB 1877.

The Act deseribes the first mechanismas, “reimbursement” through a mandatory 5%
commission:

In order to reimburse the county for the actua costs and expensesof
operating the bureau created by this act, the county shall receiveand retain
out of all moneys collected or received tinder f he provisions of this act,
five per centum (5%) thereof, which percentage shall be deducted by the
bureau before paying over moneysto the respective taxing districtsentitled
thereto.

$5860.207 (cniphasis added),

The implicit intention i sobvious; this Legislature intended to create and fund apubic
archive in each county of therecords of the powerful liens created by RETSL, liensthat move
ahead of mortgagesand all other judgments and encumbrances in priority.

The mandatory 5% commissionis not linked to the bureaus collection activities.In fact,
even if every delinquent tax claim were paid early in the collection ¢ycle, and the bureaus never
had to hold upset or judicial sales, the bureaus neverthel esswould reniain enititled to the
mandatory 5% ¢otninission on all monies.

The second revenue mecharnism i S not mandatory, asisthe 5% commission. The second

revenue mcchanismisdiscretionary.




Thetax claim burcaus are authorized in RETSL to chargeback certain enumerated costs
to the delinquent taxpayers. The chargeablecosts are limited and are specifically enumerated.
They include costsfor the entry of claims, for the satisfaction of claims, for the preparation of
sale documents, for thereview of public records, for the preparationof deeds, and for postage.

By mandating the countieslo withhold a 5% “reimburscment” and permitting them to

shift significant costsof collection and salc operationsto delinquent taxpayers, the Legislature

recognized that the overal fiscal needs of the burcaus go beyond collection costs. Thefirst
revenue strearn, the mandatory 5% commission, isdcscribedas' reimbursement™ by the taxing
districts, ostensibly for all the burcaus services, including the maintcnancc of apublic archive of
delinquent tax records. The second revenue stream, the discretionary recovery of costs of
operations, isdescribed as acharge for reasonablecoiléction of costs of collection of faxes
directly from delinquent taxpayers.

This Legislaturewaswise and sesponsible in establishing a5% commissionfor the

burcaus. Our Commonwealth has strngglcd and continues to struggle with unfunded fedceral

mandates, we know better than to burden the countieswith unfunded state mandates. Requiring
that avery small 3% commission berctaincd by the bureausinsurestheir fiscal healthand
permits them to open their doors every morning to the public. In removingthe commission, HB
1877 essentially ignores the fact thet the bureaushave regular recurring expensesrelated to their
service asthe public archiveof real estate tax records.

In addition to cutting off funding to the tax claim bureaus, HB 1877 removes the control



of collection from the bureaus by removing the language that mandatesthat al delinquent taxes
are payable only to the bureaus. This iSunwise and frankly, unnecessary.

Removing the control of paymentsf omthe bureaus will createmoreand continued
chaos. Many of the tax claim bureais arestill in the processof rccovering and absorbing records
diverted after the commencement of private collection, a diversion not solved until the
conclusion of litigation in 2007. The government office that servesas the archive of real estate
tax records must above al have accurateinformation. If multiple private collection agenciesand
law firns al have their handsin the pot, the work of the bureausto collect aceurate dataon the
payments of delinquent taxes will bc unmanageable. An archive without accurate payment
information iS@useless archiveof publicrecords.

Asof the 1996 amendmentste the MCTLA, taxing districts— schoals, counties, cities,
townships and boroughs-—-call lawfully pursue private collection cffortsunder MCTLA. But
RETSL should remain unchanged. Successful private collection ¢fforts shonld conclude with thie
taxpayer paying the public, government office for central collection. The private collection
entities can then manage their books and records of collection as lawyers, title agents. realtors
and taxpayers always have—by getting a copy of the public record rhat provesthelien iS paid in
full. Theoppositeis dangerousand unwieldy —no public government office should have to ask a
law firm or titleagent if a public tax hasbeen paid.

The private collectionentities want contrel of the payment streamfor one reason. If'they

get paid first, thereis no public record of payment. Then the private collection entity has the only




evidence of payment. Then the private collection entity can sclt that mnformation, can make
money onit. $6million was paid over approximately 6 years on the sale of public accessto
diverted records of red estate tax paymentsto just one collection firm.

Aslong as Pennsylvania law providesfor two scparatc collection systems, the tax claim
bureau liens pursuant to RETSL and the privateliens pursuantto MCTLA, only one etitity can
receive the payments. The superior and miore frustworthy entity, the entity that will cost your
constituents the least money, are the tax claim burcaus.

Thefinal amendatery language of HB 1877 will further aggravate the conflict between
the two statutory schemes. It ison the last page of the bill. Theprovisionpermitstaxing districts
to direct the bureaus to suspend all coliection. It createsan ambiguity regarding the responsibility
of the tax collectorsto make returns. Taxing districtsshoul dnot bc given thie authority to direct
the eperations of the tax claim burcaus. When taxing districts hire private eollectors, those
collectorshave cherry picked valuable properties for enforcement and left many propcrticsin
limbo. The tax claim bureaus must remain the central, pisblic, government entity responsiblefor
orderly delinquent tax collection. They must remain responsible to open aclaim on cvery
delinquent tax parcel every year and follow the proceduresof RETSL. If private collection efforts
parallel that process and accel eratethe process, collection is aecomplished. But becausc private
collection entitiesmay come and go, and their history hasbeen to cherry pick, one central entity
iscritical to efficient statewidecollection.

Real estate taxes continue to rise and to burden your niost vulnerable constituerits, the




poor, young familiesand our senior citizens who have paid off their mortgages and no longer
have the safety net of mortgage escrow accounts managed by Icndcrsto pay their real estate
taxes.

Private collection has beena disaster for tax payersand has not brought any significant
relief to admittedly desperate school districts and municipalities in need of cash flow. With
current interest rates at ahistoric low, the time vatue of moneyis negligible to non-
exisent—school districts and municipal governments collect money abit faster through private
collection, but the speedier collection does not benefit them significantly as they smply don't
gdarn anything on that money.

Y our congtituentshave suffered. In private cotlection practices, an $800 annual tax bill, if
not paid by December 31%, explodes to $2,000 to $3,000 by thefall of thefollowing year, The
rapid explosion of the amount owed in private collectionschemesisamost entirely tied to the
attorneys fees that are passed on to the taxpayers. RETSL has no attorneysfees for taxpayers
The same collection, over the sameperiod of tithe, by the tax claim bureaus, does not increasc
the taxes owed with the exception of 9% interest and the alowable costs.

Y our constituentshave been fooled. They have been subjected to carly, untimely,
nnlawful forced sales by collectionentities. Tax clatm bureau directorsfollow the law, they are
law abiding. They don't game thesale deadlines. Private collection entitieshave consistently
violated the MCTLA one-plusyear limit on scheduling forccd sales. The own clients, the school

districtsand municipalities, are either unaware of the law, or equaly reprehensiblein their
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violation of thelaw. The courtshave recognized over the decadesthat the dominant purpose of
RETSL isnot smply to “strip the taxpayer of his property but, rather, to collect taxes.”

As this Legidature continuesto cxaminc and improvered estate taxes and real estate tax
collection, the trend seemsto he toward centralized systems. Everyone seems to agreethat the
election of separate tax collectorsin each municipality isno longer practical in light of modern
eommunication and electronic irformation management. The trend should stay toward
centralization. This Legislature markedly improved delinquent tax collection when it centralized
itin agovernment office at the county level acrossthe Commonwealth in 1947.

The growth of private collection hasbeen chaotic and has been marked by private
collcction cntitics disregardingthe most basic and obvious principles of law. Y our constituents
should not be left to litigate periodically, in class actionsor as individuals, to reinin the tactics of
private collection cntitics. Tax claim bureau directorsarelaw abiding.

The debate about the role of governiment isalively oneright now in our country.
Opinionsarc held strongly, by D's and R's, by 1%and 99%, by teaparticrs and by college
partiers. Wearea nation polarized by those strong opinions about government and drawn to a
dialog daily. Some may think we should not he taxed, but even they agree that if taxes arc to he
collected, 1t isa gevernment function. In this sometimes angry debate about government,
everyonc seems able to agree that government should siraintain roads, collecttaxesand declare
war. The collection of faxeshy privaie corporate entities iSnot apositive or wise trend. Itisan

invasion of an essentially governmental function.
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| have solutions. I'm not just here to complain.

RETSL and MCTLA overlap and conflict in practice. The MCTLA needsto befinetuned
and conformed to RETSL. The 1996 amendments of MCTLA ncver contcmplated the chaos that
would ensue.

The stream of payment and the conlrol of the public recordsmust remain, asis now
provided very clearly by RETSL, in the tax claim burcaus.

Taxing districtsthat wish to pursue private collection must berequired, in MCTLA, to
make all paymentsto the bureausand to pay a commission to support the operation of the
bureaus as archives.

HB 1877 makes the chaos that unexpectedly followed the 1996 MCTLA amendments

worse, not better, and should not be enacted by thisLegislature:
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