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Good Morning Chairman Godshal, Chairman Prestonand members of the Gonmnt t ee on
Consumer Affairs. My nameisRichard M. Williams. | am ashareholder in the law firm of
Hourigan, Kluger & Quinn, P.C., located in Kingston, Luzerne County, Pennsylvania My
practiceincludes the representation of individualsand business entitiesin land use proceedings
throughout Northeastern and Central Pennsylvania. Since 1997, | have represented wireless
carriersin securing zoning and land useapprovalsin hundreds of jurisdictionsthroughout the
Commonwedlth. Inthat time, | havewitnessed first hand theissues wirelesscarriers have
encounteredin siting facilities. Theseissues haveincluded difficultyin locating wireless
facilities upon existing structures.

Prior to addressingtheissuesthat | have noted upon my review of 5B 2061, | wanted o provide
abrief example of anissuethat thislegidationwill aleviateif enacted Infact, thisissue hasj ust
arisen with the last threeweeks.

Specificaly, awirdesscarrier whom | represent is proposing to install or “collocate™ its antennas
and supporting equi pment upon a nine story buildingowned by aUniversity member of the State
System of Higher Education. Theantennaswould be ingtaled upon an elevator shaft. In
addition, the supporting equi pment cabinets would be placed on an elevated platform on theroof
of the building. Both the antennasand the equipment cabinetswould be entirely shielded from
view.

In support of theapplication, | recently met with the municipa zoning officer. At that meeting,
the zoning officer offered his opinionthat the proposed applicationwould requirethe grant of at
least four variancesfrom the provisionsof the municipal zoning ordinance. Oneof thevariances
necessary would involve a requestfor a*'use variance' as the municipality in question only
permits collocation of facilitiesupon existing structureswithin three of its thirteen zoning
digtricts. Interestingly, this municipality doesnot permit collocationin severa industrial and
commercid zoningdistricts.

AstheCemmittee may know, avarianceis perhapsthe hardest form of relief to obtain under the
Pennsylvania Municipalities Planning Code. According to ow courts, a varianceshould be
granted sparingly and only under exceptional circumstances. In my own experience, out of the
hundreds of zoning casesthat | have handled in my practice, in only a handful havethecriteria
necessary for the grant of a variance existed.

Therequirementsof themunicipal zoning ordinance éoupled with the standardsassociated with
the grant of a variance affordthe municipal zoning hearing board amost unfettered discretionin
theapprova or denial of thisapplication. In my opinion, the carrier's proposal to collocateits
antennas and supporting equi pment upon the roof of an existing nine story building constitutes
theleast intrusivealternative to providingand enhancing wirelessservicein this particular
community. This proposal aso servesthe purposeof providing apublic university with revenue
outsideof itstraditiona sources. Notwithstanding thesefacts, thesuccessor failure of this
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project rests squarely upon threeindividuas comprising the zoning hearing board who are not
versed in theintricacies of wireless network design and who will possibly view the applicationin
light of their own beliefs and prejudices.

Asan aside, | would also notethat the municipal zoning efficer in thisexampleadvised methat a
second wirelesscarrier was likewiseinterested in collocating its equipment upon another
building owned by the University in the samezoningdistrict, Accordingly, the samechallenges
and opportunities experienced byt he carrier whom | represent will likewise be encountered by
thefuturecanier.

Asthis recent example demonstrates, the proposed streamlined process and procedure afforded
by HB 2061 iscritical to the prompt and orderly build-out of wirelessnetworkswithin the
Commonwedth. Given the significantincreasesin wirdesscustomersaswell asthefact the
wireless traffic now includesasubstantial datacomponent, the ability of wirelesscarriers to
utilizelessintrusivedternativesto the construction of new towers without the ability of local
governments to deny such applicationsisimperative.

With respect to provisonsof HB 2061 itsdlf, | would liketo address three specific provisionsof
theBill and their potential impact. First, and most importantly, Section 4(b)(2) of HB 2061
establishes a processwhich alows a municipdity to notify a carrier that its application is deemed
deficient. If the application isdeemed deficient, the carrier will have fourteendaysto providethe
municipality with any additiona information deemed required by themunicipality. If the carrier
failsto provide the information within thisfourteen day period, the applicationwill bedeemed
denied pursuant to Section 4(b)(3).

Preliminarily, Sections4(b}(2) and 4(b)(3) do not appear to be supported by recent Federal
legidation enacted since theintroduction of HB 2061. Asthe Committee may be aware,
Congressrecently passed theMiddle Class Tax Relief and Job Creation Act of 2012. Section
4225 of this Act mandates that local governmentsapprove an*'digible facilitiesrequest™ for the
modificationof an existing wirelesstower or base stationthat does not substantially changethe
physical dimensionsof the tower or base station.

Moreover, the Congressiona Act effectively prohibitsthedenial of an"digiblefacilitiesrequest™
including applicationsgoverned by HB 2061. BecauseHB 2061 effectsa deemed denid inthe
event information required by the municipalityis not provided, it provisions appear to conflict
with Federa law.

Sections4(b)(2) and 4(b)(3) of HB 2061 likewise appear incons stentwith the provisionsof the
PennsylvaniaMunicipalities Planning Code generally. The Municipalities Planning Code does
not contain any provision which alowsan applicationto be deemed denied in theevent
informationrequired by the municipality is not submitted.
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For example, the Municipalities Planning Code requiresttet zoning hearings be held within sixty
days “from thedate of the applicant'srequest.” If the zoning hearing boardfailsto hold a
hearing withinsixty days, the applicationis deemed approved.

Similarly, alocd goveming body or planningagency must either approveor deny aland
development or a subdivision application within ninety daysof the regular meeting of the
governing body or planning agency next following "'the date the applicationisfiled.” If the
governing body of the planning agency failsto act within thisninety day period, the gpplicant is
entitledto adeemed approval.

Unlike the provisionsaffording an applicant a** deemed approval,” the Municipdities Planning
Code doesnot providefor a deemed denia of the applicationin theseinstances. Accordingly,

Sections4(b)(2) and 4(b)(3) of HB 2061 would effectively createrights and obligationswhich

presently do not exist under Pennsylvania zoning law.

Finaly, aFCC ruling issued in 2009 cemmonly known asthe Shot Clock Ruling' requires that
local governments act upon collocation requests on existing structureswithin ninety days. By
granting municipalitiesthe rightsto reject applications deemed by them to be™'incomplete HB
2061 effectively conflictswith the requirements of the Shot Clock Ruling by potentialy alowing
theperiod for review to extend beyond ninety days.

Given theapparent inconsstency of Sections 4(b)(2) and 4(b)(3) of HB 2061 with Federa law
and thefact that commensurate rights and obligations do not exist under the Pennsylvania
MunicipalitiesPlanning Code, it isrecommended that they be removedfrom the Bill.

In addition to theprovisionsof HB 2061 which aflow adenia of any application deemed
incompl ete by the muni cipality, the sectionsaddressing when collocationsupon misting
structures may beregulatedislikewiseproblematic. Specificaly, Section3(b)(1) of HB 2061
alowsa municipality to regulate a collocation application if: itie collocation will require the
structureto belighted, (ii) the collocation will cause the structureto exceed the maximum height
limitation of the local governingauthority for wirelessstructares; and (iii) the collocationwill
causethe wireless support structure to exceed the minimum setback requirement for wireless
support structures.

Aswith theprovisionsof ¥B 2061 alowingfot a deemed denial of an application, Section
3()(1) likewiseappearspreempted by the recently enacted Middle Class Tax Relief and Job
Creation Act of 2012. TheMiddle ClassTax Relief and Job Crestion Act of 2012 dlows
collocationsinvolvinga' substantial change™ to the physical dimensionsof thestructureto be
regulated by a state or local government. A " substantia change™ isdefined by the FCCto
include two specific modificationsof the structure. First, the FCC considersany modification
that increasesthe existing height of a structureby morethan ten percent (10%) or by the height
of one additiona antennaarray with separation from the nearest existing antenna niot to exceed
twenty feet (20°), whichever isgreater ssa" substantia change” alowingfor heightened
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regulation. The FCC alsodefinesa’ substantia change'* as the addition of an gppurtenanceto
the tower that would protrude from the edge of the tower morethan twenty feet (20) or more
than the width of the structure at the level of the gppurtenance, whichever is greater.

Federal regulationsdo not, however, alow local regulation of collocations based upon the three
factorsoutlined in Section 3(b)(1) of HB 2061. Given thisinconsistency, it isrecommended that
HB 2061 be revised to mirror existing Federa law when affording municipalitiestheright to
regul ate collocations upon existing structures.

The wireless carriersappearing before you today havesubmitted a revised draft of HB 2061
whichdepictsfor the Committee'sconvenience certain modificationsto the proposed language
of theBill. The draft submitted to you today mirrors Federa law by deleting the provisionsof
HB 2061 which specify the threeinstancesallowing for helghtened municipal review and by
allowing such review in the event of &' substantial change”" to the structure. In addition, the
revised draft addsthe defined terms™ substantial change'™” and " substantiallychange™ to Section 2.
The definitions of the terms™* subgtantia change™ and “substaritially change™ in the revised draft
comport with Federa law.

Based on the foregoing, | recommend that the provisionsof HB 2061 allowingfor heightened
regulation berevised in accordance with thedraft submitted by the carrierstestifying beforeyou
today. The acceptanceof thisrevisonwill ensurethat the Pennsylvanialegidationis entirely
consi stent with Federal mandates.

The final issuethat | would liketo addressinvolvesthedefinitions of “cetlocation™ and " wireess
support structure’™ asset forthin Section 2 of HB 2061. As currently drafted, the streamlined
processafforded by HB 2061 would apply to the collocation, modification or replacement of
wirelessfacilities upon existing monopolesor towers. The revised draft being submitted to you
today by the wirdless carrierswould expand these definitionsto specifically include utility poles,
buildingsand water towers. In other words, HB 2061 would afford astreamlined processfor
collocationsupon all existing structures.

Asthe Committeemay be aware, wirelesscarriers utilizeall typesof existing structuresto house
their facilities. Thesestructures includeexisting towers, water tanks, utility poles, hospitals,
schools, apartment buildings, farm structuresand other types of buildings, In fact, may zoning
ordinances throughout the Commonwesdlth requirethat a carrier disqualify an existing structure
as alocation for itsfacility prior to constructing a new tower within the municipality.

Structures such as buildings, utility polesand water tanks are often chosen by acarrier as thebest
candidatesfor collocation. Such structures, because of their ocation and height, areideal for the
installationof wirelessfacilities. In addition, such structuresgeneraly afford t he community
with the least obtrusivealternativeto the construction of a new tower.
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Allowing acarrier to pursuea streamlined processfor collocation, regardlessof the type of
structure, may further serve to reduce the proliferation of new towers. If faced withachoice
between the streamlined process afforded by HE3 2061 and the lengthy delaysgenerally
encountered in the permitting of a new tower, acarrier, in the majority of circumstances, will
chooseto collocateitsfacility to takeadvantageof the process.

Giventhefact that a significant mumber of cellocations involvestructuresthat cannot be
classified as amonopole or atower, this modificationto HE3 2061 islikewiserecommended.

Asafinal note, | have personally witnessed the changein how municipditieshave approached
thesiting of wirelessfacilities. In 1997, few municipaitieshad provisionsintheir ordinance
addressingwirelessfacilities. Today, amost all municipditieswithwhom | deal have an
ordinancespecifically addressing and regulatingthe use. Many of these ordinancesestablish
unreasonable barriers to collocation. The example of theordinancesited in my introductory
remarksisagoodone. That particular ordinancepermitscollocation only in three of thirteen
zoning districts. A collocation in any other zoning district would require thegrant of ause
variance.

Unreasonabletrarriers to the prompt and efficient build-out of wirelessnetworks as noted by my
exampleexist throughout the Commonwedth. Thesebarrietsserve to hamper and limit the
communicationsizfrastructure which will becritical to residents and businessof the
Commonwedthin the twenty-first century.

HE3 2061 will assistin alleviatingtheissues experienced by wireesseaitiers in the development
of their networks. The passage of HB 2061, with therevisionsnoted bythe carrierstestifying
beforeyou today, will serveto assistin removing these barriers. Given the issues experienced by
wirdesscarriersand the current state of municipal regulation, now is the timeto pursue moving
forward in theimplementation of HB 2061.

Thank youfor the opportunity to speak today. Upon conclusion of this pand's testimony, | will
wel come questionsfrom the Committee.
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