Mr. Chairman and Members of the Committee, | wish to thank you for
inviting meto this Hearing and for giving me the opportunity to bring to
your attention some of the very serious concernsthat | have about the State
Civil Service Commission and itstreatment of Veterans.

There areinnumerableexamplesthat | could bring to your attention
including the Commission’s failure to address less obvious activities such as
theway pay gradesfor Vets, onceemployed, can bearbitrarily suppressed
by HR Offices. (Appendix 1} But for today's testimony, | will limit my
comments to three basic issues: the Rule of Three; Suitability, and Due
Process.

Very troubling precedents have been set by the Civil Service Commission's
misapplication of laws and regulationsin BurnsVS The Pennsylvania
Department of Transportation. (Appeal Number 24226)

Those precedents, if alowed to stand, undermine the most basic foundations
of the State's merit system. The precedentsthat have been set permit any
Agency to refuse to interview a certified eligible Veteran ranked within the
Rule of Three and also permit Agency Human Resource Staff to use
subjective criteriato weed out higher ranking candidatesunder the guise of
suitability.

Following are the highlights of this specific situation.

A family member was the highest scoring Veteran within the Rule of Three
on the Administration and Management Traineecertified eligiblelist.

The availability survey which hereturned expressing hisinterest inbeing
considered for the position stated that he would hear within two weeksand
that interviewswould be .. .based on...ranking.”

Failing to Bear anything further and after waiting for morethan amonth, he
followed up by email and telephone with PennDOT in order to inquire asto
when he would be scheduled for an interview.

Hewastold by an HR contact at PennDOT, that interviews had already been
conducted and that the slot had been filled. When he asked why he was not
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given an interview, shetold him that the people interviewed were chosen
based on resumes and not on their ranking on the Civil Servicelist.

During that tel ephone conversation PennDOT’s contact put an HR Analyst
with the Civil Service Commission on the phone.

My family member ‘then asked that analyst  the same question whichwas,
how could he have been bypassed for an interview since he wasthe Veteran
holdingthe highest scorewithin the Rule of Three.

Hewas told by the Civil ServiceAnayst that the Rule of Three had been
applied and that the Rule of Three simply meansthat if aVeteran scoresin
thetop three on alist then, by proxy, every veteran onthelist becomes
eligible for the positionand that any veteran can be hired regardlessof rank
onthelist.

Getting nowherewith either person, hethen penned a format |etter of inquiry
to the SCSC Executive Director, whosewritten response supported the
SCSC Analyst's assertion that the only benefit to a Veteran for being ranked
within the Rule of Threeis the ability to act as a proxy for lower scoring
Vetsand, further, that it is perfectly acceptable to use resumesinstead of
scores and rankinigs to select who is given an interview.,

My family member subsequentlyfiled an appeal with the State Civil Service
Commission. A hearing was scheduled and theissue wasthat “...the
appointing authority filled an AMT position without offering.. . an
opportunity to interview for the position, despite thefact that appellantisa
veteran and wasranked highest on the employment certification from which
the appointment was made....” (Burns Adjudication Page 1)

Inthe Civil ServiceRuling you will findwhat canonly betermed a
shockingand outrageousstatement. ' ...appellant would have the
Commissioninterpret the ... Management Directive..as requiringthat the
appointing authority must alwaysinterview veteranswithin the Rule of
Three. We disagreewith the appellant'sinterpretation.” [emphasis
added] (BurnsAdjudication Page 15)

Mr. Chairmanand Committee Members, it doesn't get any more basic than
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theRuleof Three. Pleasenotethat | haveincluded applicable referencesin
my written statement.

Management Directive 580.10, “When an availability survey ismade and
veterans are among the available eligibles, schedul e theveterans withinthe
Rule-of- Threefor interview firg."

State Civil ServiceAct Article VI Section 602, “If the vacant position isto
befilled from an employment or promotionlist, the appointing authority
shall select a person whoisamong the three highest ranking available
persons on thecertification of eligibles."

State Civil Sea-ice Rules Section 91.3 Definitions. Rule of three—The
requirement that theappointing authority is requiredto choose frot among
thethree highest-ranking available eligiblesin filling a particular
vacancy....”

Auditor General Wagner's Specia Performance Audit “When aveteran's
final scoreisamong thetop three scoresonalist (known as the Rule of
Three}, the hiring agency isrequired to select the veteran for that position."
(Veterans Preference Program Audit Page22),

Auditor General Wagner's Special Performance Audit , Executive Director
Wallace’s response on behalf of the Commission, "...the “Rule of Three
refersto most typesof certifications issued by the Commission. If an
employment list is the mechanism used to effectuate an appointment, an
Agency mag not appoint an eligible outside of the Rule of Three...”
(Veterans Preference Program Audit Page 54, Appendix B)

Housing Authority of the County of Chester VS Pennsylvania State Civil
Seivice Commission, “Furthermore, we note that the Legislature has
iImposed a categorical requirement that appointing authorities maketheir
appointment only from the top three scoring candidates on the civil service
list." {State Supreme Court, Middle District, J-111-1998 Page 21 )

Yet the Civil Service Commission in itsinfinite wisdom ruled that aVeteran
holding the highest score within the Ruleof Threeisnot evenentitledto an
interview and that precedent stands today.
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My family member appeal ed being excluded from intersnew. He did not
clamthat he was entitled to the job.

In order to support their stance on Veterans Preferenceas applied to theRule
of Three, the Commissioners proceeded to selectively and inappropriately
impose language found in Law, Regulationand Directives.

Therabbit they pulled out of their hat to justify PennDOT’s conduct isa
process known as Suitability.

The Ruling says: 'The management directiveat issuealso permitsthe
appointing authority to interview all other veterans when the available
veteranswithin the Rule of Three are not suitable; and it does not specify
that the determination of suitability can be made only upon an actual
interview." (Burns Adjudication Page 15)

Yd, each and every one of thecitationsset forth by Civil Serviceinthis
adjudication refersto suitability for appointment or promotion. Not one of
their sources referencesuitability for interview.

On this topic, the State Supreme Court Decision clearly says, "' The
appointing authority may not impose additional threshold requirementson
aveteran under the guisethat it is setting forth the 'requisite
qualifications....” (State Supreme Court, Middle District, J-111-1998 Page
22)

Asfor Suitability, Title51 Section 7105 is clear when it saysin part that
“The lack of academic or scholastic training or experience...which does not
in fact incapacitate any such soldier shall not be deemed

to disqualify him....”

It is Section 95.1 of the Rules where the groundwork for the Suitability
processis established. Management Directive 580.34, Removal of Eligibles
for Certification or Appointment in the Classified Service, isthe appropriate
related Directive.

Suitability is a formal procedure with both notification and due process

Rebecca Bums
March 7.2012



requirements. MD 580.34, "OBJECTIVE. To explainpolicy, responsihilities,
and procedures when requestingtheremoval of an digiblefroma civil
service certification or from considerationfor a specificjob title....”

The Civil Service Commissioners pulled out all stopsto justify their
application of suitability. To that end, they relied on the sworn testimony of
the Chief of Section 1 of the Classification and Placement Section of
PennDOT.

TheRuling says. " The appointing authority presented credible testimony
that it was seeking candidatesfor the AMT position who had experienceas
indicated in their resumerelated to the vacancy i n question, namely
experiencein working in human resour ces, classification and
placement.” [emphasis added] (Burns Adjudication Pagelb)

Yd, adocument in the Chief of Section One's own handwriting was
introduced showing that the candidateinterviewedand selected for thisd ot
had no HR experience.

That document also showed that of the nine veteranson the Veterans list
only one had " some HR™ experience. Two of the three veterans selected by
the PennDOT Section Chief for interview had no HR experience and one of
thetwo with no HR experiencewas selected tofill the position.

There were actually three separate certified lists with atotal of seventeen
names. Of those seventeen, only two candidateswere identified by the
PennDOT Section Chief as having HR experienceand only one veteran as
having “some™ HR experience.

That PennDOT document is part of the official record. Despitethat fact, the
Decision says, "'In this case the appointing authority considered merit-based
criteriato determine which of the veteranson the civil servicelist would be
suitable to be interviewed; to require otherwisein this case would have
been inefficient and contrary to the scopeand spirit of theAct."
[emphasis added] (Bums Adjudication Page 15)

If the " suitability" rational eas upheld by the Commission and applied to my
family member islegitimate, then eight of the nine candidates on the
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veteranslist and six of the eight candidates on theremaining two lists
should have aso been deemed unsuitable for interview,

The Civil Service Commissioners had to know that Section 601 of the State
Civil ServiceAct; Section 95.5a of the Sate Civil Service Rules,
Management Directive 580.15 and the referenced State Supreme Court
Ruling lay out the basis of and processfor an appointing authority to request
that the Executive Director of the Civil Service Commission establisha
selective certificationlist of only those eligibleswho “...meet specificjob
criteria or who possess special knowledge, skills and abilities essential to the
performance of certainjobs." (MD 580.15 Opening Statement)

In thissituation, either such a certification was ot requested by PernDOT
or thereguest was not authotized by Civil Service's Executive Director.

Across the board misapplication of law, regulation and policy is
unacceptable. It makes one question just how pervasive and
institutionalized this conduct has become. At a minimum, it raises concerns
about the relationship between the Civil Service Commission and the
Agenciesthat it is mandated to police.

Whilestill under oath, the PennDOT Section Chief changed histestimony
saying that Burnswas not selected for an interview because the Chief
thought that Burns would be bored. Merit-related criteria? | think not.

As said so eloquently in the Housing Authority Decision, "' Findly, we note
that allowing an employer to develop additional hiring criteria for civil
service positions would defeat the principal purpose of the Civil ServiceAct
by opening the door to the very abuses which civil service testing was
designed to protect against. Hiring decisions rooted in patronage or nepotism
could easily be concealed under the guise that a certain candidate wasthe
only one who possessed the 'requisite qualifications." Unnecessary litigation
would be fostered as the overlooked candidates challenge the propriety of
the additional criteria used by the appointing authority."” (State Supreme
Court, Middle District, J-111-1998 Page 22)

Now to my final topic Due Process or rather theillusion of Due Process.
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Wereis acondensed version of how it works:

|, Youhavetwenty caendar daysto filean appeal.

2. Your appea goesto the Commission.

3. The Commission meetsto decide whether or not you will begranted a

hearing.

4. Hearingsare at thesole discretion of the Commission.

5. The Commission decideswhat typeof hearing you will receive.

6. One or more Commissionershold the hearing.

7. You may represent yourself or at your own expense hire an attorney to
represent you.

8. You may not be represented by a non-fegal person.

9. The appointing authority will be represented by an attorney.

10. TheCommissionerscontrol all aspectsof the Rearing.

11.The Commissionersvote on theoutcome.

12.The Cominission’s decisionis mailed to you.

13. Intrue Due Processthe appellant is advised of their rightsto appeal - not
trueinthis case,

14.You havefifteen calendar days from themailing date to appea an
unfavorabledecision.

15. Pleasenote, decisionsare sent by regular mail.

16. Anyappeal goesback directly back to the Commission- thesame
folkswho ruled against you in the first place.

17.The Commission has sole discretion to accept or deny yourrequest for
reconsideration.

18.Y our request can be denied for no reason.

19.You havethirty calendar days from the mailing date of theoriginal
decision to apped to Commonwealth Court.

Due Processissupposed to beafair and impartia review of thefactswith a
unbiased opportunity for asecond opinion.

The Civil ServiceAppeals processis long and expensive and the deck most
certainly iS stacked on the side of the appointing authority. The
Commissioners Sit as Judge, Jury and Executioner with no checksand
balances.

In summation:
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« Veterans preferencehas no valueto and can actually harm aVeteranin
the Rule of Three.

= An appointing authority can completely disregard results of Civil Service
tests.

» Scores on testshave no value.

» Rankings aredisregarded.

» Certified éligiblesare deemed unsuitablefor interview without benefit
of due process.

¢ Agenciesuse resumesand subjective criteriasuch as opinionsto select
whomever they wish to interview.

o SCSC either misunderstands and/or selectively misappliesitsown laws,
regulationsand directives.
Real dueprocessisanillusion.

e Theburden for challengingunfair treatment is extraordinarily expensive
and the barriersto a challengeare many and extremely high.

So, why continueto expend money for a State Civil Service Commission
when the Commission, by its lack of duediligence, rendersirrelevant:its
own laws, rules and directives.

Pennsylvanias Veteransdeservefair treatment in employment -itistheir
rightand it isthe law.
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10. SCSC Pamphlet #13 Tnformation About Civil Service Appeals

Appendix 1

Most Agency HR Offices, particularly NR Directorsand Classification
Directors, act with autonomy when it comes to a multitudeof personnel
actions.

A personnel action meansan appointment, promotion, disciplinary action,
transfer, reassignment, reinstatement, restoration, reemployment,
performanceeval uation, position description, desk audit or request for
reclassification. It aso can include any other decision concerning pay,
benefits, awards, training, or any other significant changein duties,
responsibilities, or working conditions. Failure to take an action that should
have been taken is also considered a personnel action.

HR Directorsand Classification Directorsmanipulate HR processeswith
impunity and with virtually no accountability while employees have limited
avenuesof recourse. Retdiation, while prohibited, is aliveand well in the
Agencies.

Unlessand antil someone iSdisciplined, charged and/or fired or in some
manner held accountable, nothing will change.

Followingisalist of some of thetypes of prohibited personnel practices
being taken by Agency HR Officesin Pennsylvania.

[ NOTE: Prohibited Personnel Practices (PPP) have been codified as part of
the Federal Merit System USC Title5, Part ITT ., Subpart A ,Chapter 23 §
2302 Prohibited personnel practices.]

» Refusal to post job descriptions
* Refusal to perform desk audits
» Fallureto perform desk auditsin atimely manner

Sdlecting unqualified or lesser qualified personsto fill slots while passing
over qualified candidates
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¢ Erroneoudly eliminating employeesfrom bidding on positions by saying
they are not qualified

» Conversely authorizing personsto bid on positionsfor which they are not
qualified
Passing over qualified candidates and selecting relativesor friendsto fill
vacancies
Encouraging and even directing candidatesto removetheir namesfrom
consideration

* Pre-selecting someonefor a position

* Misclassifying positions

¢ Denying employeestheir rightsto due process

e Blocking employees from opportunitiesfor upgrade

As illustration, | submit the following and current exampleof an Agency
HR Officer manipulating a personnel action.

A desk audit was requested by an employeewhoisaso aVeteran.
TheAgency HR. Office, denied that request claiming (falsely) that they had
already performed a desk audit as part of that employee's routine position
description process.

Thesame Agency HR Officehad failed to write, approve or post aposition
description for this employee for approximately three years.

TheAgency HR Officedid not follow any of the procedures established
for the performance of a desk audit.

The employeewas not advised that hisposition wasbeing desk audited.
No technical assessment or official result: was issued to him.
He was never advised of hisright to appeal the Agency‘s decision.

After the Agency's HR Office denied the Veteran's desk audit request, he
asked to exercise hisright to appeal to OA.

TheAgency HR Office denied hisright to appeal saying that it was too long

RebeccaBums
March 7. 2012



after thefact. (The desk audit allegedly took placein February 2011)

Theemployeeresponded that he had never been advised of hisrightsto
Due Process.

After a prolonged email exchange between theAgency HR Officeand the
employee, the Agency HR Office finally moved thedesk audit to OA asan

appeal.

Aspart of an appeal to OA acurrent and official position descriptionis
transmitted to OA by the Agency HR Office.

The employee was notified by OA that the position description transmitted
to them by the Agency's HR Office did not match the employees official
description as posted on line.

TheAgency HR Officeinformed OA that they had mistakenly sent an older
draft,

OA provided theVeteran with acopy of the position description givento
them by the Agency's HR Office.

The position description sent by the Agency HR Officeto OA matches none
of the drafts the Agency devel oped between 2010 and 2011 for the current
incumbent .

The contents of that description do; however, includea minimal amount of
verbiage fourid in the position description of the previous incumbent, who
vacated that positionin early 2008.

A side by sideanalysis of theofficial position description for the previous
incumbent, the official position description for the current incumbent and the
document transmitted to OA for purpose of the Desk Audit Appeal clearly
illustrates the fact that someone in the Agency HR Office had removed from
the position description they transmitted to OA virtually all higher level
duties; gutted the decision making authority ; marginalized the position
purpose; removed requirements, and replaced the essential functions with
lower level functions.
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The result of auditing such a weak position description would most surely
have resulted in adownward reclassification of the current incumbent.

Aninvoluntary demotion based on reclassificationis only heard by SCSC if
you allegediscrimination. Thus, no recoursewould be availableto the
employee.

Thereare recent adjudicationsposted on the SCSC website from thissame
Agency in which positions have been reclassified downward resultingin
involuntary demotions. Thereis also an adjudication wherea person was
prohibited from bidding on apromotion because thesame Agency falsely
said they were not qualified.

Because of alack of oversight and accountability, prohibited personnel
practices have become an epidemic.

Thereappearsto be no will by SCSC or OA to enforcetheir ownrulesa
change the status quo.

The only one paying apriceis any employeewho runs afoul of an HR
Officer.
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