Senate Bill

150 - DNA

Page

HOUSE OF REPRESENTATIVES
COMMONWEALTH OF PENNSYLVANIA

*

* *

Senate Bill 150 - DNA

* * *

House Judiciary Committee

140 Main Capitol Building
Majority Caucus Room

Harrisburg, Pennsylvania
Tuesday, November 12, 2013 - 10:00 a.m.
--000--

COMMITTEE

Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable

1300 Garrison Drive,

Key Reporters

MEMBERS PRESENT:

Ronald Marsico, Majority Chairman
Sheryl M. Delozier
Brian L. Ellis

Glen R. Grell

Joseph T. Hackett
Bernie O °Neill

Mike Regan

Rick Saccone

Marcy Toepel

Tarah Toohil

Thomas Caltagirone,
Bryan Barbin

Matthew Bradford
Vanessa Lowery Brown
Dom Costa

Madeleine Dean
Deberah Kula

Brandon Neuman

John Sabatina

Minority Chairman

York, PA 17404

717.764.7801

keyreporters@comcast.net


mailto:keyreporters@comcast.net

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Senate Bill 150 - DNA

Page 2

STAFF MEMBERS PRESENT:

Thomas Dymek, Esquire
Counsel/Majority Executive Director

Michael Kane, Esquire
Counsel/Majority Research Analyst

Michelle Moore
Majority Legislative Administrative Assistant

David Vitale, Esquire
Minority Counsel for Committee

David McGlaughlin
Minority Research Analyst

Reporters 717.764.7801 keyreporters@comcast.net


mailto:keyreporters@comcast.net

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Senate Bill 150 - DNA

INDEX OF TESTIFIERS

TESTIFIERS PAGE
Opening remarks by Maj. Chairman Marsico 4
David J. Freed, Esquire................ 9

Cumberland Co. District Attorney
PA D.A.s Association, President

Bruce Beemer, Esquire.._.._.._ ... .. .. ..... 18
Chief Deputy A.G. of Criminal Prosecution
Section; Senior Counsel to Attorney
General; PA Attorney General’s Office

Jayann Sepich, Co-Founder.............. 53
DNA Saves
Diane Moyer, Legal Director..........._. 76

PA Coalition Against Rape
Andy Hoover, Legislative Director...... 86
ACLU - Pennsylvania Chapter
Pennsylvania State Police
Lt. Colonel Scott Snyder............. 118
Deputy Commissioner of Staff
Major Mark Schau, Director —- __._.__._. --
Bureau of Forensic Sciences
Beth Ann Marne, Director............. 135
Forensic DNA Division
Philadelphia Police Department

James Owens, Detective........cooo... 139
Special Investigations Division,
Special Victims Unit

Brian Pfleegor, CODIS Administrator... 154
Office of Forensic Science

SUBMITTED WRITTEN TESTIMONY

(See other submitted testimony and handouts
online.)

Page 3

Reporters 717.764.7801 keyreporters@comcast.net


mailto:keyreporters@comcast.net

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Senate Bill 150 - DNA

Page 4

MAJORITY CHAIRMAN MARSICO: Good
morning, everyone; Representative Marsico, Chair of
the Committee.

I want to welcome everyone here to the
House Judiciary hearing on Senate Bill 150, which
iIs sponsored by Senator Dominic Pileggi. Senate
Bill 150 addresses the use of DNA i1n stopping
crime. Since the General Assembly codified the
Pennsylvania state law enforcement DNA database 1In
1995, there have been great strides iIn the use of
DNA evidence to bring dangerous criminals to
Justice.

In recent years, many other states and
the federal government have improved their DNA
collection in testing policies to reflect the
increased capability of forensic science and the
reliability of DNA testing.

Whille Pennsylvania law enforcement
agencies currently make effective use of DNA
evidence 1In obtaining convictions, Senate Bill 150
iIs intended to modernize those practices in
bringing Pennsylvania into the 21st Century with
regard to i1ts use of DNA technology to fight crime.

The bill expands the use of DNA to

identify and stop violent offenders, but the bill
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iIs designed to be consistent with the
constitutional boundaries set out by United States
Supreme Court earlier this year iIn i1ts Maryland
versus King decision. In that decision, the
Supreme Court authorized the collection of DNA
identification samples from criminal defendants
arrested for but not yet convicted of certain
serious crimes.

The bill is meant to ensure that DNA
evidence 1is collected, analyzed and used
appropriately and with respect for individual
privacy concerns. Without a doubt, this is an
initiative of great importance to improving public
safety in Pennsylvania. But because this issue can
involve complicated legal issues and scientific
questions, the Committee is holding this hearing to
make sure that all members and the public can
receive testimony about the enhanced use of DNA
technology to identify criminals iIn Pennsylvania.

I am very pleased that we have a
first-rate group of testifiers here today to
address this subject, including David Freed,
Cumberland County District Attorney and President
of the Pennsylvania District Attorneys Association;

Bruce Beemer, Chief Deputy Attorney General of
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Criminal Prosecutions Section of the Pennsylvania
Office of Attorney General; Andy Hoover,
Legislative Director for the ACLU; Lieutenant
Colonel Scott Snyder, Deputy Commissioner of Staff;
Major Mark Schau, Director of Bureau of Forensic
Sciences; and Ms. Beth Ann Marne, Director,
Forensic DNA Division, all with the Pennsylvania
State Police; Jayann Sepich of the organization DNA
Saves. She’s here from New Mexico. Diane Moyer,
Legal Director for the Pennsylvania Coalition
Against Rape; Brian Pfleegor, CODIS Administrator
for the Philadelphia Police Department, Office of
Forensic Science, and James F. Owens, a detective
from the Philadelphia Police Special Victims Unit,
and U.S. Marshal Violent Crime Fugitive Task Force
of Eastern Pennsylvania. We look forward to all of
your testimony.

Before we begin, let me just mention a
few other things. As you can see, this hearing 1is
being recorded and broadcast. Also, that we will
receive much useful testimony today, but the
Committee will also keep the record open in order
to receive written comments from other interested
persons. And one more thing; please silence your

cell phones.
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With that, 1’1l ask the members to
introduce themselves, starting on the far left side
corner. Representative Ellis is over there.

REPRESENTATIVE O°NEILL: Good morning.
Representative Bernie O’ Neill, 29th District, Bucks
County.

REPRESENTATIVE ELLIS: Representative
Brian Ellis, 11th District, Butler County.

REPRESENTATIVE TOOHIL: Representative
Tarah Toohil, 116th District, Luzerne County. Good
morning.

REPRESENTATIVE REGAN: Good morning.
Mike Regan, 92nd District, York County.

REPRESENTATIVE DELOZIER: Sheryl
Delozier, 88th District, Cumberland County.

REPRESENTATIVE GRELL: Good morning.
Glen Grell, 87th District, Cumberland County.

REPRESENTATIVE NEUMAN:  Good morning.
Representative Brandon Neuman from Washington
County.

REPRESENTATIVE HACKETT: Good morning.
Joe Hackett, Delaware County.

REPRESENTATIVE COSTA: Dom Costa, 21st
District, Allegheny County.

MINORITY CHAIRMAN CALTAGIRONE: Tom
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Caltagirone, Berks County.

REPRESENTATIVE DEAN: Good morning.
Madeleine Dean, Montgomery County.

REPRESENTATIVE BARBIN: Bryan Barbin,
Cambria County.

REPRESENTATIVE TOEPEL: Good morning.
Marcy Toepel, 147th, Montgomery County.

REPRESENTATIVE SABATINA: Good morning.
John Sabatina, Philadelphia County.

REPRESENTATIVE SACCONE: Good morning.
Rick Saccone from the Washington and Allegheny
counties.

REPRESENTATIVE KULA: Good morning.
Deberah Kula from Fayette and Westmoreland
counties, 52nd District.

MAJORITY CHAIRMAN MARSICO: Got
everybody? What about staff? Do we need staff
introduced?

MR. DYMEK: Tom Dymek, Executive
Director of the Committee.

MR. VITALE: Dave Vitale, legal counsel
to the Committee.

MR. KING: Mike King, legal counsel of
the Committee.

MAJORITY CHAIRMAN MARSICO: Thank you.
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First to testify is the Honorable David Freed and
Bruce Beemer. You want to come up and you can
proceed when you"re ready. Bruce is with the
Attorney General®s Office; and, of course, Dave 1is
the District Attorney of Cumberland County and
President of the D.A.s Association of Pennsylvania.
If you want to acknowledge who else 1is with you,
that"s fine.

DISTRICT ATTORNEY FREED: Sure. We have
Amy Zapp who is the Chief Deputy Attorney General
for our Special Litigation Section, and Jim Barker
who"s the Chief Deputy Attorney General for our
Appellate Section.

MAJORITY CHAIRMAN MARSICO: Good morning
and thanks for being here. Go ahead when you®re
ready.

DISTRICT ATTORNEY FREED: Thank you.
Good morning, Chairman Marsico, Chairman
Caltagirone. Always a pleasure to be back with my
friends on House Judiciary. I thank my colleague,
Eddie Marsico, for my path across the river this
morning. OF course, | see some wag on the way iIn
and asked me i1f 1 was lost. I said, no, I1°ve been
here before.

This i1s an incredibly important issue to
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those of us in law enforcement. Bruce and | have
been doing this for pretty much the same amount of
time in different offices, different parts of the
state. I think we could both tell you that
something that was relatively novel at the
beginning of our careers iIs now an everyday 1issue
for us, dealing with cases involving DNA.
While so much of the publicity about

DNA when it fTirst started related to exonerations,
and that’s appropriate, because no reasonable
prosecutor wants to see someone who’s iInnocent
behind bars, what has happened over the years is
that DNA has certainly convicted far more people
than 1t’s exonerated, and it is an incredibly
useful tool for those of us in law enforcement.

As was indicated, |1°m the District
Attorney of Cumberland County. I have the honor of
being the president of the Pennsylvania D.A.s
Association. On behalf of PDAA, 1 appreciate this
opportunity to speak to you about Senate Bill 150
and the merits of expanding DNA collection.

DNA has revolutionized the way we
investigate, solve and prosecute crimes. It’s a
critical tool that allows us to identify dangerous

perpetrators and prevent future violent crimes.
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The United States Department of Justice has said it
this way: DNA can be used to identify criminals
with i1ncredible accuracy when biological evidence
exists. By the same token, DNA can be used to
clear suspects and exonerate persons mistakenly
accused or convicted of crimes. In all, DNA
technology 1is increasingly vital to ensuring
accuracy and fairness in the criminal justice
system.

The Pennsylvania District Attorneys
Association strongly believes arrestee DNA
collection would bring more offenders to justice,
give closure to victims and their families, and
protect the public by preventing future crimes.
For all those reasons, we strongly support Senate
Bill 150.

As you know, DNA is contained in each
person’s cells. It’s specific to each individual;
remains constant from birth to death. Often when a
crime is committed, the perpetrator inadvertently
leaves behind biological material in the form of
hair, semen, blood, saliva or skin cells. Not
necessarily to the extent that people who watch
NCIS and CSI think i1t’s there, but i1it’s often

there. Law enforcement can collect that material
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and a DNA testing sample can be extracted and
analyzed.

That can be used for several purposes.
First, i1t can be uploaded into state and national
databases that are included in the FBIl’s Combined
DNA Index System, CODIS. That system can compare
the sample against that of known criminals. It
there’s a match, or as we call it in law
enforcement more often, a CODIS hit, law
enforcement is notified and then begins the process
of confirming the match.

It’s very important that everybody needs
to understand, and the public needs to understand,
when we get a hit or a match in CODIS, that’s not
the end of the story. Frankly, 1In many cases,
that’s the beginning of the story.

We just had a conviction last week in Cumberland
County on a homicide that occurred in 2001 and the
trial was 1In 2013. We got a DNA hit around 2008.
And as often happens in cold cases, and the
prosecutors and police iIn the room can tell you,
the focus might be on one potential suspect. And
then you get a CODIS hit, and it changes the focus
of the investigation entirely. And that’s what

happened i1n this case. That, of course, can make
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those cases more difficult to prosecute because

there’s a b

uilt-in defense,

well, what about that

guy you were looking at for four years?

But the CODIS hit was the beginning of a

different facet of the investigation that

ultimately

led to i1dentification of that offender,

a sample taken from him with a warrant of probable

cause, and then that sample

is matched to the

sample from the crime scene. So i1t’s not matched

to the sample in CODIS. CODIS is just a hit. It’s

an investig

needs to be done to confirm

sources of

ative lead, and

then more investigation

that match.

Even 1f CODIS cannot identify the

the DNA, it’s capable of matching

profiles gathered from separate criminal

investigations. This is important because it

allows law enforcement to establish a link between

seemingly unrelated criminal iInvestigations. For

example, 1In the case of multiple sexual assaults,

CODIS may not be able to detect the source of the

DNA, but it can confirm

each 1Incident,

the same DNA is found at

indicating the same perpetrator is

responsible for multiple crimes.

Although CODIS has aided the

investigation of more than 129,000 cases, DNA is
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useful even without using CODIS. If, for example,
a sexual assault victim believes she recognizes her
perpetrator, investigators, upon probable cause,
can request a search warrant for a sample of DNA.
The sample can be taken in seconds by merely
swabbing the iInside of the suspect’s mouth. The
DNA from the suspect can then be compared against
DNA recovered from the victim’s body, and results
will quickly confirm or refute the perpetrator’s
identity.

Twenty-eight states and the federal
government already have laws requiring the
collection of DNA samples from certain offenders at
the time of arrest. The rational is clear. It’s
an incredibly valuable tool to solve and prevent
crime. It allows law enforcement to act more
quickly.

In many states, these laws were passed
as a result of specific cases where serial Kkillers
and rapists with prior felonies could have been
identified and apprehended earlier had the arrestee
testing been permitted. Bottom line, including the
arrestee profiles in CODIS, we will apprehend
violent criminals before they can strike again.

DNA collection post-arrest will have
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positive impact on several fronts; catching violent
repeat offenders more quickly, preventing future
violent crimes, conserving resources and saving
money and reducing wrongful convictions.

Now, the case that I mentioned earlier
that we had a conviction on a couple weeks ago, |
went back and got iInto the files and the history of
this defendant. That wasn’t necessarily the case
that post-arrest DNA would have helped. We>ve been
fortunate enough, just in my time as District
Attorney in Cumberland County, to have prosecuted
several cold cases, and we have several ongoing
right now.

There was a murder of a confidential
informant took place in Cumberland County in 1999.
We eventually got a DNA hit in 2005 and were able
to prosecute the defendant, and he was put away for
over 20 years for committing that homicide. In the
interim, between 1999 when the crime was committed,
and 2005 when we got a CODIS hit based on a
conviction that happened around that time, there
were three arrests of that defendant that could
have yielded DNA that we could have used to compare
to the scene iIn 1999.

And that’s one of those examples where a

Reporters 717.764.7801 keyreporters@comcast.net


mailto:keyreporters@comcast.net

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Senate Bill 150 - DNA

Page 16

case would have been solved more quickly. We got
it done ultimately, but i1t wasn"t post-conviction
DNA. It was DNA from one scene; DNA from the other
scene iIn 2005. Had we had post-arrest DNA for the
felony arrest that that defendant had between 1999
and 2005, we would have solved the case right then.
So, real-world example from right here in central
Pennsylvania of how post-arrest DNA would help us.
Now, there"s no doubt that there are
fiscal implications to this, and our friends from
the state police are here. Pennsylvania State
Police does a wonderful job for us in DNA testing.
I remarked to one of the troopers that 1 was
sitting with back there today, that we had two
witnesses connected with the Pennsylvania State
Police who testified iIn the trial that we had a
couple weeks ago, and they did a fantastic job.

DNA can turn cases into a scientific
learning experience for jurors very quickly, and
the witnesses from the state police did a wonderful
job. Nobody in this room will be surprised to hear
the state police 1s overburdened with work. I
mean, there are implications to this. When you
weigh that against the benefits we could have down

the road, we believe i1t"s something that desires
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serious consideration. It also has the potential
to save us millions of dollars.

Congress passed an act, the Enhanced DNA
Collection Act last year to expand and encourage
arrestee DNA collection. It authorizes federal
funding to states that pass laws implementing DNA
collection; not just a token amount. Up to a
hundred percent of iImplementation costs in the
first year can be fully fund by the federal
government. It could actually save tax dollars in
the future.

Recent study, University of Virginia,
found that offenders who submit samples, especially
those under 25 and those with multiple convictions,
continue to commit new offenses, but are
apprehended at a greater rate than those not in the
database. While an offender whose DNA is entered
in the database, 23.4 percent more likely to be
convicted of another crime within three years than
their unprofiled counterparts.

Implementing arrestee DNA legislation in
Pennsylvania would have a beneficial effect.
Victims and taxpayers will be spared the cost of
crimes that could be deterred and prevented. The

work of law enforcement will be more efficient and
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more accurate and will focus on the right suspect
sooner, save time and resources otherwise spent
investigating other leads and suspects. The more
comprehensive our DNA database, the less likely it
will be for wrongful convictions to result.

Bottom line for the Pennsylvania D.A.
Association is that Senate Bill 150 is an example
of public policy that makes sense, both Tfiscally
and socially. We believe i1t will save the
taxpayers money, but also, stop preventable crimes
and avoidable tragedies.

Thank you for the opportunity to appear
here today on behalf of my colleagues. And
certainly after my friend, Mr. Beemer, 1is Tfinished,
1’11 be happy to answer any questions anybody might
have.

CHIEF DEPUTY A.G. BEEMER: Good morning,
Chairman Marsico, Chairman Caltagirone, members of
the Committee: Thank you for the opportunity.

I1°d like to echo many of the sentiments
that my good friend, Mr. Freed, has given with
regard to support for this Senate Bill 150 from a
law enforcement perspective, and we both been doing
this a long time. I spent 12 years in Pittsburgh

prosecuting some of the most violent offenders in
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that area. And 1 could tell you that the practical
effect here for law enforcement could be profound.

I wanted to focus at the beginning of my
remarks on a case that came out of Pittsburgh, and
much like the case out of Cumberland County that
Dave just recounted, talk about what really the
practical effects can be of this type of
legislation.

Late one night, 1998, an individual
named Michael Lipinski brought iInto a Pittsburgh
home and tied up a 17-year-old girl. The sleeping
girl awaken to find Lipinski standing over her. He
raped and assaulted her. DNA evidence was
collected from the victim, but the crime went
unsolved.

In 2002, in Wilkinsburg, a small area
just outside of Pittsburgh, Lipinski pried open the
screen of a home and climbed through an unlocked
window. He kidnapped a 3-year-old girl; took her to
the Highland Park section of Pittsburgh where he
raped and sexually assaulted her; removing the
toddler’s one-piece pajama. DNA evidence was again
collected from the victim, but the crime went
unsolved.

Lipinski struck again in Pittsburgh in
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2005; this time snatching a sleeping 9-year-old
girl off a couch and assaulting her. This time,
too, the crime remained unsolved even though DNA
evidence was retrieved from the victim.

Finally in 2008, Lipinski was identified
as the perpetrator of all three of these previously
unsolved attacks when CODIS, the Combined DNA Index
System, matched DNA samples obtained from these
crime scenes with the sample that was taken from
him following a separate 2008 conviction for sexual
assault.

Lipinski had a lengthy history of
contact with the criminal justice system, including
a dozen or so arrests between 1989 and 2002, some
for sexual offenses which are contemplated under
this Senate bill. If 1t had been the law at the
time of those arrests, it very well may have
prevented the second and third vicious sexual
crimes. It would have been lawful for Lipinski’s
DNA to be matched to the evidence gathered from the
1998 crime scene and for him to be prosecuted and
punished; thereby, possibly preventing the 2002 and
2005 assaults.

Sadly, this case of Michael Lipinski in

Pittsburgh is not unique, and we see this all
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throughout the country as well as within this
Commonwealth. There’s been a number of studies
from other jurisdictions that have established the
collection of DNA at the time of arrest aids the
timely identification of perpetrators engaged in
violent criminal activity.

A study out of Chicago detailed the
history of eight felons and found that i1f DNA had
been collected at the time of their first felony
arrest, it could have prevented 60 additional
violent crimes from occurring, including 22 murders
and 30 rapes. Sort of the unfortunate reality in
our business that we understand that, oftentimes,
with sexual offenses, with crimes of violence, they
are not one-time offenses. Offenders do this over
and over and over again until the criminal justice
system has the ability to stop them.

Similar studies in Denver and Maryland
have i1llustrated the tangible benefits for law
enforcement and society in i1dentifying and stopping
these violent offenders. One need only look to the
statistics 1in Virginia, one of the first states
back iIn 2003 to require DNA collection at the time
of arrest for certain felonies to see how

concretely this procedure can help solve crimes.
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Virginia authorities have received 785 hits on
unsolved cases just through arrestee data bank
alone, 1including 117 hits associated with sexual
assaults.

These tangible benefits to law
enforcement and to actual or would-be victims of
crime can legitimately be expected to follow from
the passage of Senate Bill 150. Not only would
this bill assist iIn prosecuting crimes that might
otherwise go unsolved, but In a number of cases it
would prevent specific instances of violent crime
altogether.

Maintenance of this type of database
would have other benefits as well. It would be a
value tool for law enforcement to accurately
identify individuals iIn custody. Importantly, one
can also appreciate the potential for such data as
David has indicated to exonerate those who have
been wrongly suspected of, or even iIn some cases
charged and convicted with certain crimes.

Not surprisingly, this issue of
post-arrest DNA has spawned much debate i1n the
courts and in our society at-large. Whether the
taking of a sample from someone arrested for a

serious crime is the sort of Fourth Amendment
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intrusion that is permitted was ultimately settled
by the United States Supreme Court in June in
Maryland versus King. In concluding that Maryland
statute which permitted the taking of DNA samples
from those arrested for serious criminal
transgressions was constitutional, the courts
scrutinized the process involved and determined it
could be reasonably described as minimally
invasive, much like the taking of a fingerprint at
arrest. As Justice Kennedy noted: The process 1is
a noninvasive, painless and simple swab on the
inside of a person’s cheek.

While DNA collection is a minimal
intrusion similar to fingerprinting, DNA 1is
actually far more reliable and precise method of
human i1dentification in crime-solving for a
perpetrator at arrest and excluding or exonerating
innocent people.

CODIS allows DNA profiles to be compared
from state to state and across many crime
laboratories. There are several databases within
CODIS, 1i1ncluding one of DNA of known individuals
and another containing DNA profiles recovered from
crime scenes. The databases are filled with a

series of DNA pairs from each genetic profile,
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typically identifying 13 locations, or loci as
they’re commonly referred to in court, on any DNA
molecule.

It’s important to note that CODIS system
have numerous safeguards i1n place to prevent the
improper use or dissemination of private
information obtained through the entry of these
genetic loci into the system. Information obtained
can only be used for identification or match
purposes in the criminal investigation, and not to
decode genetic markers, or to identify personality
traits, 1i1llnesses or genetic ancestry.

1°d like to highlight just a couple of
important provisions that this bill contains.

First, like the Maryland statute that was upheld in
Maryland v King, it provides for the taking of
samples for those arrested for serious crimes; not
every arrestee.

Second, it allows for an expungement
procedure iIn the event that charges for which an
individual was arrested or withdrawn, dismissed or
resulted iIn a not guilty verdict.

I think the provision, as included in
Senate Bill 150, is very important because it

mirrors the expungement provision found in Title
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18, which allows an individual to go to a Common
Pleas Court judge and ask that, based on the
results of their particular arrest, that the
expungement occur. That"s an iImportant provision
and an important safeguard.

No matter how carefully drafted and
well-intentioned the piece of legislation, as my
colleague described, ultimately only be as
effective as the resources that are devoted to it.
The Pennsylvania State Police have noted the
difficulties in effectively implementing certain
provisions without a considerable iIncrease in
allocation of resources to the exiting framework of
their crime laboratories.

The gap iIn time, which can be up to a
hundred days currently would only be further
exacerbated without the addition of more crime lab
equipment and analysts.

But, 1t iIs important to note that at
least one scholarly study makes a compelling case
that there®s actually a fiscal benefit to the
adoption of an arrestee DNA legislation. Jay
Siegel, a Ph.D., Department Chair of Forensic
Science in Indiana University, Indianapolis,

conducted a study entitled, Why Arrestee DNA
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Legislation Can Save Indiana Taxpayers Over 50
Million Per Year. He found that implementing DNA
upon arrest legislation could save Indiana
taxpayers, a willingness to provide the resources
necessary to implement this bill now can have a
positive Tfiscal iImpact on this Commonwealth.
Moving forward, our office would welcome the
opportunity to work with you to try and identify
ways to make this legislation viable iIn terms of
fiscal resources.

We hold firmly to the belief that this
legislation requiring the taking of DNA of certain
arrestees can help prevent the victimization of an
untold number of innocent people, help solve
previously unsolvable acts of violence and exclude
the truly innocent. I urge the Committee to
consider this enormous benefit that this could have
on society as a whole and to individual victims for
many of whom justice and closure have been too long
delayed. With appropriate protections 1in place,
such as the expungement from the database couple
with the privacy protections 1 mentioned earlier,
this law could provide law enforcement and the
judicial system with an incredibly powerful

forensic arsenal to protect the innocent and punish
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the guilty.

I thank you for the opportunity to speak
here today and would welcome any questions the
Committee might have.

MAJORITY CHAIRMAN MARSICO: I have a
quick question. Senate Bill 150 provides for the
taking of samples for those arrested for serious
crimes. Can you identify some of those serious
crimes for the members and the public?

DISTRICT ATTORNEY FREED: Sure. Serious
sexual assaults, robberies, felony burglaries.
Anything else? (Looking at an audience member).
And misdemeanor sex crimes as well, so indecent
assault. Serious felonies is essentially what
we ’re talking about.

MAJORITY CHAIRMAN MARSICO: Okay.
Chairman Caltagirone.

MINORITY CHAIRMAN CALTAGIRONE: The
expungement issue, iIn talking with counsel, what 1
would suggest, and maybe we could work on an
amendment to it; i1f the charges are withdrawn,
dismissed or resulted in a not guilty verdict,
rather than putting the defendant through extra
cost to have an attorney, shouldn’t a judge be

allowed to automatically call for the expungement?
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CHIEF DEPUTY A.G. BEEMER: I would
respectfullly ask the Committee to consider that --
And 1 believe this provision almost directly
mirrors Section 9122 of Title 18, which is the
expungement provision. The reason that that
procedure is in place and makes a lot of sense --
in that situation we’re talking about the
expungement of an arrest, including fingerprinting
and other things, we’d be talking about an
expungement of the DNA profile.

There are certain circumstances under
which 1t might make sense for a district attorney’s
office, the Attorney General’s office, whoever has
been involved in the prosecution of the case, to
take a position that those -- that information
should remain in the database, even if a conviction
has not been obtained. That happens not
infrequently iIn cases where we look at somebody and
make a determination that 1t’s not proper to
expunge the record because of the underlying set of
circumstances involved in the matter.

I °d make an argument that the example 1
gave you involving David Lipinski would be just one
of those situations, where you look at somebody

who’s been arrested over and over again for what we
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call gateway crimes. There were burglaries,
thefts, misdemeanors, sexual assaults, and there
was not a disposition. In those situations 1t’s
appropriate, rather than having an automatic
expungement, to have a Common Pleas judge review
all of the facts and circumstances and determine
whether or not expungement 1is appropriate.

MINORITY CHAIRMAN CALTAGIRONE: Even
with that being said, shouldn’t you allow the
judge, then, to make that determination for that
expungement to take place then? There’s going to
be i1nnocent people caught up iIn some of this.

DISTRICT ATTORNEY FREED: I think the
process 1is that, ultimately, the determination will
be made by the Court.

MINORITY CHAIRMAN CALTAGIRONE: That’s
the point. The Court rules, then it should be done
automatically, correct?

DISTRICT ATTORNEY FREED: Oh, yeah. It
the Court rules, 1t’s done.

REPRESENTATIVE CALTAGIRONE: Okay.

DISTRICT ATTORNEY FREED: Representative
Caltagirone, as you know, this is an issue that I°m
interested in as well on the misdemeanor side.

I don’t want to get off topic here, but
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expungement iIs an important thing for people who’ve
shown that they’e modified their behavior. We
don’t want them to come back iIn the criminal
justice system or be hurt down the road.

There’s a case that some of you might be
familiar with. A number years ago we had a
serious, serious sexual assault case. The young
lady who was the victim had reported the case
before; believed that she wouldn’t -- she didn’t
think she’d be believed, so she essentially got her
assailant on the phone and recorded a conversation.
She even did the kind of preamble that we in law
enforcement do before -- Well, we do a consensual
phone call. Unfortunately, she hadn’t gone to the
police yet.

So, we had this defendant implicating
himself on tape, and we couldn’t use it based on
the law. That’s been taken care of somewhat by
some of the great work that’s been done here on
wire tap. But, the reason 1 bring this up is
because, we came to trial on that case. And as
prosecutors, we have to make decisions all the
time. Can this victim go forward? 1Is going
forward the best thing for the victim in this case?

And often, we resolve cases because the victim

Reporters 717.764.7801 keyreporters@comcast.net


mailto:keyreporters@comcast.net

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Senate Bill 150 - DNA

Page 31

can"t go forward.

In this case, this is one that | pushed.
This young lady kept saying, 1 can"t do it, 1 can"t
do 1t. There were fTamily circumstances; that she
was being intimidated. It was awful. Ultimately,
she broke down on the stand and she couldn®t go
forward. Now, my prosecutor who"s doing the case
was Al Charger, he said, 1 still want to do it. |
said, no, we do not have the evidence now. |If she
can"t go forward, we have to withdraw it. So we
withdrew 1t. It"s the only thing In my career I"ve
ever done that; withdrawn a case after a jury was
picked.

But, 1 don"t believe for a second that
the fact that that defendant was arrested, who 1
know was guilty and who implicated himself on a
tape, should have his record expunged, unless he
goes through a process and the Court would rule
that way.

So, automatic based on withdraw or
dismissal, no. Goes through the process that we
have and a Court makes a ruling, absolutely. We
have to abide by that.

MAJORITY CHAIRMAN MARSICO: Chair

recognizes Representative Barbin for question.
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REPRESENTATIVE BARBIN: Thank you, Mr.
Chairman. And thank you for testimony today. I
have a question, though, that kind of goes to the
expungement issue.

There is -- 1°m sure there’s 28 other
states that have to deal with the expungement
issue. Who do you believe does the best job of
reaching the balance on the expungement issue,
because you’ve identified two things that are going
on here. One is the person who has been charged
with the sexual crime that would be into the
database. It’s found that he’s not -- the charges
are dismissed, and you want to get rid of that
person’s, basically, Ffingerprint, DNA sort of
evidence.

But there’s another person that we’re
gonna probably have to deal with as well, and
that’s the person who actually was convicted of a
crime. It might be a misdemeanor. We have their
DNA now because of the bill, but they get an
expungement.

Should there be something in this bill
that says, 1f you’ve been convicted, even i1f you
get an expungement, Yyou’re not covered by this

thing? Because, to me, the expense of this thing
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IS gonna be, how many times, once we establish the
database, do we have to take that information out?
To me, 1t sounds like it’s a whole lot like
fingerprints. We’re not getting rid of
fingerprints. IT your fingerprints are iIn a system
in the FBI, they stay iIn that system. So why
should it be any different here?

DISTRICT ATTORNEY FREED: Well, 1 think

it is very much like fingerprints. If I understand
the question, it would be someone’s -- The DNA is
in and then there’s a conviction. Later on down

the road there’s an expungement, even following
conviction.

REPRESENTATIVE BARBIN: Right. That
person should stay in the database.

DISTRICT ATTORNEY FREED: I agree.

REPRESENTATIVE BARBIN: Okay.

CHIEF DEPUTY A.G. BEEMER:
Representative, | also think it’s important to note
that, of the 28 states that have currently
implemented some form of arrestee DNA, not all of
them have iImplemented these types of safeguards
regarding the expungement process. There’s
actually a number of states that have implemented

this type of legislation that has not included
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that.

In fact, iIn those states when your
evidence 1iIs taken as a result of the specifically
enumerated crimes in those statutes, that stays.

So, this 1is | think one of the reasons that this
type of legislation actually strikes a balance
between an individual’s liberty interest and the
need for public safety and law enforcement to have
these tools iIn their toolbox.

DISTRICT ATTORNEY FREED: Let me give
you one quick, real-world example; not necessarily
a specific example. But 1 don’t know -- Bruce
worked in a much bigger office; much bigger D.A.’s
Office than the ones that 1°ve worked iIn York and
Cumberland County.

In Cumberland County, 1 can tell you,
the expungement process for people who have charges
dismissed or are acquitted, that’s where our
expungement process actually works the best,
because, when those petitions come in, they’re
being reviewed. No matter what the size the office
iIs, those petitions are being review by somebody in
the office. In my office it’s me. I look at them.
As often as not, 1 will indicate to the Court that

we don’t have an objection. I don’t think 1 have a
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legitimate law enforcement reason to try to keep
these records iIn a database. So, as often as not
I ’'m saying, go ahead and do it.

Sometimes we Ffight 1t. 1 can tell you the ones |1
fight, what’s my winning percentage? Well, if 1
was a baseball player, 1°d be in the Hall of Fame,
but 1t’s not much above 300.

MAJORITY CHAIRMAN MARSICO: Chair
recognizes Representative Hackett.

REPRESENTATIVE HACKETT: Thank you,
Charrman.

Both testifiers seem to hint at or
allude that there would be costs to Pennsylvania
State Police. Is 1t true —-- Or maybe this isn’t a
question for this panel; maybe another panel.
Isn’t i1t true that we use private contracted labs
now, and would we be able to expand that iIn the
private sector?

DISTRICT ATTORNEY FREED: There could
certainly be a benefit, 1 would think, to the
private sector for this. As president of the D.A.
Association, we spend a lot of time talking about
how are we spending those precious resources that
were granted to us by our counties; what private

labs are we using.
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I come to you from a perspective of —- 1
actually have my own forensic lab to test drugs and
test blood. We think that’s an efficiency iIn our
county. I can’t do DNA. That’s just way too far
out there.

A lot of people iIn your area,
Representative Hackett, use Natural Medical
Services; does a wonderful job, and they have some
big contracts with counties, especially iIn the
southeast. But they’re working throughout the
state. There are labs, 1 know, in Allegheny County
that are used. So, the potential i1s there.

The example that | gave of the case
earlier where the state police did some great
testimony for us a couple weeks ago, we actually
had a private lab involved also and an expert from
the University of Pennsylvania. So, depending on
the case, we will send out to a private lab not
because we don’t trust what Pennsylvania State
Police does--we actually do--but we understand the
workload they have, and sometimes we just need It
faster than they can give i1t to us. So, we’re
sending that out. We, as the stewards of the
public funds, have to make those decisions. But 1

think that opportunity is there.
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REPRESENTATIVE HACKETT: Thank you very
much . If 1 still remember, though, the state
police are the only ones -- they take the profiles,
though, and then they submit them to CODIS.

DISTRICT ATTORNEY FREED: They"re the
only ones on --

REPRESENTATIVE HACKETT: That®"s going to
be a little bit of delay, too.

DISTRICT ATTORNEY FREED: That"s
correct.

REPRESENTATIVE HACKETT: Thank you very
much .

MAJORITY CHAIRMAN MARSICO:
Representative Saccone for a question.

REPRESENTATIVE SACCONE: Thank you, Mr.
Charrman.

I still have —- I"m a little bit
concerned about this expungement deal. |
understand your argument, but 1 think what
Representative Caltagirone was also getting at 1is,
we need to prevent the innocent people the burden
of having to petition to have their iInformation
expunged and shift that burden back to the
government. Isn"t there a way to do that to say,

look, if you®"ve been -- if charges been dismissed
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or you’ve been found innocent, why should I have to
come In and petition the Court to expunge my
information? Why shouldn’t it be the other way
around? That should automatically be expunged.

Let the government, if they think there’s a
compelling reason to keep my information, show
evidence as to why it should be kept.

I worry about that, because 1 know I1t’s
so difficult to deal with the government and the
bureaucracy. Allegheny County people have to go
down -- Going down to Pittsburgh for them, 1t’s a
big county; 11t is a real burden for people have to
go down there and work this system to get this
through; they get the runaround. My office deals
with this kind of stuff all the time with the
bureaucracy.

And preserving the whole notion of
presumption of innocence, this is beyond
presumption of iInnocence. IT your charge has been
dismissed or you’ve been found innocent, why should
I then have to go in and make a case to the Court
as to why my information should be cleansed?

I don’t know. I’m just looking for a
compromise that would do what you want to do, but

make 1t easy for people to deal with the
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government.

DISTRICT ATTORNEY FREED: OFfF course,
we’re always willing to have a conversation.
Representative Saccone, there’s nobody who would
say you’re not a friend of law enforcement. We
know you’re a friend of law enforcement. |
understand that people have some very legitimate
philosophical troubles with these issues. We’re
coming at this from a law enforcement perspective.
I think there’s some room to talk.

What you’re bringing up are actually a
couple of different things. Somebody who is found
innocent, that to me, that sounds like a full
acquittal. In some of the things Representative
Caltagirone and 1 have been talking about, a full
acquittal would be automatic. That’s essentially
the state of the law right now.

Cases that are dismissed, a little bit
of a naughtier 1issue for us because, |1 think as we
both have said, there are reasons for that that
sometimes go beyond -- Well, we don’t have the
evidence to go forward. So, | understand your
concerns, and 1 think it’s certainly a conversation
we should all be having.

REPRESENTATIVE SACCONE: Thank you.
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MAJORITY CHAIRMAN MARSICO:
Representative Dean, quick question.

REPRESENTATIVE DEAN: Thank you, Mr.
Chairman. Thank you for your testimony, gentlemen
and lady, today. I just -- for clarification.

I understand that Senate Bill 150 would
provide for arrestee DNA testing. Do 1 also
understand that it would provide for expanded DNA
testing of those w