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Introduction

Good morning. My name is Diane Menio and | represent the Center for Advocacy for the
Rights and Interests of the Elderly (CARIE). Thank you for your interest in elder abuse and for the
opportunity to present testimony today.

Founded in 1977, CARIE is a nonprofit organization dedicated to improving the quality of life
for frail older adults. CARIE'’s focus of concern spans the long term care continuum from those who
live at home to those who are living in facilities. Older adults with physical or psychological
impairments are often a silent group and are not able to advocate for their needs. CARIE works to
protect their rights and promote awareness of their special needs and concerns. CARIE provides a
range of services to help older victims of crime, abuse, and financial exploitation. In addition, we
provide extensive outreach and education measures to try to prevent problems from occurring. Our
professional abuse prevention training programs are packaged under the Competence with
Compassion™ brand promoting a stronger and better trained workforce with a goal of providing
quality care for frail older adults with long term care needs. “An Abuse Prevention Training Program”
teaches long term care staff abuse prevention techniques. “Creating an Ethical Culture for Long-Term
Care” is designed to educate and assist long term care practitioners in making ethical decisions.
CARIE coordinates Pennsylvania’s Senior Medicare Patrol (PA-SMP) program to help fight Medicare
and Medicaid fraud. We have more than 75 retired Medicare beneficiaries who provide peer
education about health care fraud and inform consumers what they can do about it. The PA-SMP
program is available to help staff tables at legislative fairs when needed.

Elder Abuse — the Issues

Elder abuse is a major problem that causes great suffering. Elder abuse is about 40 years
behind child abuse and about 20 years behind domestic violence in terms of knowledge of the
problem and a cohesive national response. The World Health Organization captured the essence of
the issue when it stated, “Elder abuse is a violation of human rights and a significant cause of illness,
injury, loss of productivity, isolation and despair.” The mistreatment of elders occurs in both private
homes and institutional settings. Elder abuse takes many forms — physical, sexual, neglect, self-
neglect, psychological and financial, and it cuts across all racial, ethnic, socioeconomic and
geographic boundaries. Although poverty, disability, mental incapacity, increasing old age (those 85+)
are all factors that create the greatest risk. The National Center on Elder Abuse (www.ncea.aoa.gov)
is good source for further information and resources about the problem.

Researchers believe that elder abuse is underreported, since many victims suffer from
dementia, feel shame, or fear being forced into a nursing facility, but even so, the statistics are
staggering. It is estimated that 10% of those over 60 living at home are victims of abuse and this may
reflect only a fraction of the problem. Even more disturbing is that almost half of people with dementia
become victims of abuse or neglect. The issue of the unbefriended elderly with dementia and the lack
of a national focus on this population prompted CARIE to draft a white paper that is being used to help
advocate for their needs.

Financial abuse is of epidemic proportions. The MetLife Mature Market Institute estimates that
the annual financial loss for victims is estimated at $2.9 billion in 2010, an increase from $2.6 billion in
2008. The economic cost of elder abuse is a major drain on Medicare, Medicaid and private dollars.
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Older adults depend upon these resources to help meet their needs as they age, and some lose
everything including their homes. Once gone, they often never receive adequate retribution for their
loss.

Unfortunately, the victimization of older adults does not end there. Various crimes, scams,
schemes and frauds are routinely perpetrated on older adults often with devastating outcomes. Older
adults also experience abuse and exploitation at the hands of their guardians and fiduciaries, the very
people who are supposed to be responsible for their well-being.

Policy Recommendations - Addressing the problems

The need to prevent and stop elder abuse and financial exploitation is imperative. One of the
solutions fo elder abuse is for older adults and their families to talk about and plan for possible
incapacity. For those showing early signs of dementia, this is particularly important, as they may
eventually lose all capacity to make decisions including whom they would prefer to act on their behalf.
Financial capacity is often the first type of decision-making to deteriorate with the onset of dementia or
cognitive impairment, and this decline makes older adulfs vulnerable to abuse. Since residents of
long term care facilities such as nursing homes, assisted living, personal care homes, and continuing
care retirement communities may also be victimized, interventions to stop or prevent abuse and
financial exploitation should also be targeted to consumers in residential settings. Here are a few
recommendations to consider.

1. Improve awareness of and intervention in elder abuse and financial exploitation by conducting
an ongoing broad-based public education campaign. Provide cutreach and education about
elder abuse, financial exploitation, and signs of diminished capacity to financial and health
care professionals. More needs to be done to stress the importance of financial planning
through educational campaigns especially targefing physicians who are on the front lines of
identifying declines in health. Banks should be encouraged and supported in playing a more
active roie in detecting and preventing abuse. Certified Public Accountants (CPAs) should be
educated since they are in a unique position particularly at tax time to spot “red flags” that
should be reported. Judges and court staff may not be sensitive to the unique needs of older
victims due to ageism and a lack of training. There is a need to have court staff and law
enforcement learn about the unique issues impacting older aduits and be made aware of
beneficial resources.

2. Increase support for legai services to ensure that these extremely important services are
accessible to older adults who face complicated rules involved with vital public programs, who
need assistance in completing advance planning documents, and who are targeted for scams
and abuse.

3. Improve funding and provide better technical suppart to local Older Adults Protective Services
{OAPS) to enable OAPS staff to more effectively respond {o cases of abuse.

4. Encourage law enforcement and prosecutors to investigate cases of financial abuse in a timely
way, and seek and secure restitution for victims of financial exploitation and scams.
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5. Create and certify financial management/bill paying services through senior centers, non-profit
agencies, or other businesses so older consumers have a reliable place to go for assistance
with paying bills. Include reasonable fees for those above the poverty level to help sustain the
program. Train “lay” fiduciaries about how to manage an individual's finances and property.
The relatively new federal Office of Financial Protection for Older Americans in the Consumer
Financial Protection Bureau (www.consumerfinance.gov/older-americans) has produced four
easy-to-understand booklets to help financial caregivers. The Managing Someone Else’s
Money guides are for agents under powers of attorney. court-appointed guardians, trustees
and government fiduciaries (Social Security representative payees and VA fiduciaries.) These
are useful tools worthy of dissemination.

6. Prevent premature guardianships and develop a standardized system of routine monitoring,
reporting and oversight of guardians. Encourage the use of the least restrictive form of
guardianship when guardianship is needed. Guardianship and alternatives to guardianship
also needs to be explored in conjunction with elder abuse and OAPS. Guardianship should
only be used as an option of last resort. However, guardianship is often the only tool in the
toolbox for OAPS when someone is being abused and has issues with capacity. Since
guardianship takes all rights and control away from the consumer, other alternatives such as
financial management or bill paying services should be made available. Walking the tightrope
of balancing safety versus an individual’'s autonomy and freedom is a daunting task in abusive
situations. If guardianship is indeed the most appropriate option, guardians should be
monitored to make sure the older adult is not further victimized by less than well meaning
guardians. Legal services should also be available to help represent consumers in court and
provide assistance during the guardianship process. Some best practices for guardianship
should be implemented — I've brought a copy of recommendations that we made after
completing a statewide study of guardianship in 2012.

7. For individuals in institutional settings, it is important that standards be maintained for
adequate staffing and training of staff as these factors frequently contribute to poor care,
neglect and abuse if standards are not met. Educate administrators and staff at long term care
facilities about the warning signs of exploitation, how to report problems, as well as available
community resources.

8. Help make the criminal justice system friendlier to older victims of crime and abuse by
increasing support and better publicizing the Victim Assistance Program to include television
and radio PSAs. Make video technology available at local police districts for preliminary
hearings to make it easier for seniors to participate because travel to court can be challenging
for older adults and it would minimize their fear of contact with the perpetrator and the
perpetrator’s supporters in court. When presenting cases to be heard to the judge, both for
preliminary hearings and trials, prioritize cases involving seniors regardless of the defense
attorney status. For example, when at all possible, senior victims cases should be heard first.
They should not have to wait just because their predators cannot afford private counsel.
Victims Compensation Assistance Program (VCAP) claims should expand the timeframe for
making amended police reports so that seniors or their estate/caregivers can properly
inventory losses in cases of burglary, thefts, etc. Two weeks is not enough time in many
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cases. Finally, include transportation costs for trips to court for Protection from Abuse (PFA)
hearings and private criminal complaints filings and attendant costs.

9. The American Bar Association Commission on Law and Aging has background information
and many useful policy recommendations including good model acts for states to enact, such
as the Uniform Power of Attorney Act (UPAA) that would create clear standards for agent
conduct. The Pennsylvania Joint State Government Commission released a report in March
2010, “Powers of Attorney: Proposed Amendments to the Probate, Estates and Fiduciaries
Code,” that made recommendations as to what provisions of the UPAA are needed in
Pennsylvania. Another model act worth reviewing is the Uniform Multi-Person Accounts Act to
serve as an alternative to the traditional joint bank account, which allows someone to help
manage the account and pay bills on behalf of the owner of the account, but upon death, the
account is distributed based on the Will.

10. Explore Maine’s lead in passing a law (L.D. 527) that deems that people with dementia or
other cognitive impairments are not able to provide consent to financially abusive conduct that
constitutes a crime, and that their consent cannot be induced by "undue influence," or caused
by manipulation. This may offer another tool to law enforcement and prosecutors to pursue
cases where the person is left destitute because of the misuse of their assets by someone
who had a right to use them.

Conclusion

Elder abuse is a problem most people would rather ignore. While we cannot alleviate all of the
suffering, we can do better. Fighting elder abuse requires a multidisciplinary approach but
unfortunately, systems are not adequate to address all of the needs. Informing the public about how
to prevent elder abuse in their lives and families is a good first step. We must not let our loved ones
live in isolation and we must encourage older adults and their families to talk and plan for incapacity.
Older adults should be taught how to be good consumers and to reach out for help when needed.
Whenever possible, we must also try to better incorporate elder abuse issues into the aging, law
enforcement, legal rights, mental health, and disability rights networks. We all must work to balance
autonomy, privacy, and safety of older adults when confronting elder abuse.

We hope you will continue to explore measures to reduce the incidence of elder abuse by
improving Pennsylvania’s ability to respond to the problem and help older consumers address abuse,
ensure their autonomy and safety, protect their savings and homes, and fight crime and scams. We
would be pleased to work along with you to help advance a positive agenda to ensure the dignity and
safety of older Pennsylvanians. Thank you again for the opportunity to comment and for sponsoring
today’s hearing.
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I Chart of Recommendations with key sources and responsibility

Recommendation # Recommendation Sources Responsibility

1.1 A centralized Offlce of Guard|ansh|p Support should be establlshed in JSGC 2007, CCJ/COSC 2010, wﬁgtegisla'ture

Pennsylvania. This should be a conflict-free entity that supports guardians  Focus Groups, A40, A48,
and protects the rights of all citizens under guardianship. This entity AS5, A59, AGQ, L37, L41

should be responsible to:

¢  Train guardians

s Oversee a guardian registry

* Monitor guardian compliance with reporting requirements

¢ Develop and implement a statewide guardianship certification
system and requirements

* Conduct education and develop training materials

¢ Provide education and support about resources and alternatives
to guardianship

e Support judges in their work and their understanding about
alternatives through publications of desk reference materials on
available alternatives.

1.2 AAAs should recewe gu:dance that artlculate s expectations-and-be
prowded with written poilcy on ali aspects of guard _
“should include: . : L N
. Expectatlons about the role @ o, .th
© process, oI
. Recommendatlonsaroundrth
will be expected 10 do pri r t
guardlanshlp,

and by whom (Imes of. authorlty), and




2 | Chart of Recommendations with key sources and responsibility

Recommendation # Recommendation Sources Responsibility

h

. ‘f-‘:-j" .

Ll oE o s and be monitored by the AR Inserviceto'ward(s) o
1.3 The Long-Term Care Ombudsman staff and volunteers should be Focus Groups, Key PDA
thoroughly trained in guardianship matters and provided guidance in Informant Interviews, A31

their role as resident advocate for persons who have a guardian.
Ombudsman should be empowered to report to courts instances of
guardian misuse of power or neglect and should be advised to alert the
court when a nursing facility closes or is unstable to help guardians and
the court with relocation of residents.

14  Developandp
I Nursing Ho

PRE-HEARING RECOMMENDATIONS

21 A cuuj;iculum should be .develobed and redu'ir'ea for Focus Groups, Key

workers and supervisors. The training should include: formalized, Informant Interviews, A6,
standardized training in how to do capacity assessments, how to Al0, L22-23, 131
understand changes in capacity, and how to evaluate causes of

incapacity. Existing guardianship training should be broadened so that

more than just a basic overview is offered; the range of offerings should

include more advanced practice guardianship discussions and guidance.

22

. . omeiCaredhs

23 The new Office of Guardianship Support should partner with appropriate =~ WINGSPREAD 1988 - Office of Guardian Support in
state agencies to launch a statewide, public education campaign to Recommendation Ii-D, partnership with other state
educate older adults, family members, lawyers, judges, providers and the  WINGSPAN 200110, 11,  agencies/stakeholders
general public about what guardianship is and about what alternatives and 57, JSGC 2007, A58
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Recommendation #

Recommendation Sources Responsibility

24

25

exist to pursuing guardianship. Education should stress the importance of
incapacity planning.

Petltloners and Respondents should be offered an opportunlty for WINGSPREAD 1988, L24a-b  Courts
mediation in all cases but particularly when the guardianship petition

arises within a context of family conflict and non-guardianship resoluticn

would be adequate.

:::Prehm"]arv {Non—'Exper‘t) aL”CItV ‘ASSESSE\E“tS

A standardlzed ewdence based, required capacity assessment tool Focus Groups Key PDA

should be developed and implemented for use by PS staff. The PS staff Informant Interviews, A6
should then be trained in accordance with Recommendation #1. The

assessment tool should include a person-centered functional capacity

assessment that incorporates the context of the personal and cultural

background of the individual being assessed.

Y

2.9

Circumstanc.es in Which Medicaid and/or Medicare will pay fbr WINGSPAN 2001, Al7 PDA in consultation with

evaluations for older adults should be understocod and implemented. DPW, CMS
Training should then be developed and training conducted for AAA staff

on how to obtain Medicaid and Medicare covered evaluations for older

adults who have Medicaid and/or Medicare.

) Expert eva!uatlons should be required to be submitted to the court prior  Key Informants, L13, L21 Courts

to the hearing.
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2,11 Expert evaluations should be accepted only from a licensed professional

conflict such that adequate time, resources, and advanced preparation
can be allocated for the hearing. Additionally, petitions should include a
statement of what steps were taken to identify interested persons.

Survey, Al4, L24

Key Informants, Focus Courts
who knows the AIP and, if not, by someone who has taken sufficient time  Groups
to meet the individual, get familiar with their family and circumstances,
and reach a conclusion in the context of the individual’s medical history,
records of which the professional has reviewed.
. , : : ‘ L “petition” .. L i T
212 Al petitions should specn‘y whether there isan actual or ant|(:|pated Key Infarmants, Lawyer Courts

2.13 AAA petitions for guardianship should only recommend a proposed
guardian that the AAA has fully screened and has determined to be
qualified to serve as guardian. Further, the Petition should recommend a
guardian that is in line with the AIP’s understood preferences about who
would serve as guardian or serve as decision-maker through prior
executed estate planning or decision making documents.

“WINGSPREAD 1988, III-E,
A27-28, A31

PDA

214 Professu)nal guardlans should be reqwred to have guardlan certlflcatmn

and a State Board of Guardianship should be created to oversee the
certification and ongoing compliance of guardians. Additionally, all
professional and lay guardians should be subject to background check
requirements that include such things as a credit check, judgment check,
criminal background check, and child abuse clearance check. These
items should be required to be attached to the petition for guardianship.

"2.15 Attorneys and Judges should have access to complete mformatlon
including continuing legal education and continuing judicial education
sessions, about less restrictive alternatives.

1987 House Select
Committee Report, 1ISGC
2007, Key Informants, A26-
28, A31,122-23,126

PA Legislature

WINGSPREAD 1988 —
Recommendation i-A, JSGC
2007, A58, L40

“Courts in partnership with

PBA
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2.16 Further study should be conducted to evaluate whether sufficient funds Key Informants, Focus PDA
are provided to local AAAs to provide the services that serve as Groups, A41-42, A51-52,
alternatives to guardianship. To do this may require an evaluation of AS54, L16, L19
whether AAAs have sufficient funds and infrastructure to provide
supports for families in crisis who need a temporary solution but end up
in guardianship because of the absence of supports during the crisis.
2.17 1
; developed and imple
; succession and stcce
S 218 ‘mﬁ'process ar forum (r.ne.diation) Wifhin which to reso.lve proB[émé with a Key informants; Fﬁcus PDAin part.ner;s.hip With PBA
POA so as to help avoid those guardianships that are filed as a Groups, L18, L19 and other stakeholders
consequence of problems with an agent under POA or with a POA
instrument should be explored and implemented.
2,19
220 0P ION_S"E:ounseIing should incorporate questions and information about  Key Informants, Focus PDA, OLTL/DPW

incapacity planning. Likewise, these questions and information should be  Groups
incorporated into the Aging Waiver and other LTSS programs’ service

coordination and an annual responsibility to visit the topic of incapacity

planning to prevent the need for guardianship.
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Court-Appointed Visitor
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2.24

2.25 The Pennsylvania Guardianship Statute should be amended to require JSGC 2007, Key Informants, PA Legislature
that the Petitioner notify all family members of the guardianship petition  Focus Groups, Al4
being filed, and not just those that reside in the Commonwealth,

3.4 N Video technology should be ut|l|zed to facilitate live participation of Key Informants Courts
Expert Witnesses in a manner that may minimize the cost of participation.
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310

ate Boarm

rivate

- Con5|stent poI|C|es should be adopted to ensure that guardlanshlp ' Key Informants AOPC, Courts

"The Courts shouid ensure that the entire guard|ansh|p hearing is on the Key Informants, 120 Courts
record.

hearings are private and respectful of the AIP and that they not take place
in a courtroom with strangers present.

ST LT L
DR ER ) U

Confidentia ity of records related to guardlanshlp should be studied Key Informants, focus PA legislature, Courts
groups
A guardlan in line with the ward’s preferences should be appomted WINGSPREAD 1988 Courts
whenever possible. Recommendation 1I-E

The proposed guardlan should be requtred to be present at the Key Informants, A28, A30,  Courts
guardianship hearing and should be subject to questioning by both L22, L27

parties and the Court as to the qualifications presented in the Petition

and as to the proposed guardian’s understanding of all the duties and

responsibilities to the ward and to the Court.

P L ' A
atningand:in e

The new Offlce of Guardlanshlp Support should facilitate a collaborat:on JSGC 2007, NPCS 3.3.13, Office Guardian Support in
of the Courts, the PDA, the PA Bar Association, and the other interested CCJ/COSC 2010, A31, L23 collaboration with PDA, PBA
stakeholders in developing a mode| orientation and training programs for and other stakeholders
guardians, following appointment, which must be completed within a

fixed number of days (e.g. 30 days) from appointment. The Model

guardian training and orientation can include handbooks, online

interactive materials, and videos.
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Training for Attorneys and Judges
311 The Courts should instract: responden v eys-ast ‘roles 2
' responSIbllltles The Off'ce '

4.1 A reqwrement that capamty be reevaluated annuallv and at any time the Focus Groups L14—15 PA Legislature
needs change prior to the annual renewal date should be established.
Such re-evaluation should be filed with the court and guardians shouid
request a review hearing if the reevaluation indicates an improvement in
capacity.
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4,2
hearlngs or whether i
evaluation fzmdm‘g a.._n
a3
;
T s MA prohibition on conflicts of interest such that guardians and guardianship WINGSPREAD 1988 — PA Legislature

agencies not directly provide services such as housing, medical care, and Recommendation VI-A,
social services to their own wards, absent court approval and monitoring  WINGSPAN 2001
should be enacted and enforced.
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GuardiarlDuties and Responsibilities

4.5

Guardians should, be rex

o

Requirements should be enacted that annual reports include the
guardian’s opinion as to the adequacy of the ward’s care, a summary of
the guardian’s visits with the ward and the guardian’s activities on the
ward’s behalf and the extent to which the ward has participated in
decision making, if the ward is institutionalized, whether the guardian
considers the current plan for care, treatment, or habilitation to be in the
ward’s best interest; and plans for future care.

UGPPA 1997 (

2 DR
Section 317),
A47-48, A50-51, L32-33,
L40-41

PA Legislature, Courts
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4.8 The court order should require guardians to cooperate with other Third National Courts
surrogate decision-makers (such as any other guardian, conservator, Guardianship Summit 2011,
agent under a power of attorney, health care proxy, trustee, VA fiduciary  A32, A54, A57, 131
and representative payee for the ward.

: 49
_ o u_" Guardian Support
4!10 . B ;bd ST ”Iy,. S!':b" "é““f;\é@'
L ‘“ " o . | Gu'ardi.éns'. Fee's‘
Guardianship Sut
o ~ _ ___ ) _h - 'Involvément ofﬂt
: 412 nan.progral in
77813 7 The AAA should ensure that the Ombudsman is conflict-free and is able to Focus Groups, A31 PDA

advocate on behalf of long term care consumers regardless of whether
they have a guardian.
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Monitoring
; 4.14
4,15 The frequency and quality of report reviews should be increased and WINGSPREAD 1928 — Courts
supplemental means such as volunteers, review boards and investigators  Recommendation V-B, A37,
to verify the contents of the report and the circumstances of the ward A47, 134-36
should be employed. The Office of Guardianship Suppoert should be
charged with helping to identify and train volunteers to assist with report
reviews.
g
Yl Data collection requirements (similar to Act 24 requirements) should be  JSGC 2007, CCI/COSC 2010 _ PA Legislature |
required and funded that will enable the AOPC to provide a clearinghouse
for the number and nature of active guardianships.
T 418 The Guardlanshlp Statute should be amended to adopt Ianguage that JSGC 2007, A37,122 PA Legislature

makes failure of a guardian to file a timely report or fulfill other
requirements a breach of duty and that imposes and authorizes penalties
for a breach of duty.






